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PREFACE  TO  SIXTH  EDITION. 


In  1909  the  "  CMisolidated  Laws  "  were  enacted  b;^  the  New  Yoi^ 
Legislatore  and  the  "  Bankiiig  law  "  became  Chapter  II.  thereof. 
There  have  been  substantial  changee  fran  the  preriooB  Banking  Lav 
which  formed  part  of  the  "  Qeneral  Laws,"  and  amsideraUe  matter 
previoiiBlj  omtained  in  other  statutes  was  made  part  of  this  newly- 
arranged  "  Banking  Law."  The  changee  in  the  trauspositim  and 
rearrangement  of  the  various  parts  of  the  law,  affecting  banks  and 
banking,  have  resulted  in  a  new  series  of  Becti<Hi  nnmbers.  The 
statutory  r^fulations  affecting  Co-operative  Savings  and  Loan  Aaso- 
ciations  and  Building  and  Lot  Associations,  formerly  contained  in 
section  1  to  6  inclusive,  chapter  600,  Laws  of  1906,  now  repealed, 
are  to  he  found  in  sections  240  to  215  inclusive.  Chapter  326  of 
the  Laws  of  1895,  treating  of  personal  loan  aasociatioDS,  is  con- 
tained in  a  new  article  numbered  10.  The  provisionB  of  the  crim- 
inal law  that  affect  banking  and  banking  corporations  formerly 
contained  in  the  "  Penal  Code  "  are  now  to  be  found  in  the  newly- 
termed  "  Penal  Law  "  forming  part  of  the  Consolidated  Laws,  The 
Governor  signed  the  General  Constructicm  Law,  formerly  tenned 
the  Statutory  Construction  Law,  to  accompany  the  Consolidated  j 
Laws.  This  pnwides  that  l^al  precedents  established  by  decisions 
on  the  original  laws  should  not  be  disturbed  by  the  consolidation  of 
thoee  statutes. 

It  would  seem  that  an  unnecessary  variation  was  made  by  the 
revisers  in  changing  the  numbering  of  the  sections  because  the  law, 
as  it  stood,  provided  for  the  incorporation  of  new  sections  without 
disturbing  the  then  existing  numbers. 

In  view  of  the  revision  made  by  the  author  in  the  year  1882  and 
the  subsequent  compilation  made  by  the  revisers  appointed  in  pui^ 
snance  of  diapter  289  of  the  Laws  of  1889,  there  is  reason  to  believe 
that  a  third  revision  of  the  Banking  I.aw  was  not  needed. 
liM] 
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It  may  be  added  that  the  enaotmeiit  eveij  year  oi  seren  hundred 
or  more  Btatatea  hj  the  New  York  Legislatoro  is  a  poaitire  evil 
already  too  long  contmned. 

w.  a  p. 

59  Bmudvat,  Heir  Toi^ 
Ootobfr  1,  tMt. 
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PREFACE. 


Thx  l^lature  of  the  State  of  New  Tork,  Ma;  5,  1880,  passed 
ED  act  (cb.  170)  to  provide  for  the  ccnnpilation  and  revision  of  the 
la-wB  affecting  banks,  bapfeing  and  trust  ocRopaniee,  as  foUows: — 

"  Sbctiok  1.  Within  twenfy  dmya  mtttr  the  p*tMge  of  tliu  kct,  tbe  Oorcmor,  bj 
and  witJ)  the  advice  and  conaent  of  the  Senate,  i*  anthoiiaed  to  appoint  three  per- 
•on«  as  cofDnuaaioiiera  to  oompile  and  reviae  all  atatntea  of  the  State  of  Mew 
York  affecting  butka,  banking  and  tmat  compamet  which  ahall  be  in  force  at  the 
time  racfa  oommiasioiiera  aball  make  their  report,  and  in  the  ezeoution  of  their 
dntiea,  said  eommiuionera  shall  have  free  aeeew  to  any  of  tlw  poblle  reeorda  and 
papeia  of  the  State,  and  be  p«nuitted  to  examine  the  aame  without  fee  or  reward. 

"12.  When  the  aaid  oomniiaaionera  ahall  han  eotapleted  the  compilation  and 
reriaion  of  the  ctatatea  aa  aforCMLld,  thej  •ball  e»uM  a  printed  eopj  of  the  aame 
to  be  «ubniitt«d  to  the  legialature  for  the  year  eighteen  hundred  and  elgb^-cne, 
and  at  the  lame  tinu^  they  ahall  ioggwt  to  tite  legialatora  nich  omiidona,  ooa- 
tnulictimu  and  other  imperfectiona  aa  may  appear  in  the  original  text,  with  their 
reoonunendatioiu  for  amendment,  either  bj  repeal,  or  bj  rapplementarj  n  ex- 
planatory legislation,  with  their  reaaona  for  rach  reoonunendattona. 

"13.  Each  of  said  commiaiiDnere  ahall  aerre  without  pay. 

"14.  The  reaaonable  expenaea  of  said  oonunlMiioiiera  for  clerieal  aenrioes,  and 
Other  incidental  dietiiuaements,  provided  the  lame  doee  not  exoeed  the  earn  of 
tire  thousand  dollars,  shall  be  paid  to  them  from  time  to  time,  npon  their  reqnl- 
sitim  therefor  upon  the  Comptroller  of  the  State,  to  be  paid  into  the  treasury  by 
the  hanks,  banldng  and  trust  companies  in  the  aame  manner  as  other  expenae*  <tf 
the  banking  cotporatima  are  now  paid. 

"  I  S.  In  caae  the  aaid  coromissioners,  or  either  of  them,  shall  refnae  to  act  in 
tte  premises,  or  shall  die,  reaign  or  remove  from  the  State  before  the  oompletloB 
of  the  dntiea  assigned  to  thsm.  It  shall  be  the  duty  of  the  Oovemor  to  appoist 
others  or  another  in  theft  or  his  atead,  who  shall  have  tiie  powers  aforesaid. 

"IS.  This  act  shall  take  effect  immediately." 

Fnder  this  act  Governor  Cornell  appointed  George  B.  Sloan,  of 
Oswego,  David  C.  Van  Cott,  of  Brooklyn,  and  the  author,  commis- 
siimers  for  the  purposes  indicated  in  the  law.  The  then  Comptroller 
of  the  State  was  of  opinion  that  the  wording  of  the  fourth  section  of 
the  act  was  not  sufi^ent  authority  to  warrant  his  paying  the  expenses 
of  the  conuniBsionerB  frtnn  the  funds  at  that  time  in  the  State  Treas- 
['] 
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nry-  This  defect  in  the  original  law,  however,  was  remedied  at  the 
session  of  the  succeeding  legislature  by  an  act  passed  June  3,  1881 
(di.  445),  amending  the  above-quoted  fourtii  section  so  as  to  read  aa 
follows : — 

"14.  The  reasonable  eipeuMa  of  said  conunuHioners,  providing  the  same  does 
not  exceed  Ave  thousand  dollars,  shall  be  paid  to  them  from  time  to  time,  upon 
their  requisition  therefor  vpon  the  Comptroller  of  the  State,  OTit  of  any  fund* 
remaining  in  the  tressurj  of  the  State  and  not  otherwise  appropriated,  to  be  paid 
into  the  treasury  by  the  banks,  basking  and  trust  companiea  in  the  lams  manner 
aa  other  expenses  of  banking  corporationa  are  now  paid." 

Mr.  Sloan  during  the  meantime  having  resigned,  William  Dowd, 
of  the  city  of  New  Tork,  was  appointed  his  aucceasor.  Mr.  Van  Cott 
ceased  to  act  as  a  member  of  the  commission,  and  Mr.  Dowd  and  the 
author  began  the  preparation  of  the  Kevision.  Mr.  Dowd's  knowl- 
edge of  practical  banking  was  of  eervice.  He  is  entitled  to  high 
praise  in  this  connection,  as  well  as  in  all  the  other  relations  of  a  busy 
lifa  The  Kevision  became  a  law  July  1,  1882  (oh.  409),  the  repeal- 
ing act,  in  connection  with  tlie  same,  having  passed  the  same  day 
(c4i.  402).  In  preparing  the  Revision,  the  author's  attention  was 
repeatedly  called  to  the  necessity  for  such  a  work  as  this  volume  is 
intended  to  be.  The  book  would  be  incomplete  without  the  addition 
of  the  constitutional  provisions  and  special  statutes  of  this  State  ap- 
plicable to  hanking  corporations.'  The  relations  between  the  Stat« 
and  National  banks  are  of  such  a  character  Uiat  the  same  remark 
may  be  made  in  connection  with  the  National  Bank  Act  and  cognate 
statutes.  To  say  that  the  preparation  of  the  work  has  been  a  diffi- 
cult task,  involving  very  arduous  labor,  is  a  statement  hardly  necee- 
saiy  to  be  made  to  any  member  of  the  Bar  who  may  have  occasion  to 
refer  to  it  It  is  a  labor  performed  without  the  slightest  pecuniary 
reward.  There  is  no  calling  in  which  promptness  and  accuracy  are 
more  valuable  than  in  banking.  It  is  believed  that  this  volume  will 
facilitate  a  ready  reference  to  any  required  statute,  thus  avoiding 
that  fertile  source  of  litigation,  a  want  of  knowledge  of  the  law.  To 
few  can  memory  of  the  numerous  statutes  afford  a  safe  guide,  to  say 
nothing  of  the  explanatory  decisions,  without  the  aid  of  which  mis- 
take is  almost  unavoidable.    In  conclusion,  it  is  hoped  that  this  -work 
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is  free  fnnn  erron.  If,  however,  anj  ue  foond,  die  atteQti(«i  of  the 
author  ehoold  be  called  to  them  by  addreasiiig  him  throng  the  Bank- 
ing DepartmenL  As  the  sUtates  are  changed,  and  new  dedaions  an 
rendered,  this  woi^  it  is  expected,  will  be  oontinned. 

w.  a  p. 

fiAimvs  DiPunacifT,  Auun',  H.  T., 
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PREFACE  TO  THIRD  EDITION. 


Tbib  work  has  met  with  mooh  greater  suocesB  than  was  anticipated, 
and  an  effort  has  been  made  in  reming  this  edition  to  make  it  atiU 
more  aoceptaUe.  While  it  oontaina  much  new  matter,  the  number 
of  pages,  b;  reason  of  the  omission  of  old  material  and  through  the 
use  of  smaller  ^pe,  has  not  been  very  material];  increased 

w.  a  p. 

BurKOifl  DcPABTifxin',  Aiaaitt,  N,  T., 
Monk  I,  188$. 
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PREFACE  TO  FOURTH  EDITION. 


pDsanAST  to  chapter  289  of  iht  Laws  of  18S9,  Commiuiooen  of 
Statutory  ReviBion  were  appointed  1^  the  Governor,  In  thoir  report 
to  the  l^^idattire  tlie  saoceeding  jear,  these  commiMiooen  Biil»nttted 
a  plan  for  a  ccmplete  ccanpilation  and  revision  of  all  the  general  stat^ 
utes  of  this  State.  Id  their  judgmrat  the  rerisifm  and  oonsolidation 
of  the  existing  laws  in  systematic  order  was  exceedingly  desirable. 
I^eir  plan,  iriuch  also  contemplated  a  olaesifioation  of  all  the  gen- 
eral laws,  except  the  codes,  by  chapters,  so  that  each  chapter  shoald, 
so  far  as  mi^t  b^  embrace  all  the  laws  specially  relating  to  a  given 
subject,  was  approved  hy  the  l^slature  in  the  year  1892. 

As  a  part  of  said  plan,  the  revisers  submitted  a  draft  of  a  new 
banking  law,  being,  with  stnne  alterations,  a  consolidation  of  all  the 
law  relating  to  banking  and  other  moneyed  corporations,  ezc^t  insur- 
ance oorporaticais,  whicli  was  passed  by  the  l^slatnre,  and  thereafter 
approred  by  the  Governor  on  the  18th  day  of  May,  of  that  year. 

The  ooomiissioaers  at  this  time  were  Daniel  Magone,  Eli  C.  Bel- 
knap and  Charles  A.  Collin,  and,  in  the  anther's  opinion,  they  have 
done  their  work  exoeedingly  vrell.  The  new  law,  designated  by  stat- 
ute as  "  The  Banking  Law,"  is  divided  into  eight  articles,  the  first  of 
which  contains  the  general  provisions  applicable  to  all  corporations 
under  the  BQpervi8i<Mi  of  the  banking  department,  each  of  the  remain- 
ing articles  being  exdunvely  devoted  to  a  special  class  of  the  corpo- 
rations ^lich  may  be  formed  under  the  law.  The  following  are  the 
priD<npal  dianges  whidi  have  been  made,  and  to  whi(di  the  attention 
of  the  reader  is  especially  called. 

1.  The  extension  of  the  jnrisdicticHi  of  the  banking  department  to 
all  moneyed  corporations  ^oept  insurance  oorporations,  and  an  in- 
crease of  its  powers. 

2.  The  provisions  of  chapter  8  of  the  act  of  18S2,  sections  179  to 
188,  have  been  made  applicable  to  all  corporations  under  the  supei^ 
visifoi  of  the  superintendent  of  banks.    It  had  bees  held  that  these 
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provisiotiB  were  not  applicable  to  banks  organized  under  the  Law  of 
1838,  bat  to  the  other  moneyed  corporations  referred  to  in  the  act  of 
1882. 

3.  The  omission  of  all  the  provisions  of  chapter  409  of  the  Laws 
of  1882,  sections  129  to  165  inolusive.  These  pn>visions  rolating  to 
the  appointment  and  proceedings  of  receivers  properly  belong  to  the 
Code  of  Civil  Procedure,  and  the^  will  be  enacted  together  in  a  law 
to  be  known  as  the  receivers'  law,  and  which  will  form  a  supplemental 
diapter  to  the  Coda 

4.  The  transfer  to  the  stoc^  corporation  law  of  all  the  provisicms 
of  ihe  former  law  (1882)  whi(^  were,  or,  with  slight  changes,  could 
be  made,  applicable  to  moneyed  corporations  in  common  with  other 
stock  corporations.  These  provisions  relate  mainly  to  the  conduct 
of  elections,  the  increase  or  redaction  of  capital  stock,  and  the  liabil' 
ity  of  stockholders. 

5.  The  liabili^  of  stockholders  has  been  made  to  conform  to  the 
provisions  of  the  national  banking  law,  so  that  stockholders  of  all 
banks  became  ratably  responsible  for  the  debto  of  the  corporation  ao- 
oording  to  the  amount  of  stock  held  1^  them.  This  liabili^,  hereto- 
fore, applied  aalj  to  stockholders  of  banks  issuing  circulating  notes ; 
but  as  State  banks  had  ceased  to  issue  notes,  there  was  practically  no 
liability.  The  stockholderB  are  also  made  subject  to  the  liability  im- 
posed 1^  die  stock  corporation  law,  which  ceases  when  the  capital 
fftock  has  all  been  paid  in,  and  a  certificate  to  that  effect  filed.  The 
only  amtinuing  liability  of  the  stockholder  is  the  one  first  menticoied. 

6.  Directors  are  required  to  own  at  least  one  thousand  dollars  in 
value  of  its  stock  in  banks  having  a  capital  of  fif^  thousand  dcdlars 
or  over,  and  at  least  five  hundred  dollars  in  banks  having  a  capital 
(^  less  than  that  amount,  and  if  a  director  shall  cease  to  own  the 
requisite  number  of  shares,  he  therein  {ipeo  facto)  ceases  to  be  a 
director.  Vacancies  in  the  board  shall  be  filled  1^  etectioti  of  the 
stockholders,  but  vacanciee  not  exceeding  one-third  of  the  whole  num- 
ber may  be  filled  by  the  directors  until  filled  by  election  of  the  stock- 
holders at  a  special  or  annual  meeting.  Directors  are  also  required 
to  take  an  oath  of  of&ce,  which  is  to  be  filed  with  the  bank  superin* 
teudent 

7.  The  insertion  of  s  provision  (sec  44)  requiring  every  bank  or 
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iodiTidnal  banker,  to  keep  a  "  lawful  money  reeerve,'*  whidi,  in  cities 
having  a  population  of  ei^t  himdred  tfaoosand  or  over,  has  been  fixed 
at  fifteen  per  o»it,  and  elaewhere  throogboat  the  State  at  tra  per 
oent,  of  the  aggregate  amotmt  of  it«  deposits. 

8.  An  enlargement  of  the  daases  of  seoorities  in  whicb  savings 
hanks  ma;  invest,  to  ioelade  all  District  of  Columbia  bcffldg,  and,  by 
a  qpecnal  act  (A.  706,  Laws  1892),  warrants  of  the  oi^  of  Buffalo 
are  also  included.  A  statute  adopted  daring  the  joeaent  year  per 
mite  investments  in  the  bonds  of  certain  dtiea. 

AH  penal  provisions  are  transferred  to  the  Fenal  Code.  To  render 
tiie  woik  ctsnplete,  the  statutory  cODstraoticHi  law,  general  corpora- 
tion law,  8to<^  corpor&ticoi  law,  and  those  eectiona  <ji{  the  Code  of 
Civil  Procedure,  Penal  Code  and  tax  lavrs,  and  unTepealed  laws,  or 
parta  of  laws  specially  applicable  or  relating  to  moneyed  oorporaticmB, 
have  been  added.  A  schedule  of  laws  repealed  is  appended  to  each 
set  except  the  stock  corporation  law. 

W.  S.  P. 
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PREFACE  TO   FIFTH   EDITION. 


Teb  jeare  have  elapaed  Bince  the  last  edition  of  this  work.  Several 
revisions  of  the  statutes  affecting  banking  and  many  changes  in  the 
law  have  been  made;  thua  a  new  edition  has  become  neceesaiy.  An 
effort  has  been  made  to  keep  the  same  within  the  limits  of  the 
previous  issues.  The  numerous  decisions  reported  in  the  interval 
have  been  added,  bringing  the  cases,  as  well  as  the  official  opinions, 
down  to  date. 

W.  S.  P. 

36  Bboadwat,  New  Yobx, 
<Moi«r  1,  1903. 
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297.  Miaooudnct  bj  directors  of  moneTsd  corporatiouB S80 

in,  Mlacosduet  by  banks  and  bankers SSI 

299.  Unlawful  diioount  of  bills  of  foreign  banks SSB 

300.  Ulsoooduct  by  officers  of  banking  depaitment S32 

■01.  VtdBg  dies  and  plates  of  extinct  state  bank S32 

302.  Unauthorized  um  of  the  term  "bank" 6M 

HO.  Frauds  is  the  orgsnication  of  corporation* BU 

Ml.  Franda  in  procuring  organisation  of  ooiporationa Sn 

W2.  Fraudulent  issue  of  stoda  and  bonds KM 

S6S.  Aeting  for  foreign  corporations  not  authoriied  to  do  buaiiMaa 

in  this  state (04 

OM.  Ifiscondtict  of  officers  and  directors  of  stock  corporatiMia SS5 

tn.  Uiaoondnct  of  directcws,  officers,  agenia  and  emploTae*  of  cor- 
porations   BST 

809.  Uidawful  use  of  certain  titles  in  eonnecUMi  with  oorponte 

name SSS 

687.  PresumpUon  of  knowledge  of  corporate  oondiHon  and  business 

and  of  aarant  thereto  bj  directors;  4ellnitiona CSS 

888.  Misconduct  at  corporate  elections S89 

IMS.  Punishment  of  oorporation  convicted  of  idoaj SS9 
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THE  KEOOTIABLZ  HBTRIHZITS  LAW. 


Gxx^LU.  Paovuionc 

FAGK 
6KTIOII  1.  Short  title  tU 

2.  Dedtautioiu  uid  metuiing  tA  tenna H4 

3.  Person  prknajily  lubl«  on  instnuaent MS 

4.  BemMiwble  tiiM,  wkftt  aooatitutca MO 

5.  lime,  how  onDpnted,  when  laM  da;  fall*  on  hoUdkj MS 

6.  Applic»tion  of  diapter  MS 

7.  Iaw  merdMAt;  wb«n  gorema MS 

ABTICLG  II. 
Fora  AND  InmpirrATioit. 

Sicnoir  20.  Fonn  of  negotiable  imtniment MS 

21.  OertMDtT  u  to  nun;  what  oonaUtntM MS 

22.  Wbea  promiae  is  nnconditional MT 

83.  Detenniiubk  fntora  time;  what  eoutitutM M7 

24.  Additional  [nvritlons  not  affecting  oegotiabUi^ MS 

20.  OmiHiona;  aeal;  particular  nionc7 MS 

25.  When  p«7*ble  on  demand M9 

27.  When  pay^l*  to  order M» 

28.  When  parahle  to  beaivr MB 

29.  Terma,  when  aufficient  SOS 

30.  Data,  preanmption  aa  to »0 

SI.  Anto^ated  and  poat-dated  SM 

32.  When  date  may  be  inaerted MO 

33.  Blanka;  when  may  be  filled 680 

34.  Ineom{iIet«  inatmnient  not  deliT«red 6B1 

3B.  DeUrery;  irtMn  effeetnal;  when  preanmed SSt 

38,  Conrtmotion  where  inatmment  ia  amhiguooa 661 

37.  liabili^  of  peraOD  aigning  in  trade  or  aaaumed  naaw 662 

38.  Signature  t^  agent;  antbortty;  how  ahown 602 

39.  Iitd)i]ity  of  peraon  aigning  aa  agont,  *ta 662 

40.  Signature  by  proenration;  «lTect  of 66B 

41.  Effect  of  indorsement  by  infant  or  oorporatioa 862 

42.  Forged  aignatnre;  effect  of 868 

AKTICLE  in. 

OoirsiDiKATioif  OF  NEBOTunjE  InaisuHtim. 

SBcmoH  60.  Preeumption  of  conaideration    864 

SI.  Conaideratton,  what  consHtutea   6H 


jdnvGoOt^lc 


Section  02.  What  constitutes  bolder  for  value 664 

63.  When  lien  on  inatrumeiit  coDstitutes  bolder  for  value 6S4 

64.  Effect  of  want  of  consideratioD 664 

66.  Liability  o(  acoommodatioii  party 666 


ARTICLE  IV. 
NKOOiunoit. 

Sbction    60.  What  corutituteH  negotiation 868 

61.  Indorsement;  how  made 666 

62.  Indorsement  miut  be  of  entire  instrument 8S7 

63.  Kinda  of  indorMment  6S7 

64.  Special  indorsement;  indorsement  in  blank 667 

65.  Blank  indorsement;  how  changed  to  special  indorsenunt 687 

68.  When  indorsement  restrictive 687 

67.  Effect  of  restrictive  indorsement;  rights  of  indorsee 607 

88.  Qualified  indorsement    606 

80.  Conditional  indorsement 663 

70.  Indorsement  of  instrument  payable  to  bearer 658 

71.  Indorsement  where  payable  to  two  or  more  persons 663 

72.  Effect  of  instrument  drawn  or  Indorsed  to  a  person  a*  cashier.  668 

73.  Indoraement,  where  name  is  misspelled,  etc 663 

74.  Indoraement  in  representative  capacity 66ft 

76.  Time  of  indorsement;  presnmption 669 

76.  Place  of  indoraement;  presumption 660 

77.  ConUnuation  of  negotiable  character 669 

78.  Striking  out  indorsement 660 

70.  Transfer  without  indorsement ;  effect  of 669 

BO.  When  prior  party  may  negotiate  instmment 669 


ABTICLB  V. 

RlSHTB   OF   HolDitt. 

M.  Right  of  holder  to  sue ;   payment 660 

01.  What  constitutes  holder  in  due  oonrae 660 

02.  Whan  person  not  deemed  holder  in  due  course 680 

08.  Notice  hettm  full  amount  paid 660 

04.  When  Utie  defective 681 

S6.  What  oonititate*  notloe  of  defect 881 

06.  Rights  of  bolder  in  due  course 601 

97.  When  subject  to  original  defenses 661 

05.  Wbo  deemed  holder  in  due  course SOK 
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jIBTICLE   VI. 

LUBILITT  or  PARU. 

PAOE 

I  110.  Ii*blli^  ol  mmker M3 

111.  LUbility  of  drawer   S«3 

112.  Lifcbili^  of  Booeptor  H3 

113-  When  penoa  deooed  Indoraar 8M 

114.  Lialiilit7  of  iir^ulkr  indoner 564 

lis.  WuTuity  wben  negotiation  bj  dellTcry,  et« SM 

110.  liability  of  general  indoraer HO 

117.  Liability  of  indoraer  wbeT«  paper  n^otiable  bj  dellTerj S45 

lis.  Order  m  wliich  intlorMra  are  li^h W3 

119.  Liability  of  agent  or  broker SM 

ARTICLE   VII. 

PUBBEK'lllEErT  FOB  PAIKENT. 

130.  Effect  of  want  of  demand  on  principal  debtor MO 

131.  Preaenbuent  where  iutnunent  is  not  payable  on  demand SOO 

132.  What  eonatitntee  a  aofBcient  preaentment SOT 

133.  PUoe  of  preaentment SOT 

IM.  lutmment  mnat  be  exhibited SOT 

13S.  Preaentment  where  inatmment  ia  payable  at  bank M7 

130.  Preaentment  where  principal  debtor  ia  dead SOT 

137.  Preaentment  to  peraons  liable  as  partnen 008 

138.  Preaentment   to   joint   debtora... SOS 

139.  Wboi  preaenbnent  not  required  to  charge  the  drawer SA8 

140.  When  preaentment  not  required  to  charge  the  indoraer SOS 

141.  When  delay  in  matdng  preaentment  is  exonaed 0B8 

142.  When  presentment  may  be  diapenaed  with SOS 

143.  When  inatrunient  diahonored  bj  nonpayment 003 

144.  Liability  of  peraon  aeoondarily  liable,  when  inrtninwnt  dla- 

honored    009 

14G.  nme   of   matnrity S09 

140.  lime;  how  eornpnted 600 

147.  Bnle  where  inatmment  payable  at  bank S09 

148.  What  Mnutitutea  payment  in  due  oonrie SOO 

ARTICLE  Vni. 
Nonoc  or  DiasoROB. 

100.  To  whom  notice  of  diahonor  inniit  be  g^iven S70 

101.  By  whom  giTeu STO 

1B2.  Notice  giren  by  agent 671 
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183.  Effect  of  notice  given  on  behalf  of  holder 671 

164.  Effect  where  notice  is  given  hj  p>rtj  entitled  thereto S71 

166.  When   ftgent  may   give  notice 571 

166.  When    notice   sufficient 671 

167.  Form  of   notice 671 

168.  To  whom  notioe   may   be   given 671 

169.  Notioe,  where  party  is  dead S71 

170.  NoUoe   to  partnera 672 

171.  Notioe  to  peraoua  jointly  liable 672 

172.  Notice   to   bankrupt 672 

173.  Time  within  which  notice  must  be  given S72 

174.  Where  parties  reaide  in  same  plaoe 672 

176.  Where  parties  reside  in  different  placea 672 

176.  Whm  aender  deoued  to  have  given  due  notie 673 

177.  Deposit  in  poetoflSoej  what  constitutes 673 

178.  Notice  to  nibsaqitent  party;  time  of 673 

170.  Where  notice  mnst  be  sent 67S 

180.  WalTer  of  notioe 67» 

181.  Whom  affected  by  waiver B74 

182.  Waiver  of   protest C74 

IBS.  Wben  notioe  is  dlapenwd  with S74 

184.  Delay  in  giving  notice;  how  excused 574 

186.  When  ootfee  need  not  be  given  to  drawer 674 

186.  Wh«n  notice  need  not  be  given  to  indorser 674 

187.  Notice  of  nonpayment,  where  acoeptanoe  refused 676 

188.  Effect  of  omiuion  to  give  notioe  of  nonacoeptanoe 679 

189.  When  protest  need  not  be  made;  whan  must  be  made 676 

ABTICLE  H. 

DuoHABn  or  Nbqoiubu  Iiraisuxzinis. 

teOlKM  200.  Instrument;   how  discharged   STA 

SOI.  When  pennu  secondarily  liable  on  disofaarged S7S 

808.  Ri^t  of  par^  who  discharges  instrumcot 676 

COS.  Benundatfon  by  bolder  S77 

S04.  Cancellation;  nniutanttooal;  burden  of  proof 677 

206.  Alteration  of  instrument;   effect  of 677 

800.  What  onisUtutM  a  material  alteration ST7 

ABTICLE  X. 
BiLU  or  BxoHas^;  FOuf  and  ImwnBTATnm. 

210.  Bill  of  exchange  deflnsd 678 

211.  Bill  not  an  assignment  of  fond*  in  bands  of  drawee 678 

812.  Bills  addressed  to  more  than  one  drawee 678 
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£13.  Inland  and  tweign  bilU  of  e 

S14.  When  biU  may  b«  treated  aa  promiaaor;  not* 57S 

21G.  Bderee  in  eaae  of  need S7S 

ARTICLE  XI. 

AooBruHoi  or  Bills  or  Exohanoc 

Qnmuit  220.  Aeeeptuue  j   how  made,  etc BT9 

281.  Holder  enUtled  to  aeoeptuoe  on  faaa  of  biU STQ 

SSS.  Aeeeptanoe   by   aefMrate   inatnuneat 679 

223.  Promiae  to  aeoept;  when  equiTalent  to  uaeptanoe 67B 

224.  Time  allowed  drawee  to  aeo^t 579 

225.  liabtli^  of  drawer  retaining  or  deatrojing  bill 679 

224.  Aaeiptanoe  of  incomplete  bill UO 

227.  Kindi  of  aeeeptanoe  SM 

228.  What  oonstitatea  a  general  aeeeptanoe CW 

229.  Qoalifled  aooeptanee    SM 

S30.  Ei^ta  of  p*rtiee  aa  to  qualified  aaooptnnee MO 

ABTICLB  XII. 
PmKimairT  or  Bills  of  Exoharos  m  AocmrtAMtm. 

SBomnr  240.  When  preeenbnent  for  aeoeptanoe  mnat  be  made 6S1 

241.  When  failure  to  preaent  Feleaaea  drawer  and  indoraer S81 

242.  Fnaentment;    how  made    081 

248.  On  what  daya  preeenbnent  may  be  made 6S2 

244.  Preaenbnent  when  time  ii  inaolBoicat 062 

241f.  Where  preaenbnant  ia  ezouaed S92 

244.  When   dladuuged   by   nonaceeptsnee SS2 

247.  Dnty  of  holder  where  bill  not  aoe^ted S82 

248.  Bl^U  of  holder  where  bill  not  aeeepted SS2 

ARTICLK  XIIL 
pwnsR  or  Bnxa  or  BzoKaifm. 

gaanon  200.  In  whmt  eaaea  protevt  seoeaaary 083 

201.  Proteet;  how  made   .088 

202.  Proteet;  by  whom  made B89 

203.  Protaat;  when  to  be  made SSS 

284.  Protert;  where  made 083 

£4tS.  Proteet  botti  for  nonaooeptanoe  and  nrapayment 684 

200.  Froteat  before  maturity  where  aoeeptor  inaolretit 084 

£07.  When  proteat  dlipeneed  with 684 

208.  Proteat  where  blD  ia  loat,  ete SS4 
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OOHTBNTe. 

AETICLE  XIV. 

AOOKFTAITGE  or  BUXB  or  EXOHAIIQE  IVB  HOKOB. 

PAQE 

,  Wlkea  bill  nuy  b«  Mcepted  for  honor S85 

281.  Acceptance  for  honor;    how   mode 685 

288.  When  deemed  to  be  an  acceptance  for  honor  of  the  drawer. . . .  6S5 

£SS.  Liability  of  acceptor   for    honor 685 

284.  Agreement  of  acceptor  for  honor CSS 

SBS.  Matnri^  of  bill  payable  after  sight,  accepted  for  honor 58S 

288.  Proteat  of  bill  accepted  for  honor,  etc 688 

£87.  Preaentment  for  payment  to  acceptor  for  honor;  how  made. . . .  SBS 

288.  When  delay  in  making  presentment  ia  excuaed 086 

SSft.  DiehMior  of  bill  by  aeoeptor  for  honor 683 

AfiTICLE  XV. 
PATMXifT  or  Bills  or  ExaoAseK  rot  Hottco. 

Sboisoit  800.  Who  may  make  payment  for   honor SB7 

801.  Payment  for  honor ;   bow  made B8T 

802.  DMlaration  before  payment  for  honor 637 

303.  Preferenoe  of  parties  offering  to  pay  tor  honor 687 

804.  Effect  on  lubaeqnent  parties  where  bill  is  paid  (or  honor SB7 

806.  Where  holder  refnees  to  receive  payment  supra  proteat 6ST 

300.  Bigfata  of  payer  for  honor 587 

ARTICLE  XVI. 

Bills  in  a.  Set. 

flioiioir  810.  Bills  In  sets  constitutes  one  bill 088 

311.  Bights  of  holders  where  different  parts  are  negotiated 583 

812.  Liability  of  holder  who  indorsee  two  or  more  parte  of  a  set  to 

different  persons  588 

318.  Acoeptanoe  of  bills  drawn  in  sets 688 

814.  Payment  by  aeoeptor  of  bills  drawn  in  aete 588 

315.  Effect  of  disebarging  one  of  a  set S88 

ARTICLE  XVn. 

Fbommbobt  Notes  akd  Chbces. 

boitoif  820.  FnanisBoiy  note  defined   589 

321.  Cheek   defined   689 

822.  Mthln  what  time  a  oheck  must  be  presented 689 
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Smiinr  323.  Certifickticiii  ot  e^Mk;  effaet  <rf S8S 

324.  Effect  when  the  holder  of  eheck  {woenna  It  to  be  «ertUM 586 

325.  When  ebedc  opoatea  u  mi  ■wignment 689 

ABnCLE  XVUL 
Hoisi  ffim  K»  Pabitt  Riqktb  aicd  k»  a  ^waoLtiirm  OcmuDtauiOH. 

bOTlftR  330.  NegotUble  inetromeiita  given  for  patent  right* SM 

331.  M^otUbfe  inatmmente  for  a  apeonlative  eonatdaratloii S9I 

332.  How  DBgotlalile  bMide  are  made  non-negotiabte 691 

ABTICLB  XEL 

Law  Rdvaud;  Wbkii  to  Tame  Emoi. 

Bmnw  340.  Law*  Treated S« 

341.  When  to  take  effect 69! 


xahoux  babz  act  ahs  cogvate  vmitsd  states  siatvtss. 

Inbxidiietaon &D6 

Treaanrj  notea   606 

NatiMua  bank  act  600 

NatioBal  gold  banks 60f 

CeitiiliBation  of  cheeka 604 

MatiOBal  t^iHig  ajitan   603 


Beriied  StetntM  ot  the  TTnited  Stetu. 

Title  IXn.  —  VfttioiMl  Baak6. 

CEAITER  I. 

OWAjnzATToiT  un  Powiaa, 

B138.  Fonnation  of  national  banking  aaaodatitmi. .... 

K1S4.  Beqniaitee  of  organuatioti  oertifleate 

fil3S.  How  eertiflcat*  eball  be  acknowledged  and  filed. . 

6136.  Corporate  power*  ot  aaaoeiationa 

6137.  Power  to  bold  real  property 

SI38.  Beqniilta  amount  ol  capital...'. 

S13B.  Sharca  of  atoek  and  tranafera 
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6tmfm  ffl40.  How  payment  of  capital  stock  must  be  made  and  proved. . . .  S27 

B141.  Proceedings  if  shareholder  faib  to  pay  instalments 827 

G142.  Increase  of  capital  stock 828 

S143.  Beductioii  of  capital  stock 62ft 

6144.  Right  of  shareholders  to  vote 030 

6145.  Eleetioa  of  directors   630 

0146.  Beqnisite  qualifloations  of  directors 681 

fil47.  Ooth  required  from  directors 631 

5148.  miing  vacancies  631 

5149.  Proceedings  when  no  election  was  held  on  the  proper  day 636 

S190.  Election  of  preflident  of  the  board 632 

SICI.  Individual  liability  of  shareholders 632 

S1G8.  Executors,  trustees,  etc,  not  personally  liable 636 

6163.  Dntiea  and  liabilities  when  designated  as  depoaltaiias  ot  pub- 

lie  moneys  637 

6164.  Organixation  of  State  banks  as  national  banking  assodatlons.  636 

6166.  State  banks  bsTing  branches 640 

6160.  Reservation  of  rights  of  aaaociations  orgaotaed  under  act  of 


CHAPTER  II. 

OBTAiimio  AND  Issuing  CiBcni.aTraa  Notes. 

6I6T.  What  associations  are  governed  liy  chapters  2,  3  and  4 641 

S16B.  E^stered  bonds  iotended  by  the  term  "  United  Btatea  bonds  "  642 

6160.  Deposit  of  bonds  required  before  Issne  ot  droulating  notes. .  642 

6160.  Increase  or  reduoticMi  of  deposits  to  correspond  with  coital. .  642 

6161.  Exchange  of  coupon  for  n^stered  bonds 643 

6162.  Uanner  of  "■■'^"g  transfers  of  bonds 643 

6163.  Registry  of  transfers   648 

6164.  Notice  of  transfer  to  be  given  to  associations  intarssted. . . .  643 

6166.  Kzamination  of  rc^^istry  and  bonds 644 

6166.  Annual  examination  of  bonds  by  associations 644 

6107.  Custody  of  bonds,  collection  of  interest,  eta 644 

6168.  Comptroller  to  det«rmlne  if  asaodation  can  ooromenoe  business  04S 

6169.  Certificate  of  authority  to  conunenee  banking  to  be  issued.  ..  646 

6170.  Publication  of  certificate   646 

6172.  Printing,  denominations  and  form  of  the  circulating  not»«. .  646 

6173.  Plates  and  dies  to  be  under  control  of  the  comptroller 647 

6174.  Annual  examination  of  platca,  dies,  etc 648 

6IT6.  Limit  to  issue  of  notes  under  five  dollars 648 

6178.  Apportionment  of  ag^egate  amount  of  circulating  notee 648 

617B.  Equaliiing  the  apportionment  of  eircnlatlng  notes 640 

6180.  Bow  the  necessary  amount  of  notes  shall  be  withdrawn 640 
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temon  518).  RenwTKl  of  aMocution  to  mmUwt  State 6M> 

5182.  For  wb«t  douuids  natioiLal  bank-notM  nuj'  b*  r«e«iTwi WO 

51S3.  Imut  of  other  notw  probibited 661 

6184.  Deatrofing  and  r«ptaciiig  worn  out  and  mntilatad  notw 661 

6186.  OrganiutJon  of  anoeUtiofla  to  iwoe  gold  notea  aathorind . . .  6U 

6186.  Tbeir  Uvfnl  money  reaetra,  and  dn^  of  noeiviiig  notM  of 

other  aoaociktiinM 6S£ 

6187.  Penalty  for  iMoing  eimiUtting  notM  to  nnaathoriaad  Maocta- 

tion»  662 

61S8.  Fcaalty  for  Imitatiog  national  bank-notca,  eto 66> 

618Ih  Penalty  for  defamng,  etc.,  n&tionsl  bank-note* 66S 


CHAPTER  III. 

Itwui.4noKa  or  thk  Bumss  Buatraca. 

bonm  S190.  PUee  of  bn*iD«aa  of  buUng  Maodationa 664 

6181.  "  Lawful   money   naerre "   preaeribed 666 

61*2.  What  may  b«  ootmted  toward  the  "Uwfol  money  reeeira"..  866 

61M.  Idmitation  <m  the  power  to  iaane  eertiltaatea 666 

61H.  Place  for  redemption  of  eirentaiting  notes  to  be  dMlgnated. .  660 

6196.  National  banks  to  receive  notea  of  other  BatloBal  banke 667 

6197.  Limitation  upon  rate  of  interest  which  may  be  takMi 667 

619S.  Conaeqnenoea  of  taking  nrariooa  intareat 66S 

E19».  Dividends  662 

6200.  limit  to  liablUtiea  which  may  be  inenrred  fay  any  one  p«r- 

■on,  «t& 661 

6201.  AMoeiationa  not  to  hian  on  or  purehaaa  UwIt  own  atoek 664 

SSOS.  Linttt  tipon  indebtednSM  to  be  iaonrred M6 

KM.  Baatrletion  npon  use  of  drealating  nafea 666 

S204.  PnAibitkm  npon  wllbdrawal  of  eapital 666 

6206.  Enforeing  payment  of  dafieieney  in  eapital  stock 667 
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BANKING  METHODS. 


ARTICLE    I. 
Baiteb,  Babxhtg  AssociATions  akd  Iitdividcax  Bavkehb. 

Ohb  of  the  most  remarkable  of  phenomena  is  the  fact  that  the  first 
hank  ever  established  woo  a  success  unequalled  in  later  times.  The 
Bank  of  Venice  had  its  origin  in  1171,  from  a  forced  public  loan 
raised  to  St  out  a  fleet,  and  is  the  first  appearance  of  a  public  funded 
debt  Eveiy  citizen  was  obliged  to  contribute  the  on&-hundredth  pert 
of  his  poBseseionB.*  The  persons  assessed  were  then  organized  as  a 
diamber  of  loans  for  their  common  protection,  and  for  the  receipt  of 
the  yearly  interest  of  four  per  centum.  Subsequently,  its  creditors 
trere  permitted  to  transfer  their  claims  to  others,  in  whole  or  in  pert. 
The  government,  finding  that  these  transfers  were  in  d^nand,  re- 
duced the  rates  of  interest  until  no  interest  was  paid.  Afterward,  it 
»old  cash  inscriptions  of  credits  on  its  books;  and  while  these  inscrip- 
tions coet  gold,  they  were  not  convertible  into  gold.  Its  iasuee  were 
government  paper,  and  the  busineea  was  carried  on  solely  for  the  ben- 
tft  of  the  public  treasury.'  His  institntion  was  destroyed  by  the 
tnvaaitHi  of  the  French  in  1797,  For  two  hundred  yean  the  Bank 
of  Venice  stood  alone. 

The  magistrates  of  Barcelona  created  the  Table  of  Exchange  in 
diat  cnty,  which  was  a  bank  of  exchange  and  deposit  Six  years  after, 
the  Bank  of  Genoa  came  into  existence  under  the  title  of  the  Cham- 
ber of  St  George.  It  was  controlled  by  ei^t  protectors,  elected 
yearly  by  the  stockholders  and  other  creditors. 

The  Bank  of  Amsterdam  was  founded  January  31,  1609.'  The 
eoDuneroe  of  this  city  involved  such  s  variety  of  transactions  that  the 

iPaine**  Uu*.  Paper  Cnrren^,  60. 

■  Ifanlton'i  Sdenee  of  Uoney,  H. 

•  Ooddard'a  Hut.  of  Banking  Inat.,  11. 
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expediency  of  reflating  them  becaine  evident,  and  the  magistrates, 
under  the  authority  of  the  TJnited  Provincea,  declared  themselves  the 
perpetual  cashiers  of  the  inhabitants,  and  declared  that  all  payments 
above  600  gildere,  and  bills  of  exchange  should  be  made  in  the  bank. 
iMerchants  vere,  therefore,  obliged  to  open  accounts  with  it,  and  the 
beneficial  effects  of  this  institution  in  Holland  were  immediately 
recognized,  and  the  bank  money  at  once  commanded  a  premium. 

Before  the  creation  of  the  Bank  of  England  *  there  were  but  four 
large  banks  in  Europe.  Its  diarter  was  granted  by  William  and 
Mary,  July  27,  1694,  for  the  period  of  twelve  yearsj  determinable  on 
a  year's  notice ;  the  original  capital  subscribed  by  the  proprietors  was 
£1,200,000  in  consideration  of  loaning  the  government  the  same  sum 
for  which  they  received  a  yearly  interest  of  eight  per  centum. 

The  Bank  of  Scotland  dates  from  1695 ;  the  Bank  of  Ireland  was 
not  estabUshed  until  1783. 

Bark  op  Noeth  Ambbica. 
The  incorporation,  in  the  year  1781,  of  the  Bank  of  North  Amer- 
ica, the  first  duly  organized  bank  in  the  United  States,  was  chiefly 
due  to  the  efforts  of  Bobert  Morris,  a  man  of  distinguished  financial 
ability,  and  a  representative  of  Pennsylvania  in  the  Continental  Con- 
gress. The  bulk  of  the  circulation  for  some  time  previous,  consisted 
of  bills  of  credit,  which  Congress  and  several  of  the  States  were 
obliged  to  issue,  in  order  to  obtain  supplies  for  the  support  of  the 
army.  The  credit  of  both  Congress  and  the  States  having  been  almost 
entirely  exhansted,  the  circulating  medium  became  so  depreciated  in 
value  that  it  was  impossible  to  secure  the  necessaries  of  life  for  the 
soldiers.  They  became  sorely  dissatisfied,  and  it  was  greatly  feared 
that  the  cause  for  which  our  people  had  suffered  must  ultimately  be 
abandoned.  The  substantial  aid  furnished  by  this  bank  to  the  finan- 
cial department  of  the  government  not  only  inspired  our  leaders  with 
confidence,  and  infused  fresh  vigor  into  our  troops,  but  also  proved 
an  able  auxiliary  in  the  expulsion  of  the  British  from  our  shores  and 

*  The  Chkrter  of  the  Bulk  of  England  contkioed  the  foUowtng  noticeable  pro- 
TlrioDs: 

PBOBiBrnoiT  AOAiHBT  TUDiRO.  —  "And  to  tbe  intent  that  tbeir  MBjeaticB'  sub- 
jecta  may  not  be  oppreaied  by  the  said  corporation,  b;  their  monopoliEfng  or 
engroMing  any  sort  of  goods,  wares  or  merohandisee  —  Bt  it  farthrr  daoUuvd  aitd 
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establishing  American  indepeodraioe.*  It  came  into  cooBtenoe  as  Uia 
result  of  a  meeting  of  dtixaiB  of  Philadelpliia^  wliich  was  called  to 
consider  plans  for  the  pnrpoee  of  r&ising  mone;  for  the  relief  of  the 
Kevolntionary  Army.  At  this  meeting,  held  June  17,  1780^  a  resolu- 
tion was  adopted  to  open  a  secmritj  subscription  to  the  amount  of 
£300,CM)0,  Pennsylvania  currency  real  money.  ITie  following  arti- 
cles were  incorporated  in  the  plan  submitted  1^  the  promoters  of  the 
bank  to  Congress. 

moiled  t^  tha  autborit;  ^oreoud,  that  tli«  taid  eorporatioii  to  be  made  and 
crested  by  this  act  (ball  not,  at  an;  time  during  the  continuance  thereof,  deal  or 
trade,  or  permit  or  ■uff«r  any  person  or  peraoaa  wbatioerer,  either  in  trust  or  for 
tbe  benefit  of  the  same,  to  deal  or  trade  with  any  of  the  stock,  moDeys,  or  etfeots 
of  or  any  ways  belonging  to  tbe  said  corporatiOD,  in  tbe  buying  or  selliog  of  anj 
goods,  wares,  or  merchandise  whatsoever,"  except  bullion.  The  penalty  for  a 
riolation  of  the  foregoing  prohibition  was  declared  to  be  a  forfeiture  of  treble 
the  amount  of  the  goods  or  merchandise  so  purchased  or  traded  for,  to  be  recoT- 
ered  tij  action  of  debt,  wberan  no  privilege,  injunction,  restraint,  protection,  or 
wager  of  law  should  be  allowed.     |  27. 

LOAKS  TO  THE  KINO  PBOBi^mD.  —  By  section  30  the  bank  was  prohibited  from 
loaning  or  advancing  any  sum  of  monej  to  their  Majesties,  their  heirs  or  suc- 
cessors, without  the  authority  of  Parliament;  and  from  purchasing  lands  or 
rerenaea  beloDging  to  the  Crown;  and  the  penalty  for  a  violation  of  this  prohibi- 
tion was  a  forfeitore  of  treble  the  amount  loaned,  one-flttb  to  go  to  tbe  Informer. 

TBADmo  iM  BCixiOH  aux>WED.  —  By  tbe  28th  section  it  waa  provided  that  tbe 
bank  might  buy  and  sell  gold  and  silver  bullion,  and  bills  of  exchange)  and 
might  sell  goods  really  and  bona  fid«  left  or  deposited  for  money  lent  thereon, 
if  not  redeemed  at  the  time  agreed  on,  etc.  Btatutea  at  I^rge,  quarto  ed..  Vol. 
m,  p.  568. 

The  Basx  or  SooTi.aHn.  —  The  act  of  the  Scotch  Parliament,  creating  this 
inatitation,  declarea  "  that  it  shall  not  be  lawful "  for  tbe  managers,  etc.,  of  this 
hank,  "  on  any  pretense  whatever,  to  follow  any  other  trade  with  the  joint  stock 
to  be  employed  in  said  bank,  or  any  part  thereof,  or  profits  arising  therefrom," 
than  that  of  banking,  and  ths  same  act  provides  that  If  the  directors  should  bs 
found  guilty  of  lending,  on  account  of  said  bank,  any  money  to  the  Kara,  they 
shall  be  liable  for  every  such  fault,  to  triple  the  value  of  the  money  so  lent. 

The  Bark  op  Ibklaito.  —  Tbe  act  of  Parliament  establishing  this  corporation 
prohibited  loans  to  the  EiKO,  and  provides,  "  that  to  the  Intent  that  tbe  subjects 
of  tbe  King  may  not  be  oppressed  by  the  said  corporation,  by  their  monopoly  of 
any  goods,  warea  or  merchandise,  it  shall  only  be  lawful  for  the  corporatim  to 
deal  in  bills  of  exchange  or  in  buying  or  selling  bullion,  gold  or  silver,  or  in  sell- 
ing any  goods,  etc.,  really  and  bona  fide  left  or  deposited  with  tbe  said  oorpora- 
tion  for  money  lent  or  advanced  thereon  and  not  redeemed  at  the  time  agreed  00." 

Thx  Bakk  cv  Faairci  is  "  forbidden  to  traffick  in  anything  except  money." 
fieea*  Eneyclo.,  article  "Bank;"  Cleveland's  Banking  Laws,  Ix.;  Lawson's  Hist, 
of  Banking,  3S2;  1  UcCnIlocb's  Diet.,  121;  Levi's  Mercantile  Law,  1S7. 

■Houlton's  Eiftory  of  Banks,  1. 
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"  Item.  That  the  board  at  every  quarterly  meeting  shall  choose 
two  directors  to  inspect  and  control  the  business  of  the  bank  for  the 
enBuing  three  monthB.  Item.  That  the  inspectors  so  diosen  shall, 
on  the  evening  of  every  day,  Sundays  excepted,  deliver  to  the  Super- 
intendent of  the  Finances  of  America  a  state  of  the  cash  account,  and 
of  the  notes  issued  and  received." 

The  capital  stock  was  divided  into  shares  of  $400  each,  in  miMiey 
of  gold  and  silver,  to  be  procured  by  subscriptions.  Twelve  directors 
were  appointed  to  manage  the  affairs  of  the  bank. 

Whether  from  the  want  of  capital  in  individuals,  or  from  want  of 
faith  in  the  institution,  in  the  fall  of  the  year  1781,  of  the  one  thou- 
sand shares  proposed,  two  hundred  bad  not  been  subscribed,  and  it 
was  some  time  after  the  business  of  the  bank  was  fairly  begun  before 
the  sum  received,  upon  all  the  subscriptions  put  tt^ther,  amounted 
to  $70,000.  Under  these  circumstances  the  Superintendent  of 
Finance  subscribed  above  $250,000  of  the  bank  stock,  for  account  of 
the  United  States.  U]x>n  this  fund  principally  the  operations  of  the 
institution  were  commenced.  The  bank  was  soon  viewed  as  the 
source  and  as  Ae  support  of  credit,  both  private  and  public.  In  the 
beginning  of  the  year  1782,  the  United  States  owed  considerable 
sums  of  money.  The  requisitions  of  Congress  for  $8,000,000  for  the 
expenses  of  the  coming  year  did  not  call  upon  the  States  to  pay  be- 
fore tlie  first  of  April,  and  in  fact  they  produced  no  effect  for  some 
time  after,  and  even  on  the  30th  of  June  the  sum  paid  in  did  not 
amount  to  $30,000.  "At  that  period  the  public  credit  had  gone  to 
wreck,  and  the  enemy  built  tlieir  most  sanguine  hopes  of  overcoming 
us  upon  this  circumstance;  but  at  tliat  crisis  our  credit  was  restored 
by  the  bank."  The  treasury  of  the  United  States  was  so  much  in 
arrear  that  scarcely  was  the  public  money  paid  in  with  one  band, 
before  it  was  necessary  to  borrow  it  with  the  other.  On  the  1st  of 
April,  1782,  the  United  States  possessed  stock  in  the  bank  to  the 
amount  of  $252,918  28-90,  and  they  were  then  indebted  to  the  bank 
for  money  borrowed,  J.'JOO.OOO.  On  the  Ist  of  July,  1782,  the  United 
States  held  $25.3,000  28-!)0  in  stock,  and  were  indebted  to  the  bank 
$400,000.  The  directors  some  time  after  becoming  uneasy  at  this 
heavy  loan,  called  for  payment ;  in  consequence  of  which  the  Super- 
intendent of  Finance  sold  out  stock  held  by  the  United  States  to  the 
amount  of  $200,000,  and  paid  $300,000,  in  part  of  the  debt;  so  that 
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OD  the  1st  of  Jannary,  1783,  the  United  States  held  etoc^  for  not 
quite  $54,000,  and  owed  the  bank  $100,000. 

On  the  stock  owned  by  the  United  States,  they  rooeiTed  a  dividend 
from  tea  to  sixteen  per  cent  per  annnm,  and  paid  but  nx  per  o«it 
up<Hi  what  th^  borrowed,  but  the  direct  loans  of  the  bank  were  ob- 
tained by  discounting  the  notes  of  individnals,  and  tberelry  antid- 
psting  the  receipt  of  public  mcm^;  besides  whidi,  the  penons  who 
had  contracted  for  ftumisbing  rations  to  the  army  were  also  aided 
with  discounts  np<»i  the  public  credit.' 

The  bonk  was  established  at  the  close  of  1781  with  a  recoiDmenda- 
tion  by  Congress  that  the  several  States  should  grant  charters  to  the 

•  "And  in  addition  to  kll  tkia  it  miut  b«  uknowladgad  thkt  Um  eradit  and  cwa- 
ftdencc  which  ware  rvriTed  \>j  in«*ns  of  thl«  InititutiiMi,  (ormad  the  bula  of  tlwt 
■yBtem  tbmngh  which  the  uiticipBtiong  nude,  within  the  bovnda  of  the  Unitwl 
BtJttcfl,  h&d  upon  the  lit  day  of  July,  1783,  exoeeded  9820,000.  There  wma  dot 
»1m>  itpon  fhAt  d&r  to  the  buk  (direetly)  omiIj  1130,000.  If,  therafore,  th* 
nuns  dne  (indirectijr)  for  note*  of  indlridiudi  diaooiuit«d,  uid  the  like,  be  t«kM 
into  conai deration,  the  total  will  esoeed  91,000,000.  It  ni>7  than  be  not  on^ 
aaaerted,  but  demonitrated,  that  without  the  Mtablishment  of  the  national  bank, 
the  boatneu  of  the  Department  of  Pinanoe  ooold  not  have  been  performed." 

But  the  United  Statea  were  not  alone  benefited  bf  thia  fnititution.  The  l^l*- 
lature  of  the  State  of  Pennajtrania,  being  nnable  to  pay  the  offleera  of  the  amr, 
grmntcd  them  certiflcates,  and  mortgaged  the  reveuae  of  the  exciae  for  pajment 
of  the  intereet.  When  the  intereat  became  dne  the  revenue  waa  not  collected,  and 
tJhe  dietreaa  of  the  ofBoeri  waa  great.  On  that  occaalon,  without  any  particular 
application,  the  bank  advanced  the  money  and  took  the  rdmbunemeDt  when  th« 
rerenue  waa  collected.  Afterward,  on  tlie  application  of  the  legialature,  they 
adraiKcd  £6,000  for  the  defenM  of  the  frontiers,  when  the  enemy's  roW'boata  took 
*«aaela  within  the  very  porta  of  Philadelphia,  and  the  State  had  not  the  meana 
of  granting  protection  against  wo  incoDaiderable  though  Intuiting  an  enemy;  on 
that  oecsaion  the  bank,  by  an  adva&oe  ol  about  £29,000,  enable  the  merchant! 
to  lit  oat  a  ship  which,  within  a  few  days,  not  only  cleared  the  bay  and  river, 
b«t  captured  a  cmiser  of  twenty  gtiui  belonging  to  the  British  fleet.  Oppoaition 
to  tbis  bank  gradually  increaaed  In  Pennsylvania.  This  antagDnlani  was  largely 
due  to  demagogism,  and  to  fear  arising  from  the  fate  of  the  Continental  enr- 
rency.  In  17&S,  petitions  poured  into  the  Penniylvania  legislature  praying  that 
body  to  repeal  the  bank's  charter,  and  in  September  of  that  year,  the  legislature, 
pcnrerteas  to  resist  the  popular  demand,  repealed  the  eharter.  Two  yeara  latar, 
however,  in  March,  1787,  the  bank  obtained  a  new  charter  from  the  State,  limit- 
ing it*  ezistenea  to  fourteen  yeara,  and  after  successive  renewals  it  became, 
December  3,  1804,  a  national  bank,  with  a  eapiUI  of  91,000,000,  and  It  is  still  (n 
existence.  OfBdal  Statement  of  the  Aeconnta  of  the  TJnited  States;  Lalor** 
Encyck).,  207 ;  Bees'  Encyclo.,  article  "  Bank ;  "  Lewis'  Hiat.  Bank  of  North 
America;  ffildretli'a  Hist,  VoL  m.,  40S;  Losaing'a  Encyclo. 
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institution.     This  wae  done  bj  P^msylTania  on  the  lat  of  April, 
1782. 

April  11, 1782,  an  act  was  passed  by  Uie  l^slature  of  the  State  of 
New  York,  entitled  "An  act  to  prevent  the  eetabliehment  of  an;  bank 
within  the  State,  other  tlian  the  Bank  of  North  America,  and  for  in- 
corporating the  same  within  this  State."  The  act  begins  tlius: 
"  Whereas,  the  United  States,  in  Congreas  assembled,  did  on  the  26th 
day  of  May,  1781,  resolve  in  the  words  following"  the  act  then  re- 
cites the  ordinance  of  the  Continental  Congress,  and  adds  the  follow* 
ing  section: 

"  I,  Be  it,  therefore,  enacted  l}y  the-  people  of  the  State  of  New 
York,  represented  in  Senate  and  Assembly,  and  it  is  hereby  enacted 
hy  the  authority  of  the  aaane.  That  the  said  bank  mentioned  in  the 
said  ordinance  shall  be,  and  is  hereby,  inoorporated  and  made  a  body  . 
politic  within  this  State,  by  the  name  and  style  of  The  President, 
Directors,  and  Company  of  the  Bakk  of  Nobth  America,  with  all 
and  singular  the  powers,  privileges  and  immunities  in  the  said  ordi* 
nance  specified,  and  that  no  other  hank,  public  or  private,  shall  he 
established  within  this  State  during  the  present  war  with  Great  Brit- 
ain, on  pain  of  the  forfeiture  of  one  hundred  pounds  for  every 
offence,  I^  every  person  ooocemed  in  such  bank  or  banks,  being  there- 
of convicted  in  the  Supreme  Court  of  judicature  of  this  State;  which 
forfeiture  shall  go  one-half  to  the  complainant,  and  the  other  half  to 
the  treasury  of  this  State." 

Two  other  sections  follow,  making  it  felony  without  benefit  of 
clergy  to  counterfeit  its  notee,  or  for  any  of  its  officers  or  servanta  to 
oonvert  any  property  of  the  bank  to  their  own  use,  and  it  coucludee 
with  the  following  proviso :  "  Provided  always,  and  it  is  further 
enacted,  that  nothing  in  this  act  obtained  shdl  be  construed  to  im- 
ply any  right  or  power  in  the  United  States  in  Congress  assembled 
to  create  bodies  politic  or  grant  letters  of  incorporation  in  any  case 
whatever.' 

FiBST  Ain>  SscoiTD  Saitxb  of  thb  UniTKD  Statss. 

The  first  bonk  of  the  United  States  was  inoorporated  February  26, 

1791.     The  capital  stock  was  fixed  at  $10,000,000;  $2,000,000  of 
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which  was  subecribed  bj  the  goTenunent,  to  be  refunded  in  ten  an- 
niul  instahnents.  Tweatj-&re  TJiuted  States  oitueDS  constituted  the 
board  of  directors,  who  served  without  paj.  The  notes  of  the  bank 
were  receivable  for  all  debts  due  to  the  United  States.  The  bank 
immediately  went  into  operation.  The  government  disposed  of  its 
$2,000,000  of  stock  within  the  specified  time,  realizing  s  profit  of 
fifty-eeven  per  cent  on  the  ori^nal  investment* 

The  seomd  bank  of  the  United  States  was  incorporated  April  10, 
1616,  and  b^an  busineee  January  1,  1817.  The  capital  was  not  to 
exceed  $35,000,000  and  the  charter  required  the  directors  to  be  re«i- 
dmt  citizeais  and  to  serve  without  paj.  The  bank  was  a  public  de- 
positorj,  and  allowed  to  establish  brancjies  and  issue  circulating  notes 
receivable  in  payment  of  debts  due  the  United  States,  and,  in  con- 
sideration of  the  sum  of  $1,600,000  to  be  paid  to  the  United  States, 
it  was  agreed  that  no  other  bank,  outside  of  the  District  of  Columbia, 
should  be  established  during  the  ensuing  twenty  years,  the  period  of 
its  charter.  During  the  first  three  years  o£  its  existence  it  encoun- 
tered numerous  obstacles,  which  almost  resulted  in  failure,  but  after 
1820  it  grsdually  recovered  and  surmounted  all  opposition  until  July 
16,  1832,  when  President  Jackson  vetoed  the  bill  granting  a  re- 
charter. 

Daring  the  year  1833  the  government  deposits  were  removed  from 
the  Bank  of  the  United  States  to  varioos  State  banks,  by  the  order  of 
the  Secretary  of  the  Treasury.  The  bank  continued  its  existence  by 
obtaining  a  charter  frcan  the  State  of  Pennsylvania,  February  18, 
1836.  The  disastrous  history  of  the  bank  under  this  charter,  from 
1837  until  its  last  failure  in  1848,  is  shown  by  the  enonnous  decline 
in  the  value  of  its  stock  from  137  in  1837  to  1 J  in  1843.  On  finally 
closing  the  affairs  of  the  first  bank  of  the  United  States,  the  stock- 
holders received  a  premium  on  the  par  value  of  their  stock  of  eight 
and  <Hifr-half  per  cent  The  second  bank  of  the  United  States  paid 
nothing  to  its  stockholders,  the  entire  capital  of  $28,000,000  having 

*  With  tli«  ezpfrstion  of  the  mlataaoe  of  the  fnrtitvUon,  *  iKge  nninber  of 
Stete  b*nka  w«re  creat«d.  In  th«  coune  of  four  jcftra  (1811-lS)  one  hundred 
•nd  twenty-three  StAte  banlti  were  erected,  with  an  nggregtta  cftpiUI  of  $$40,000,- 
000,  mud  an  estimated  emiHimi  of  notes  to  the  amovmt  of  $200,000,000,  a  Urge 
portion  of  whiefa,  in  the  Middle  Btatea,  were  issued  ss  loans  to  the  gorenuneat. 
Lossiog's  EiHTelo. 
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been  sunk,  although  its  diarter  contained  substantiall;  ihe  same  pro- 
lubitions  and  restrictions,  but  made  mcHre  severe.  The  other  cred- 
itors, however,  were  paid  in  full.' 

The  second  bonk  in  liie  United  States,  to  be  chartered  hy  a  State 
government  and  to  begin  business  under  sudi  charter,  was  the  Massa- 
chusetts Bank,  which  was  oi^anized  under  an  act  of  the  l«^slatura  of 
Ifaasachusetta  in  the  year  1784.^*'  With  this  partial  glance  at  the 
dironology  of  banking,  we  pass  to  the  special  history  of  New  York 
legislation  on  the  subject. 

When  a  colony,  bills  of  credit  were  issued  l^  authority  of  the  co- 
lonial legislature  from  time  to  time.  Loan  commissioners  were  ap- 
pointed for  their  supervision,  and  nomerous  eontroversiee  occurred 
with  the  hcone  government  relative  thereto.  There  were  no  incor- 
porated banks  here  under  the  colonial  government"  Three  distinct 
and  widely  differing  systems  of  banking  have  been  suooeseively 
adopted  by  the  State  government  The  first  lasted  from  1791  to 
1829 ;  the  second  from  1829  to  1838.  These  systems,  after  a  thoi^ 
ough  trial,  have  been  abandoned,  while  the  third  has  been  in  force 
since  1838.  The  present  system  is  the  basis  of  the  National  Banking 
Act,  and  ha£  gone  into  general  use.^' 

•  The  reereatioD  of  a  Buk  of  the  United  Statea  in  181«  compelled  tbe  SUte 
banka  to  resume  specie  pafment  (whicb  had  been  Buepended  during  the  war)  or 
wind  up.  Of  the  440  State  banks  then  in  existence,  with  an  aggregate  capital  of 
about  $90,000,000,  a  very  large  Dun)k>er  were  compelled  to  liquidate.  From  1311 
to  1830,  ISfi  banks  with  a  capital  of  $30,000,000  closed  business,  with  a  lota  to 
government  and  individuala  of  about  $6,000,000.  The  United  States  Bank  became 
a  powerful  financial  machine,  and  the  State  banks  complained  loudlj  of  the 
tyruaij  exercised  over  them  by  it  and  ita  branches.  When  it  ceased  to  exist  in 
1630  the  number  of  State  banks  largely  increased,  being  634  in  1637,  with  a 
capital  of  nearly  $291,000,000.  This  number  was  increased  in  1840  to  Ml,  with 
a  capital  of  over  $3fi8,000,000.     Lossing's  Bncjrclo. 

"This  institution  ia  still  in  existence  in  the  city  of  Beaton  and  is  a  national 
bank.     Paine's  Uass.  Paper  Currency,  SI. 

iiSee  note,  ch.  71,  Laws  of  1813,  Van  Ness  and  Woodworth'a  edition. 

i*Ita  most  distinguishing  principle  and  moat  useful  feature  is  that  which 
requires  ample  security  for  the  redemption  in  specie  of  all  hank  issues,  and 
which  has  become  a  part  of  the  constitution  of  the  State  as  follows; 

"  The  legislature  shall  provide  bj  law  for  the  registry  of  all  bills  or  note* 
issued,  or  put  in  circulation  as  money,  and  shall  require  ample  security  for  the 
redemption  of  the  same  in  specie."  Art.  8,  S  4.  In  the  year  1844,  Sir  Robert 
Peel  practically  carried  into  effect  the  same  principle,  in  dealing  with  the  Bank 
of  Kngland  on  the  renewal  of  its  charter  in  that  year.     By  the  renewed  charter 
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Bahk  of  Nbw  Tore. 
.  March  21,  1791,  about  cine  years  after  the  granting  of  the  pre- 
rioQsly-mentioned  charter  to  the  Bank  of  North  America,  the  legis- 
lature of  this  State  pasaed  an  act  entitled  "An  act  to  incorporate  the 
stockholders  of  the  Bank  of  New  York ;  "  an  institution  whidi  had 
carried  on  a  ^wnUng  business  with  a  capital  of  $500,000,  in  the  city 
of  New  YoA,  since  February  26,  1774.  The  State  government  had 
been  in  operation  nearly  fourteen  years  before  any  one  of  the  bank- 
ing companies  doing  business  in  this  State  was  permitted  to  conduct 
its  business  under  an  act  of  incorporation.^'     The  reason  for  this  re- 

(1844)  of  thi*  inititution,  it  ia  «ns«t«d  that  th«re  ihml)  be  tntatlvntd,  ttc.,  "to 
Um  issue  department  of  the  Bank  of  Engtaud,  Mcuritiea  to  the  talue  of  £14,000,- 
000,  whereof  the  debt  due  bj  the  public  to  the  aaid  goremor  and  oompan;  aball 
be  and  be  deemed  a  part."     8Ut.  7  and  8  Vict,  ch.  3S. 

"  The  object  of  this  aUtute  (Btat.  7  and  8  Viet.,  ch.  32)  ha*  been  to  obviate 
the  ehaDces  of  over-istue  and  auddcn  fluctnationi  in  the  quality  and  value  of 
money,  by  limiting  tbe  power  to  iune  note«  payable  on  demand,"  etc.  . 
"While  the  director!  are  left  to  manage  the  banking  department  at  their  dU- 
«retion.  their  management  of  the  iMue  department  is  subjected  to  what  seeuu  to 
be  a  well-deriKd  lyatem  of  reetraint.  The  bank  ie  allowed  to  iisue  to  £14,000,000 
of  note*  upon  lecurities  (of  which  the  debt  of  £11,010,100  lent  by  it  to  govern- 
Bent  ia  a  part) ;  and  wtiatever  paper  the  iune  department  may  at  any  time  ieeoa 
over  and  above  thia  maximum  amount  of  eecuritiea,  it  muat  have  an  equal 
amoont  of  coin  and  bullion  in  ita  coffen.  Hence,  it  ia  impracticable  for  the 
iaaoe  department  to  inereaae  its  iaauea  without,  at  the  came  time,  proportionally 
increaaing  its  stock  of  coin  and  bullion,  or  to  diminlab  the  latter  without  pro- 
portionally diminishing  the  amount  of  paper  auppUed  to  the  public  and  baDltlng 
department"  HeCnlloch'a  Diet.,  Lond.  ed.,  82-88;  Lawacm'a  Hist,  of  Banking, 
Amtr.  ed.,  76,  77;  Gilbart  on  Banking,  Amer.  «d.,  01;  Levi  on  Mercantile  Law, 
208;  Cleveland'*  Banking  Law,  84. 

u  "A  corporation  aggregate  is  a  collection  of  individusla  united  in  one  body, 
nnder  such  a  grant  of  privileges  as  secures  a  auccewiou  of  members  without 
ehanging  the  identity  of  the  hady,  and  constitutes  the  membern,  for  the  time 
being,  one  artificial  peraon  or  l^al  being,  capable  of  transacting  some  kind  of 
business  like  a  natural  peraon.  It  does  not  occur  to  my  mind,  that  anything 
elae  can  be  essential  to  the  dcBnition.  Such  a  union  an  I  have  mentioned  can  be 
effected  under  a  grant  of  privilegea  from  the  Rovereign  power  of  the  Stat«.  A 
corporation  is,  therefore,  said  to  be  a  legal  being,  or  the  mere  creature  of  Ibw. 
It  is  convenient,  though)  not  absolutely  neceiiBary,  that  this  artificial  permin,  like 
a  natural  one,  should  have  a  name  by  nhich  it  may  be  known  and  designated  in 
the  transaction  of  business.  And  when  the  doctrine  was  that  a  corporation  could 
only  contract  by  its  seal,  a  seal  was  raid  to  be  an  indispensable  requisite.  So, 
immortality  waa  once  thought  to  be  en  attribute  of  all  corporations;   but  that 
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markable  fact  is  to  be  found  in  the  condition  of  affairs  that  then 
existed.  The  Continental  paper  monej  system  had  caused  such 
severe  losses  that  the  representatives  of  the  people  were  unwilling  to 
countenance  the  creation  of  a  corporation,  the  establiahment  of  which 
seemed  to  favor,  however  remotely,  the  issuing  of  paper  money  by 
any  association  whatever,  and  this  charter  expressly  states :  "  It  shall 
not  be  lawful  for  the  said  corporation  to  emit  any  notes,  or  contract 
debts  which  shall  be  payable  in  the  bills  of  credit  emitted  by  the  laws 
of  this  State,"  ^*  This,  the  first  bank  ^^  charter  granted  in  this  State, 
after  the  act  incorporating  the  Bank  of  North  America,  was  suhstan- 
tially  the  model  upon  which  all  the  bank  charters  granted  in  thiis 
State  were  framed,  before  the  year  1825,  at  which  time  the  form  of 
these  acts  was  changed,  and  new  and  more  stringent  prohibitions  and 
restrictions  were  enacted  by  the  legislature.  Its  original  capital  was 
$900,000.  April  10,  1792,  the  Bank  of  Albany  was  chartered  (ch. 
61),  with  a  capital  of  $240,000.  March  6th  of  the  succoeding  year, 
the  Bank  of  Columbia  was  chartered  (ch.  38),  with  a  capital  of 
$160,000.  It  was  located  at  Hudson,  where  it  was  proposed  to  open 
a  foreign  trade  and  to  establish  the  whale  fishery  business  by  a  com- 
pany from  Rhode  Island."  Shortly  after  the  organization  of  the 
Bank  of  New  York,  the  State  of  New  York  subscribed  $50,000,  thus 

now  meaDB  no  more  than  a  continued  anccesaioD  of  members  for  such  period, 
whether  long  or  ahort,  a«  may  be  allotted  to  thia  legal  entity  by  its  creator." 
Bbonbon,  J.      The  People  t>.  The  Assesnors  of  Watertown,  1  Hilt,  620. 

"It  haa  been  eaid,  that  the  great  diatinction  between  the  conunon  joint-stock 
coDpaniea  or  partnershipa,  and  corporations,  ia  that  in  the  first,  the  lay  looks  to 
the  individuals  of  whom  the  partnership  ia  composed,  and  knows  the  partnenhtp 
no  otherwise  than  as  being  such  a  number  of  indJTiduale;  while  in  the  «»cond,  it 
seema  only  the  creature  of  the  charter,  the  body  corporate,  and  knows  not  the 
individuals."      Wordsworth's   Law  of  Joint-Stock   Companies,  4. 

The  constitution  of  tbia  bank,  adopted  at  the  time  of  its  organization,  con- 
tained the  provision,  "  No  stockholder  shall  be  accountable  to  any  individual  or 
the  public  for  money  lodged  in  the  bank  for  a  greater  sum  than  the  amount  of 
hia  stock."  Domett's  Bank  of  New  York,  14.  During  the  seven  years  interven- 
ing between  ita  creation  and  incorporation,  the  stockholders  were  severally  liable 
for  the  whole  indebtednesa  of  the  concern,  despite  the  foregoing  declaration. 

1*  Section  9,  ch.  37,  Laws  of  1791. 

'*Thie  institution  has  never  passed  a  dividend  except  in  1837,  when  it  wia 
obliged  to  do  so  by  Uw.     Domett'^  Bank  of  New  York,  109. 

IS  Hammond's  Hist,  Vol.  I.,  p.  324. 


D.qit.zeaOvGoOt^lc 


HISTOBICAI.    BKETCU.  13 

increasing  its  capital  bv  that  amount,*^  and  again,  in  1832,  made  a 
like  subscripticai.^' 

i^Tbe  State  Comptroller,  in  hu  report  under  date  of  Januar;  30,  1807,  say*; 
"  In  the  art  incorporating  the  Merchant*'  Bank,  the  State  reserved  to  it«elt  the 
ri^t  of  Bubacribing  for  2,000  ihare*  of  the  capital  atock  of  that  inatitntion,  in 
addition  to  the  atodc  already  held;  and  the  act  appropriated  all  such  sharM  and 
the  dividend  thereon  to  the  use  of  oommon  schools.  As  it  is  already  ascertained 
that  the  stock  in  this  bank  produeee  nine  per  cent,  per  annum,  it  is  respectfully 
aabmitted  to  the  Honorable  the  Legislature  to  provide  for  taking  the  residue  of 
the  stock  from  time  to  time,  as  the  payments  on  the  several  items  of  the  school 
fund  shall  enable  the  Treasurer  to  pay  (or  it,  and  to  provide  that  thereafter  the 
receipts  into  the  treasury,  on  account  of  this  fund,  be  loaned  agreeably  to  tha 
act  of  2d  April,  ISOfi." 

The  same  ofBeer,  in  his  report  under  date  ot  January  88,  1800,  said:  "The 
pruvision  should  be  a  direction  to  invest  in  bank  stock  as  the  best  mean*  of  secur- 
ing the  greatest  as  well  as  the  moat  r^pilar  revenue.  First,  in  the  stock,  which 
the  State  baj  reserred  to  itself  the  right  of  subscribing  for  in  various  banks;  and 
secondly,  in  the  purchase  of  bank  stock  in  market.  In  the  one  case  there  is  but 
little  doubt  that  the  amount  invested  would  produce  at  least  nine  per  cent,  per 
annom,  and  the  other  at  least  seven.  The  shares  which  the  State  has  a  right  to, 
and  are  proposed  to  be  aubscribed  for,  are  in  the  stock  ot  the  Manhattan  Company 
to  the  amount  of  950,000;  Albany  Bank,  t20,000;  Columbia  Bank,  «20,000;  Hud- 
son Bank,  913,000;  Fanner*'  Bank,  920,000;  SUte  Bank,  920,000,  and  the 
Mohawk  Bank,  •G,000." 

"  The  funds  have  been  augmented  since  the  last  report  9SO,000  by  an  invest- 
ment to  that  amount,  in  the  capital  stodc  of  the  Manhattan  Company;  980,000 
by  an  investment  in  the  stock  of  the  Farmers'  Bank;  and  920,000  by  an  invest- 
ment in  the  stock  of  the  New  York  State  Bank."  Extract  from  Comptroller's 
report  of  February  B,  ISIO,  referring  to  the  Manhattan  Company, 

1*  The  right  reserved  by  the  State  to  subscribe  to  the  stock  of  banks  chartered 
by  it  was  sometimes  given  aB  a  gratuity,  as  will  be  seen  by  the  following  quota- 
tion: "And  be  it  further  enacted.  That  the  right  reserved  to  this  Stat«  to  sub- 
acHbe  to  the  stock  of  the  Bank  of  Utica,  be,  and  tha  same  is  hereby  transferred 
to  the  College  of  Physicians  and  Surgeons  of  the  Western  District,  with  full 
power  to  dispose  of  the  same,  or  any  part  thereof,  in  such  nay  and  manner,  and 
at  such  times  as  shall  by  them  be  deemed  most  beneficial  to  the  interest*  of  the 
said  college:  Provided,  that  on  the  said  shares  so  to  be  subscribed,  ^ball  be  paid 
into  the  said  bank  a  sum  not  exceeding  the  amount  paid  by  the  former  atock- 
holdere,  and  in  like  manner  from  time  to  time,  as  calls  may  be  made  by  the 
directors  of  the  said  bank.  And  provided  further,  That  no  part  of  the  principal 
of  the  moneys  arising  from  the  sale  of  the  said  shares  shall  t>e  appropriated  ' 
toward  the  payment  of  the  salaries  of  any  of  the  professors  or  tutors  of  the 
said  college."     |  11,  ch.  IIV,  Laws  of  1814. 

The  following  statement,  in  connection  with  the  proposed  establishment  of  a 
new  bank  during  the  year  1B14,  is  taken  from  the  Appendix  to  Southwick's 
edition  of  the  Laws  of  that  year,  p.  280. 
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Rbstbainiitq  Act  of  1804. 
The  legislature,  April  11,  1804,  passed  an  act  ^hich  is  known  as 
the  Bestraining  Act  of  that  year.  It  enacted  that  from  and  after  the 
passing  of  this  act,  no  person  unauthorized  bj  law  should  subscribe 
'  to  or  become  a  mranber  of  any  association,  institution  or  company, 
or  proprietor  of  any  bank  or  fund  for  the  purpose  of  issuing  notes, 
receiving  deposits,  making  discounts  or  transacting  any  other  busi- 
ness which  incorporated  banks  may  or  do  transact  by  virtue  of  their 
respective  acts  of  incorporation ;  "  and  if  any  person  imautborized  by 

"  Bank  (»■  Utioa." 
"The  Senate  added  a  clause  to  the  supply  bill,  aa  follows :  'And  be  it  further 
enacted,  That  it  aball  be  lawful  for  the  preaident  and  directora  of  the  Bank  of 
Utiea,  at  anj  time  after  the  paaslng  of  this  act,  t«  eatabliah  an  office  ot  discount 
and  deposit  in  the  county  of  Ontario,  under  auch  rulea  and  regulations  aa  are 
practised  in  aaid  bank,  and  to  commit  the  management  thereof  to  not  leas  than 
one  president  and  twelve  directors,  to  be  appointed  by  the  aaid  Bank  of  Utica.' 
The  Asaemhl;  rejected  the  said  clause,  and  the  Senate  receded  from  its  amend- 
ment Ysj  a  vote  of  16  to  7. 

"The  following  applicationa  were  made: 

1.  For  one  bank  at  Cooperstown.  0.  For  one  bank  at  Salem. 

2.  For  two  banks  at  Albany.  10.  For  one  bank  at  Norwich. 

3.  For  one  bank  at  Schenectady.  11.  For  one  bank  at  Genera. 

4.  For  one  bank  at  Johnstown.  12.  For  one  bank  in  Ulster. 

fi.  For  one  bank  at  Poughkeepsie.  13.  For  one  bank  in  Onondaga. 

9.  For  six  banka  at  New  York.  14.  For  one  bank  at  Baliaton  Spa. 

7.  For  one  bank  at  Auburn.  16.  For  one  bank  at  Canandaigua. 

8.  For  one  bank  at  Owego.  16.  For  one  bank  at  Catskill. 

"  Without  entering  into  the  merita  of  theae  aeveral  applicationa,  it  ia  sufficient 
to  mention  that  the  Senate,  at  an  early  part  ot  the  aeasioa,  evinced  a  determina- 
tion to  resiat  the  incorporation  of  any  further  banking  companiea  in  thia  Stat«. 
The  Commiaaion  Company  at  New  York,  the  North  American  Coal,  and  the  New 
York  Coal  Company,  gave  riae  to  the  moat  interesting  debatea,  but  the  banking 
pririlegea  applied  for  sulTered  the  same  fate  with  other  aimilar  applications.  It 
waa  intended  to  have  taken  a  brief  view  of  the  subject,  ao  far  aa  related  to  coal 
oompauiea,  etc,  but  eonalderationa  not  neceaaaij  here  to  at«t«  have  induced  us  to 
be  ailent.  A  bill  wai  brought  into  the  Aasembly  '  to  regulate  bankera  and  bank- 
ing aaaodatlons.'  It  proposed  to  allow  any  company  of  persona,  not  ezoaeding 
ten  in  number,  to  transact  the  ordinary  buaineas  of  banking,  auch  aa  discounting 
notea,  lasuing  blUa,  etc.  The  bill  contained  certain  reatrictlooa  and  penaltiea 
not  necessary  to  detail.  On  the  queation  to  reject  the  bill,  00  voted  to  reject 
ADd  24  the  contrary.     Of  courae  the  tail  was  rejected." 
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law  as  aforesaid,  Bh&ll  hereafter  subscribe  or  beoHDe  a  member  or 
proprietor  as  aforesaid,  he  shall  forfeit  and  pay  for  every  sutdi  offense 
the  earn  of  $1,000,  to  be  recovered  by  an;  person  who  ahall  sue  for 
the  same,  in  an  acticm  of  debt,  (me-half  thereof  to  his  own  iise,  and 
the  other  half  to  the  use  of  the  people  of  this  State ;  and  all  notes  and 
securities  for  the  payment  of  money,  or  the  delirery  of  property, 
made  or  given  to  any  sncb  association,  institution  or  company,  not 
authorized  as  aforesaid,  shall  be  null  and  void :  Provided,  neverthe- 
less, that  nothing  herein  c(»itained  shall  be  held  in  any  way  to  extend 
to  the  association  in  the  city  of  Albany,  known  by  the  name  of  the 
Mercantile  Company,  nor  the  association  in  the  city  of  New  Tort 
known  by  tiie  name  of  the  Merchants'  Bank,  until  the  first  Tuesday 
in  May,  1805." 

And  it  was  farther  enacted,  "All  unincorporated  associati(»i8,  in- 
stitutions or  proprieties,  f<Mrmed  for  any  of  the  porposee  aforesaid, 
that  now  exist  in  this  State,  shall,  after  the  first  Tuesday  in  May, 
1805,  cease  to  issue  notes  and  to  loan  money  j  and  any  person  con- 
cerned or  interested  in  the  issuing  such  notes,  or  loaning  any  such 
money  aa  aforesaid,  after  the  first  Tuesday  of  May,  1805,  shall  for- 
feit and  pay,  for  every  such  offence,  the  sum  of  $1,000,  to  be  re- 
coveired  and  disposed  of  in  the  manner  prescribed  in  the  first  section 
of  this  act," '» 

At  this  time,  gold  and  silver  were  not  in  circulation,  and  bank 
paper  was,  generally  speaking,  the  medium  1^  whidi  business  affairs 
were  conducted ;  the  bonks,  therefore,  had  the  complete  right  to  emit 
the  money  of  the  people  The  total  bank  capital  actually  invested  at 
this  time,  exclusive  of  the  capital  of  the  Manhattan  Company,  did  not 
aggi^ate  $2,000,000.*<' 

Both  the  Merdiants'  Bank  and  the  Mercantile  Ctsnpany,  herein 
referred  to,  were  private  associations  formed  for  banking  purpoees. 

The  first  named  **  obtained  a  charter  in  1806,  and  swne  of  the  pro- 

)*lAinof  18M,  ei5. 

M  Hammond'!  Hict.,  ToL  I.,  331. 
*i  Bmtraet  from  ekarter  of  the  Men^tanit'  Bank  in  th«  oily  of  Hmo  York,  tnoor- 
porated  by  ehaptm-  43  of  tk«  lotot  of  180S. 

"Aitd  be  it  fvrtltm  aiacttd.  That  the  capital  itock  of  udd  oorporattoo,  «zoln- 
■h«  of  wliat  m*;  b«  mbicribed  on  tfa«  part  of  the  State,  iball  not  «xoMd 
«],2M),000,  and  tliat  a  ibare  In  the  laid  stock  ■ball  be  fifty  dolUnj  omA  fwtUr, 
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prietors  of  the  Mercantile  Company  succeeded,  in  1811,  in  procuring 
an  act  incorporating  tliemselves  and  associates  under  the  title  of  the 
Mechanics'  and  Fanners'  Bank  of  Albany. 

Under  this  restraining  statute  '^  all  unincorporated  associations, 
except  thoee  expressly  mentioned,  were  compelled  to  close. 

The  KESTKAnriNG  Act  of  1813. 

April  9,  1813,  the  legislature  enacted  a  law  that  it  should  be  in  the 
power  of  the  perscHi  administering  the  government  of  this  State,  or 
in  his  absence  from  the  city  of  New  York,  of  the  common  council 
thereof,  to  authorize  and  direct  the  removal  of  the  public  records  of 
the  said  citj  to  some  safe  place,  and  also,  in  case  of  danger  from  the 
enemy,  to  authorize  and  direct  the  temporary  removal  of  the  banks, 
insuranoe  companies  and  other  moneyed  institutions  from  the  said 
city  without  prejudice  to  their  c^rtered  rights  in  any  respect  what- 
ever, and  the  directors  of  the  said  banks,  insurance  companies  and 
other  moneyed  institutions  during  such  temporary  removal  were 
thereby  authorized  to  execute  the  powers  and  to  carry  on  the  business 
committed  to  them  by  law.     Ch.  87. 

The  first  portion  of  the  restraining  statute  of  1804  was  made  a 
part  of  the  restraining  act  of  1813.  The  first  section  enacted  that 
no  person  or  persons  whomsoever,  within  this  State,  should  give  or 
receive  in  payment  of  any  debt  or  demand  whatsoever,  or  in  any  way 
attempt  or  offer  to  circulate,  any  bank  bill  or  promissory  note  of  any 
banking  company  within  this  State  or  elsewhere,  for  the  payment  of 
money  which  should  be  for  less  than  the  nominal  value  of  one  dollar; 
and  that  any  person  offending  against  this  act,  either  as  giver,  re- 
ceiver or  circulator  of  such  bank  bill  or  promissory  note,  should  for- 
feit and  pay  the  nominal  amount  or  value  of  such  bank  bill  or  promis- 

That  this  State  shall  have  a  right  to  subscribe  mny  Dumber  of  shares  in  the  stock 
ol  the  said  corporation  not  exceeding  in  the  whole  three  thonsand,  at  any  time 
when  the  legiBlature  shall,  bj  law,  authoriEe  any  person  or  persons  for  that 
purpose,  and  in  consequence  of  the  interest  or  stock  which  this  Stat«  may  hold  in 
the  said  eorporatioD  the  Treasurer  of  this  State  shall  be  e»  officio  a  director  of 
the  said  company." 

»  At  common  law  the  right  of  banking  pertains  to  every  member  of  the  com- 
munity. It«  free  exercise  can  only  be  restricted  by  legislative  enactment,  but 
that  it  legally  can  be  thus  restricted  has  never  been  questioned.  Grant  on 
Banking,  1. 
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sory  note  90  given  or  received  or  attempted  or  offered  to  be  cdrcnUted ; 
the  some  to  be  reoorered  with  ooets  of  suit  in  sn;  oonrt  within  thia 
State  having  cognizance  therectf,  l^  acdcu  of  debt,  by  any  peraoo 
who  ahoald  sue  for  the  same,  to  bis  or  her  own  vae ;  provided,  that 
such  suit  or  action  be  broof^t  or  ocHnmeaioed  at  any  time  within 
thirty  days  after  the  offence  be  comnutted.     2  K.  L  ch.  71. 

This  last  act  was  passed  because,  while  a  pn^bition  was  pat  on 
the  fonnatitm  of  associations  for  banking  purposes,  individuahi  were 
free  to  estabUA  banks  and  issue  tnlls,  and  both  they  and  the  incor" 
porated  banks  had  overwhehoed  the  country  with  paper  money  for 
six,  twelve,  twenty-five,  fifty  and  seventy-five  cent  bills.  ••  T^e  re- 
striction in  this  law  in  reference  to  issuing  bills  of  the  nominal  value 
of  lew  than  one  dollar  was  abn^ted  in  1816  until  the  end  of  the 
Qcxt  session  of  the  legislature.    Oh.  32,  Laws  of  1816. 

The  fiibt  Bestraining  Act  was,  however,  modified  by  an  Explana- 
tory Act,  so  as  not  to  &pp\j  to  the  Manhattan  CfHupany,  as  follows: 

"  Whereag,  the  Chamber  of  Commerce  of  the  city  of  New  York 
have,  by  their  respectful  memorial  to  the  legislature,  expressed  appre- 
hensitoi  tliat  the  bill  passed  both  booses  of  the  legislature  at  the 
present  seesicm,  entitled  'An  act  to  restrain  anincorporated  banking 
associations,'  may  be  so  ctmstrued  as  to  subject  individuala  to  inoon- 
renient  restrictions  in  their  usual  commercial  bosiness  and  pursoiti; 
therefore,  for  the  removal  of  those  apprehensions, 

"  IX.  Be  it  enacted  and  declared,  That  nothing  in  the  said  lull  con- 
tained shall  be  deemed  or  oonstnied  to  prevent  any  person,  associa- 
tim  or  company  from  transacting  or  pursuing  any  bosineas  OCbet 
than  sofii  aa  compamee  or  banks,  incorporated  for  the  express  pur- 
pose of  banking,  usaally  do  or  transact,  nor  shall  anything  in  the 
uid  act  contained  be  deemed  or  construed  in  any  manner  or  way  to 
tffect  the  incorporation  in  the  city  of  New  York,  created  by  virtue 
of  an  act  aititled  'An  act  for  supplying  the  city  of  New  York  anKfc 
pure  and  wholesome  wator.'  "  ** 

The  legislature  enacted  a  law,  November  12,  1S16,  that  no  banking 
company  should  issue,  or  cause  to  be  issued,  any  bills  or  notes,  other 
than  for  the  payment  of  money;  and  that  the  sums  which  may  be 
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expressed  in  anj  bills  or  notes  whicli  any  banks  should  issue,  or  caoM 
to  be  issued,  which,  according  to  the  terms  thereof  are  receivable 
only  in  payment  of  debts  due  to  the  bank,  should  be  recoverable  by 
the  beaier  of  such  billa  or  notes,  in  like  manner  as  if  the  same  ccm- 
tained  an  express  promise  ior  the  payment  of  money.  Ch.  17,  Lawi 
of  1816. 

The  RESTBAinmo  Act  of  1818. 

The  third  Beetraining  Act  became  a  law  April  21,  1818.  It  pro- 
vided that  it  should  not  be  lawful  for  any  person,  or  association  of 
persons,  or  body  corporate,  from  and  after  the  ^isning  first  day  of 
August,  to  keep  any  ofi&ce  of  deposit  for  the  purpose  of  discounting 
promissory  notes,  or  for  carrying  on  any  kind  of  banking  business 
or  operations,  which  incorporated  banks  are  authorized  by  law  to 
carry  on,  or  issue  any  bills,  or  promissory  notes,  as  private  bankers, 
unlesa  thereunto  specially  authorized  by  law.  The  exceptions  were 
made  that  nothing  in  this  act  contained  ^ould  be  deoned  to  extend 
to  the  bank  in  New  York  owned  by  Jacob  Barker,  called  the  Ex- 
change Bank,  until  three  years  after  the  passing  of  this  act;  or  should 
be  deemed  or  oonstnied  to  abridge,  enlarge,  or  in  any  way  afiect  any 
rights  heretofore  granted  by  law  to  any  incorporated  oompany.  Ch. 
16,  Laws  of  1818. 

The  enormous  increase  in  the  amount  of  paper  money,  mudi  of 
which,  especially  that  issued  \^  private  perscms,  was  worthless,  led 
to  the  passage  of  this  act.  It  is  evident  the  legislature  did  not  care 
to  distinguidi  between  a  private  bank  which  carried  <m  a  legitimate 
business  based  oa  actual  capital  and  one  created  to  manufacture  paper 
credits,  but  seemed  to  hold  the  ojanion  that  the  issuing  of  bills  was  a 
necessary  incident  of  a  banking  business.'"    But  it  should  be  borne  in 

u  Flagg*!  ViBtorj  of  Butka,  13.  In  comiMtioii  nith  these  lUatraining  AaU, 
th«  followlog  portion  of  a  well-eon aidered  opinion  of  Satagi,  Ch.  J.,  deUvared  In 
Hny,  1824,  is  of  interest: 

"  Wb»t  {■  the  meaning  of  the  teimi '  bftnlcing  power* '  ia  next  to  be  aacertained. 
In  the  Maine  Bank  v.  Buttd,  9  Mau,  Rep.  S4,  Sbwaij,  Juatiee,  aays:  "That 
exprewion  (banking  principlea),  if  it  haa  an]'  peculiar  meaning,  is  an  anthority 
to  deduct  the  interest  at  the  commencement  of  loans,  or  to  make  loana  upon 
discounts,  instead  of  the  ordinarjr  forms  of  securi^  for  an  accruing  of  interest.' 
Again:  'The  principal  attrihutes  of  a  bank  are,  the  rl^t  to  ieaua  negotiable 
notes,  discount  notes,  and  receive  deposits.'     Per  Spkrokb,  J.,  IS  Johns.  3M,  8 
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mind  that  tiie  inoorporated  bflnks  were  as  obnoxioiiB  to  the  public 
oondenmation  for  tlie  state  of  things  which  existed  in  1818,  as  the 
private  ban^  This  is  dearlj  ahown  hy  the  meesage  of  Governor 
Clintcm,  an  extract  frwn  which  is  given  below." 

*»"  Dee.  243.  Prerjoiu  to  the  Bestnining  AcU,  tbere  wu  no  power  pmwMad 
by  ft  bulk,  not  kko  ftliow«d  to  indiTidiwIa  and  private  asaociatlooa.  They  could, 
in  eonuuon,  iMue  notes,  diBOOont  notes,  Jtnd  receive  depouta;  the  only  differena* 
w&B,  that  the  former  were  not  liable  beyond  their  corporate  body,  while  the  latter 
-were  aecoantable  in  their  pwioiu,  and  to  the  full  extent  of  their  private  estate*, 
Th«  first  Bestraiiiing  Act  was  paased  in  1B04.  It  had  for  its  object  the  guaran- 
teeing of  banks  a  numopoly  of  the  rights  and  privili^*  granted  to  them,  which 
bad  bees  eDcroaebed  upon,  or  ininnged  l^  private  association*.  This  was  re-en- 
acted in  the  Rerieed  Laws  of  1813;  and  in  1818,  the  l^tlature  tound  it  neo**- 
sai7  t4>  pua  the  act  of  April  21,  of  that  year  (Beu.  41,  ch.  29fl),  which  places 
individual*  npon  the  same  footing  with  private  associations,  with  the  same  view 
to  a  nuwopoly,  by  the  ineorporatad  banking  companies.  The  lint  of  these  act* 
prohibit*  tlie  formation  of  any  bank  oi  fund  unauthoriced  by  law,  '  for  the  pur- 
pose of  iuning  notes,  receiving  deposit*,  making  discount*,  or  transacting  any 
other  buslnees  which  incorporated  banks  may  or  do  transact,  hj  virtue  of  tbeir 
respective  acts  of  irtcorporatioD.'  The  second  prohibit*  any  person,  or  association 
of  persons,  or  body  corporate,  from  keeping  any  olBoe  of  deposit,  for  the  purpoae 
of  discounting  promisaor;  note*,  or  carrying  on  any  kind  of  hanking  business  cw 
operations  which  inci^porated  banks  are  authorized  by  law  to  carry  on;  or  to 
isBDe  any  bills  or  promissory  notes,  as  private  banksrs,  nsloM  thereto  spedal^ 
antborised  by  law.  Assuming,  therefore,  what  in  my  opinion  cannot  be  oontro. 
verted,  that  banking  power  consist  in  the  right  of  issuing  notes,  making  dis- 
count* and  receiving  deposits,  and  that  the  business  which  incorporated  banks 
may  do,  by  virtue  of  tbeir  acta  of  Incorporation,  is  prohibited  to  all  others, 
unless  specially  authorized  by  law,  it  follows,  conclusivsly,  that  both  the  old  and 
new  company  have  done  what  thiy  were  not  only  not  authorized  by  their  charier 
to  do,  but  what  was  absolutely  prohibited  by  the  Restraining  Act."  N.  Y.  Pire 
Ins.  Co.  v.  Ely  et  oL,  7  Cow.  710. 

M  "  The  evils  arising  from  the  disordered  state  of  our  currency  have  been  aggra- 
vated by  the  banking  operations  of  Individuals,  and  the  unauthorized  emissions  of 
small  not«s  by  corporations.  Tfa^  rsquire  the  immediate  and  correcting  inl«r- 
posttion  of  the  legislature.  I  also  submit  it  to  your  serious  consideration, 
whether  the  incorporation  of  banks,  in  places  where  they  are  not  required  by  th* 
ezigeneie*  of  CMnmcrce,  trade  or  manufactures,  ought  to  he  countenanced.  Such 
institatioDB,  having  but  few  deposits  of  money,  must  rely  for  their  profits  prln- 
eipally  upon  the  circulation  of  tbeir  notes,  and  they  are,  therefore,  tempted  to 
extend  it  beyond  their  faculties.  These  bills  are  diffused,  either  In  the  shapes  of 
loans,  or  by  appointing  confldeutinl  agent*  to  exchange  them  for  those  of  other 
establishments,  but  the  former  mode,  being  conducive  to  profit,  is  at  first  gen- 
erally adopted;  and  in  the  early  stages  of  their  operations,  discounts  are  litierBlly 
dispensed.  This  produces  an  apparent  activity  of  husinese,  and  the  indications 
of  prosperity,  but  it  is  all  fictitious  and  deceptive,  resembling  the  hectic  heat  o( 
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April  12,  1824,  it  was  enacted  that  no  person  or  persons  whomso- 
ever within  this  State  should,  after  the  ensuing  first  day  of  Maj, 
give  or  receive  in  payment  of  any  debt  or  demand  whatever,  or  in 
any  way  attempt  or  oflFer  to  circulate  any  bank  bill  or  bills,  or  promis- 
sory note  or  notes  of  any  banking  company  whatever,  made  payable 
or  purporting  to  be  made  payable  otherwise  than  in  lawful  money  of 
the  United  States.    Laws  of  1824,  p.  303. 

Bane  Chaktebs  Fkiob  to  1825. 

It  may  be  noted  that  none  of  the  bank  charters,  prior  to  1825,  con- 
tained any  specificati<m  of  banking  powers.  The  legislature,  from 
1791  to  1825,  relied  only  on  the  restrictive  clauses  inserted  in  e&iii 
charter.  Prior  to  the  beginning  of  the  nineteenth  century,  but  five 
banks  had  been  incorporated  by  this  State,  viz. :  The  Bank  of  North 
America,  1782;  the  Bank  of  New  ToA,  1791;  the  Bank  of  Albany, 
1792;  the  Bank  of  Columbia,  1793;  the  Manhattan  Company,  in 
1799 ;  the  Farmers'  Bank  was  chartered  in  1801,  and  the  New  York 
State  Bank  in  1803. 

These  several  bank  charters  were  baaed  upon  the  acts  incorporating 
the  Bank  of  England,  in  1694,  and  the  bank  of  the  United  States,  in 
1791 ;  and  as  neither  of  these  charters,  English  or  American,  defined 
or  specified  the  banking  powers  intended  thereby  to  be  granted,  it 

eoDBuming  diBease,  not  the  genial  wanntii  of  BubstaQtial  health.  A  rekCtiOB 
aoon  takes  place.  These  bills  are  in  turn  collected  by  rival  institutions,  or 
p«Med  to  the  banka  of  the  great  cities,  and  pajrnient  being  required,  the  onlj 
resource!  left  are  to  call  in  their  debts,  and  exact  partial  or  total  returns  of 
their  loans.  The  continual  etruf^le  between  conflicting  establishments  to  collect 
each  others'  notes  occasions  constant  apprehension.  The  sphere  of  their  opera- 
tions is  narrowed.  Every  new  bank  contracts  the  area  of  their  paper  circula- 
tion; and  after  subjecting  the  communities,  within  their  respective  spheres  of 
operation,  to  the  pernicious  vicissitudes  of  loans  —  at  one  period  profusely 
panted,  and  at  another  parBimoniouslj  withheld  —  the;  Snail;  settle  down  into 
a  state  of  torpid  inaction,  and  become  mere  conduits  of  accommodation  to  a  few 
individuals.  The  legislature  is  then  solicited  to  apply  a  remedy  by  the  incor- 
poration of  other  banks,  whereaM  every  new  one  of  this  description,  unless 
attended  by  peculiar  circumstances,  paTalyies  a  portion  of  capita],  and  augments 
the  general  distress,  the  banishment  of  metallic  money,  the  loss  of  commercial 
eonfldeuce,  the  exhibition  of  flctitious  capital,  the  increase  of  civil  prosecutiosu, 
the  multiplication  of  crimes,  the  injurious  enhancement  of  prices,  and  the  dan- 
gerous extension  of  credit,  are  among  the  mischiefs  which  flow  from  this  stata 
of  things." 
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became  necessary,  by  prtdiibitory  clauses,  to  Umit  the  powers  of  the 
corporations  so  created;  and  we  diacover  in  all  theee  public  enact- 
mentB,  extending  from  1694  to  1825,  nneqaivocal  declarations  by  the 
Eiigliah  Parliament,  by  Cc«igress,  and  by  sncceasire  l^slatures  of 
this  State,  that  trading  in  anything,  except  buUicm,  foreign  coins  and 
bills  of  exchange,  is  not  banking;  and  that  the  power  to  traffic  in 
Btoc^  or  merchandise  is  not  "  either  necessary  or  expedient  to  accom- 
plish the  porpoee  for  which  banks  are  instituted."  *' 

While  nothing  of  a  political  character  at  first  entered  into  the 
eetaUishment  of  banks,  that  feeling  soon  manifested  itself,  and  under 
the  circomstances  very  naturally  so.  In  1799,  Jciai  Adams  was 
President,  and  another  presidential  election  was  immioeot  The 
Bank  of  New  York  was  in  Federal  hands,  and  the  Republicans 
natorally  wanted  a  bank  of  their  own  to  oodtrol,  but  the  l^slature 
was  in  the  hands  of  the  Federals,  who  were  jealous  of  moneyed  insti* 
tutions,  and  the  proepect  of  a  Republican  Bank  seemed  dubious  at 
least 

It  was  then  Aaron  Burr's  fertile  brain  came  to  the  rescue.  New 
York  had  been  visited  by  the  yellow  fever,  and  it  was  believed  that 
this  malady  was  induced  by  the  lai^  of  wholesome  water  in  that  ci^. 
Here  was  the  opportunity.  It  was  proposed  to  incorporate  the 
"  Manhattan  Company,"  for  the  benevolent  purpose  of  supplying 
"Sew  York  with  pure  water;  $2,000,000  would  do  this;  and  as  these 
water-works  mij^t  not  absorb  the  entire  amount,  the  petitioners  asked 
for  a  provision  authorizing  this  institution  to  employ  its  surplus 
capital :  "  In  the  purchase  of  public  or  other  stock,  or  in  any  other 
m<Hieyed  transaction  or  operations,  not  iuoonsistent  with  the  consti- 
tution and  lavrs  of  this  state,  or  of  the  United  States."  And  as  the 
object  was  to  supply  a  want  that  would  always  exist,  it  was  not-unrea- 
scmable  that  the  grant  should  be  given  in  perpetuity.  This  oorpora- 
ti(Hi,  with  its  unassuming  title,  was  too  late  seen  to  be  a  banking 
institatitm,  with  a  charter  of  the  most  liberal  character.  The  charter 
(ch.  84)  passed,  the  Federals  discovered  their  political  mistake.  The 
bill  was  introduced  at  the  very  dose  of  the  session,  and  was  hastily 
pushed  throu^  the  Assembly  and  Senate.  In  the  latter  body  it  was 
reported  complete,  by  a  select  committee,  and  never  referred  to  the 

f  Tklnug*  t>.  Pell,  7  N.  T.  34B;  Cbraland'!  Buklng  Imw.  xxi. 
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committee  of  the  whole.  The  Council  of  Bevision  then  existed  "  to 
revise  all  billa  about  to  be  passed  into  laws  by  the  legislature."  Hie 
attention  of  this  bodj  was  called  by  the  Chief  Justice,  to  whom  the 
bill  was  referred,  to  the  clause  under  which  the  banking  poweiB  ex- 
isted. 

He  objected  to  this  clause,  because  he  was  appreh^isiTe  that  the 
capital  would  be  employed  in  trade,  etc  The  minutes  of  the  Council 
indicate  that  there  was  not  the  slightest  thought  that  the  bill  created 
banking  powers.^* 

The  incorporation  of  the  New  York  State  Bank,  at  Albany,  in 
1803,  of  the  Merdiants'  Bank  in  New  York,  1805,  and  of  the  Bank 
of  America,  in  1812,  were  the  cause  of  bitter  partisan  contests  and 
intrigues,  and  corrupt  means  were  used  to  procure  each  of  these 
charters. 

There  was  a  provision  in  many  of  these  early  charters  that  on  pay- 
ment of  some  twelve  to  fifty  per  centum  of  the  capital  in  specie  the 
bank  might  begin  business.  A  natural  result  was  that  irresponaible 
individuals  borrowed  the  necessary  small  cash  capital  for  a  abort  time, 
and  then  returned  the  specie,  it»  place  being  filled  by  cash  obtained 
from  discounting  their  own  notes  by  the  new  bank  and  substituting 
them  for  the  specie.    Such  notes  were,  in  those  days,  termed  "  stoc^ 

**  The  ManliattAii  Companj  ba«  Kcted  in  th«  capkcitjr  of  general  transfer  agent 
of  the  State  of  New  York  for  all  the  atock  iesued  for  canal  purpoaea  from  the 
year  1818  to  the  preaent  time.  From  that  year  to  the  year  1S3B  the  oertiflcatea 
of  Btate  stock  were  signed  by  the  cashier  of  the  Manhattan  Company  aliwe; 
ilnce  1839,  these  certificates  have  been  signed  1^  the  Comptroller  of  the  8tat« 
and  countersigned  by  the  cashier  of  the  bank.  The  Manhattan  Company  has 
issued,  transferred  and  paid  the  public  stocks,  and  the  State  has  held,  from  the 
year  1610,  one  thousand  shares,  the  nominal  or  par  value  of  ^0  a  share,  of  the 
stock  of  this  bank,  for  the  account  of  the  common  school  fund.  Many  persona 
are  living  in  the  metropolis  who  can  remember  the  large  water  wheel  which  was 
located  on  Reade,  between  Center  and  Elm  streets.  This  corporation  as  a  water 
company  was  a  beneficent  institution.  Its  resources  now  aggregate  over  seventy' 
four  million  dollars.  The  following  is  a  list  of  the  incorporated  banks  of  the 
State,  the  circulation  of  which  is  not  secured,  and  which  have  not  advertised  for 
the  final  redemption  of  the  same:  Chemung  Canal  Bank,  Delaware  and  Hudson 
Canal  Company,  Livingston  County  Bank,  Manhattan  Company,  Onondaga 
Counfy  Bank.  Their  charters,  excepting  that  of  the  Manhattan  Company,  have 
ocpired.  Report  of  Superintendent  of  Banking  Dep't,  190S.  Bamraond's  Hist, 
Vol.  I.,  229,  309,  32Sj  I  Burr,  413;  People  t>.  Manhattan  Co.,  9  Wend.  3M; 
N.  T.  L*w*  <Web.  ed.>,  370,  |  8. 
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notes."  Febrmuy  24,  1823,  the  legislature  incorporated  the  "  New 
YoA  Chemical  Manufacturing  Ccoapanj  "  for  the  purpose  of  nunu- 
factoring  "drugs  and  medicines,  paints  and  dyert'  artidee,"  bat 
specifically  provided  that  this  corporatioo  should  not  engage  "  in  any 
banking  business  or  transaction  whatsoever."  Ch.  96.  "Die  follow- 
ing year  the  act  of  incorporation  was  amended  (L.  1824,  ch.  148) 
1^  repealing  the  section  (XI.)  prohibiting  the  business  of  banking 
presiding  for  the  appcHntment  of  ccnnmissitmers  to  receive  sabecrip- 
tiflns  to  the  capital  stodc  of  the  company  to  the  amount  of  five  hun- 
dred thousand  dollars  and  enacting  the  following  very  remarkable 
provision :  "  The  said  corporati(»i  shall  have  the  power  to  employ 
die  whole  thereof,  exciting  the  snm  of  one  hundred  thousand  dol- 
lars in  banking  (^rations  in  the  city  of  New  York,  and  to  issue 
bills,  notes,  or  other  obligaticais  under  the  seal  of  the  said  corporation, 
or  without  their  corporate  seal,  as  other  banks  in  this  State  are  au- 
thorized to  do,  and  in  such  manner  as  the  said  etn^ration  shall 
direo^  and  to  make  sll  proper  rules  and  regulationa  and  to  appoint 
all  proper  oBoen,  clerk^  and  agents  for  carrying  on  the  same."  *" 

*•  Under  this  eluuter  *  ehamickl  manufkctofy  wfta  ata.rted  ftt  Thirtieth  rtreet 
«ad  Tenth  »eiiue,  ftnd  a  b«iik  In  th«  jtmt  1824  at  21S  Bnwdway,  where  the 
Fwk  Natjonal  Bank  now  atand*.  The  oajrital  waa  $500,000.  At  the  ezpiratioa 
of  tbia  first  charter  in  ISM,  it  waa  rwrganiied  with  the  title  of  th«  "  ChemieU 
Bank,"  baving  a  capitkl  of  9300,000,  under  the  tree  banking  act  ol  1838,  with  a 
new  hoard  of  direetora  and  execotive  officer^  and  waa  an  entire);  new  institution, 

niia  h«uik  alwmya  redeemed  its  State  bank  note*  in  gold,  if  the  holder  ao 
leqnested.  In  Deeemtwr,  18fi9,  taeh  not«i  outstanding  aggregated  9307,349. 
It  ttow  ha«  as  a  liability  luch  notes  to  the  unount  of  (10,838.  The  aame  were 
ianied  prerioui  to  1863.  April  30,  I8S1,  two  ebaree  of  the  itock  of  tbie  bank 
(the  capital  stock  being  at  that  time  1300,000)  aold  at  public  auction  for 
•4,78s  a  ahare.  One  ihare  of  the  stock  sold  July  (1006)  for  fSZO.  Tiftr 
aharea  were  sold  the  following  month  for  $431  a  share.  Ko  dividends  were  paid 
until  1849,  at  whieh  time  the  surplus  was  over  9200,000.  It  then  began  paying 
aonnal  dividends  of  12  per  cent,  and  continued  up  to  18G1  when  tt  paid  18  per 
cent,  annually  tip  to  1864;  then  £4  per  cent,  until  1863,  36  per  cent,  until  1868, 
and  60  per  cent,  until  1872,  at  which  time  it  paid  IS  per  cent,  bimonthly  with 
an  additional  dividend  of  10  per  cent,  during  the  year,  or  100  per  cent,  yearly, 
and  continued  to  do  so  until  1888.  From  that  time  to  January,  1S07,  when  the 
ei^ital  atnek  was  readjusted  and  Inereaaed  from  9300,000  to  93,000,000,  dividenda 
at  tlw  r«te  of  160  per  cent,  per  annum  were  p*ld.  . 

It  now  pays  dividends  at  the  rate  of  IB  per  cent,  yearly  on  93,000,000  of 
capital  stock.  Ita  grosa  deposits  are  now  [September,  1006)  938,000,000,  and 
ita  capita],  rarplus  and  undivided  profits  98,068^60.63. 
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April  12,  1824,  it  was  enacted  that  no  person  or  persons  whomso- 
ever, wittia  tbis  State,  should,  after  the  enfiuiog  first  da;  of  May, 
^ve  or  receive  in  payment  of  any  debt  or  demand  whatsoever,  or  in 
any  way  attempt  or  offer  to  circulate,  any  bank  bill  or  Inlls,  or  pr(»D- 
iseory  note  or  notes,  of  any  banking  company  whatsoever,  made  pay- 
able, or  purporting  te  be  payable  otherwise  than  in  lawful  money  of 
the  United  States.  Ch.  303,  Laws  of  1824.  At  the  close  of  the  first 
quarter  of  the  nineteenth  century,  the  State  of  New  York  had  forty- 
two  banking  institutions  with  the  privileges  of  $28,900,000  capital. 

FlBHT    LeOISLATIVB    SPECIFICATION    OP    BaITSXRO   P0WBB8. 

In  1826,  the  l^slature  passed  a  stringent  law  to  prevent  fraudu- 
lent bankruptcies.  It  granted  but  two  of  the  numerous  applications 
for  bank  charters  —  the  Commercial  Bank,  of  Albany,  and  the 
Thxtcheaa  County  Bank,  of  Fou^ikeepsie.  The  act  (c^.  cxvii.)  incor- 
porating the  first  named  is  remaj^able  in  that  it  contains  a  specifica- 
tion of  banking  powers  as  follows :  "  The  President,  Directors  and 
Company  of  the  Commercial  Bank  of  Albany  .  .  .  shall  have  and 
possess  all  incidental  and  necessaiy  powers  to  cany  on  the  business 
of  banking,  by  discounting  bills,  notes  and  other  evidences  of  debt;  hy 
receiving  deposits,  by  buying  gold  and  silver,  bullion  and  foreign 
coins,  by  buying  and  selliug  bills  of  exchange  and  by  issuing  bills, 
notes  and  other  evidences  of  debt;  but  the  said  company  shall  have 
and  possess  no  other  powers  whatever,  except  snch  as  are  expressly 
granted  hy  this  act;  .  .  .  and  the  said  company  shall  not,  directly 
or  indirectly,  through  any  trustee  or  otherwise,  receive  any  transfer, 
pledge  or  hypothecation  of  any  stock  of  the  said  ccunpany,  or  of  any 
other  incorporated  company,  and  eveiy  audi  transfer,  pledge  or  hy- 
pothecation shall  be  utterly  void ;  and  provided  further  that  the  said 
bank  shall  be  established  in  the  city  of  Albany,  and  that  its  operation 
of  discount  and  deposit  shall  be  carried  on  in  said  ci^  of  Albany 
and  not  elsewhere."  The  Sessicm  Laws  of  1826,  1827  and  1828  ahow 
no  bank  charters  to  have  been  granted  during  either  of  those  years. 

CONSFIAAOY   TbIAU   OF   1826   AND   1827. 

During  the  summer  and  fall  of  1826  and  early  in  1827,  several 
vtizens  of  high  r^utaU<m  in  the  (sty  of  New  York  were  indicted  and 
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tried  for  an  alleged  cooBpiney  to  defraud  the  Morris  Canal  and 
Banking  C(»npany,  the  Fulton  Bank,  the  Tradeamen's  Bank,  the 
Hercantile  Insurance  C<Hnpan;,  the  Merchants'  Fire  Insurance  Com- 
pany, and  other  moneyed  institutions. 

Several  of  the  officers  and  directors,  or  managing  agents  of  the 
"  Life  and  Fire  Insurance  CcMupany,"  the  "  Sun  Fire  Insurance 
Comjuny,"  the  "  United  States  Lombard  Association,"  and  the 
"  Madism  Fire  Insurance  Company,"  were  implicated  in  these  crim- 
inal proeecutions,  which  were  widely  and  generally  known  and  desig- 
nated at  the  time  as  the  "  conspiracy  trials."  Briefly,  the  Life  aod 
Fire  Insurance  Company  was  charged  with  using  the  express  powers 
given  it  for  insurance  purposes,  to  carry  on  a  banking  business.  It 
caused  its  bonds  to  be  engraved  like  bank-ootes,  and,  so  issued,  were 
placed  like  bo  much  paper  current^  in  circulation."^ 

llw  United  States  Lombard  Association  issued  similar  bank-notes. 
"  In  this  connection,"  said  Chancellor  Walwobth,  "  it  was  an 
attempt  <hi  the  part  of  those  who  had  the  control  of  the  affairs  of  this 
eompAnj,  to  cany  on  banking  business  instead  of  the  business  for 
whic^  they  professedly  obtained  their  charter.  .  .  .  There  was  8u£B- 
cient  on  the  face  of  these  bonds  to  show  that  they  were  intended  as  a 
cireulating  medium,  and  were  not  given  by  the  company  to  the  payees 
thereof  for  an  actual  indebtedness,  in  the  course  of  the  legitimate 
bnsinesa  of  the  company.  At  least,  there  was  sufficient  to  put  those 
who  received  them  upon  inquiry  as  to  the  fact  whether  they  were 
really  given  for  any  parpoee  within  the  authority  of  the  corporation, 
and  not  in  violaticm  of  the  laws  of  the  State."  *' 

The  conspiracy  trials  were  still  in  progress,  the  excntement  pro- 
duced by  them  still  continued,  when  the  legislature  met  in  Januaiy, 
1827,  and  Governor  Clinton,  in  his  annual  message,  stated  that  the 
then  existing  commercial  convulsions  should  inculcate  the  necessity 
of  avoiding  a  recurrence  of  such  calamities,  by  avoiding  the  causes 
which  produced  them ;  that  the  calamitous  derangements  in  England 
had  been  ascribed  to  a  transition  state  from  war  to  peace,  and  to 
excess  of  production ;  but  the  better  c^initm  then  was  that  they  were 
chiefly  impntable  to  excessive  emissions  of  paper  money  in  the  shape 

M4  Faift^  8M;  S  id.  470. 
n  ft  Paige,  470. 
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of  bonk-Dotee ;  and  as  similar  disasters  were  experienced  almost  coa- 
temporaneously  in  this  country,  that  they  might  be  traoed  to  similar 
cauees;  that  a  bank  might  issue  notes  to  three  times  the  amount  of 
its  capital  paid  in ;  that  this  was  intended  as  a  wholeswne  restrictiiMi, 
but  was  in  fact  a  most  pernicious  authorization  and  oould  never  be 
justified  by  any  condition  of  affairs;  that  the  autliority  to  tareat© 
money  vould  invariably  be  abased ;  that  the  power  of  making  money 
was  a  dangerous  faculty,  and  its  liability  to  perversion  was  in  pro- 
portion to  its  extension ;  that  bonking  privileges  deposited  in  unskil- 
ful hands  might  be  abused  without  design  —  but  when  granted  to 
fraudulent  men,  who  preferred  wealth  to  character,  there  would  be 
no  bounds  to  the  evils  that  would  follow.  The  Governor  further  de- 
clared that  experience  had  proved  that  applications  for  banking  privi- 
l^es  were  made  for  personal  benefit^  and  not  iot  tiie  public  acoc«nmi>- 
dation.  In  oonduaion,  he  recommended  great  caution  in  making 
such  grants  in  future ;  and  stated  iJiat  "  some  general  restrictiona 
were  indispensably  necessary  for  limiting  the  issue  of  bank  paper> 
for  regaining  the  poeseesion  of  a  certain  quantity  of  metallic  money, 
and  adequate  security  for  the  redemption  of  bank-notes  —  for  com- 
pelling the  attendance  and  increasing  the  responsibility  of  direct- 
ors —  for  detecting  misstatements  in  the  periodical  renditions  of  the 
condition  of  banking  institutions,  and  for  prohibiting  the  circulatioii 
of  bank-notes  below  a  certain  sum."  '^ 

SxATDxa  Eeoitlations  of  1827. 

In  September,  IS27,  the  Board  of  Revisers,  appointed  to  revise  the 
statutes  of  the  State,  consisting  of  John  Duer,  John  O.  Spencer,  and 
Benjamin  F.  Butler,  reported  to  the  legislature  General  Statute 
R^ulations  to  prevent  the  abuses  of  moneyed  corporations.  These 
were  enacted  in  December,  1827,  and  took  effect  January  1,  1828." 

The  early  bank  charters,  containing  no  reservation  of  power  to  the 
legislature  to  alter  or  repeal  them,  were  regarded  as  perpetual  com- 
pacts ;  it  was,  therefore,  held  to  be  a  very  questionable  exercise  of 
legislative  power  to  make  legislation,  and  so  subject  the  then  existing 
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corporations  to  the  new  and  eerere  r^ulations.  These  exceedingly 
objectionable  portions  o£  tliiB  law  are  as  follows  : 

"  §  11.  Every  director  gailty  of  euch  violations  (».  e.,  the  vioUticHi 
of  any  provision  of  the  '  re^^ulations ')  whether  a  lose  shall  or  shall 
not  resalt,  shall  be  deemed  guilty  of  a  miBdemeooor,  punishable  by 
fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court  by  which 
he  shall  be  tried. 

"§  12.  Every  director  shall  be  deemed  to  poesesB  sach  a  knowledge 
of  the  a£FaIrs  of  his  corporation  as  to  enable  him  to  determine  whether 
any  act,  proceeding  or  caniBBi(»i  of  its  diieotors  is  a  violation  of  the 
forgoing  provisions  of  this  artide;  and  every  directed  who  shall  be 
present  at  a  meeting  of  the  directore,  where  such  a  violatitm  shall 
happen,  aball  be  deemed  to  have  concurred  therein  unless  he  shall, 
at  the  time,  cause,  or  in  writing  require,  hia  dissent  therefrom  to  be 
entered  at  large  in  the  minutes  of  the  directors. 

"  §  13.  Every  director  not  present  at  a  meeting  where  such  a  vio- 
lation shall  happen  shall,  nevertheless,  be  deemed  to  have  concurred 
therein,  if  the  facts  constituting  such  a  violation  appear  on  the  bo(^ 
of  the  company,  and  he  remain  a  director  of  the  same  company  for 
six  months  thereafter,  and  do  not,  within  that  time,  cause,  or  in 
writing  require,  bis  dissent  from  such  ill^al  proceeding  to  be  entered 
at  large  in  the  minutes  of  the  directors. 

"  §  14.  Every  inaolveuf^  of  a  moneyed  corporation  shall  be 
deemed  fraudulent,  unless  its  affairs  shall  appear,  upon  inveetigation, 
to  have  been  fairly  and  l^ally  administered,  and  generally  with  the 
same  care  and  diligence  that  agents,  receiving  a  compensation  for 
their  services,  are  bound  \yy  law  to  obeerve ;  and  it  shall  be  incumbent 
(HI  the  directors  and  stockholders  of  every  such  insolvent  corporation 
to  repel,  by  proof,  the  presumption  of  fraud. 

"  §  15.  In  every  case  of  a  fraudulent  insolvency,  the  directors  of 
the  insolvent  company,  Ity  whose  acts  or  omissions  the  in6olven<y  was, 
wholly  or  in  part,  occasioned,  and  whether  then  in  office  or  not,  shall 
ead  be  liable  to  the  sto<^olders  and  creditors  of  the  company  ior  his 
proportional  share  of  their  respective  loesee;  the  proportion  to  be 
ascertained  by  dividing  the  whole  loss  among  the  whole  number  of 
directors  liable  for  its  reimbursement;  but  this  section  shall  not  be 
etnstrued  to  diminish  the  liability  of  directors,  as  before  declared, 
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who  shall  have  violated  or  have  been  concerned  in  violating  the  pro- 
visiona  of  this  article. 

"  §  16.  If  the  moneys  remaining  due  to  the  creditors  of  a  corpora- 
tion whose  insolvency  shall  be  adjudged  fraudulent,  after  the  distribu- 
tion of  ita  effects,  shall  not  be  oollected,  in  whole  or  in  part,  from 
the  directors  liable  for  their  reimbursement,  the  deficiency  ehall  be 
made  good  by  the  contribution  of  the  etockbolders  of  the  company ; 
the  whole  amount  of  the  deficiency  shall  he  assessed  on  the  whole 
number  of  shares  of  the  capital  stock,  and  the  sum  necessary  to  be 
paid  on  eadi  share  shall  be  then  ascertained,  and  each  stockholder 
shall  be  liable  for  the  sum  assessed  on  the  number  of  shares  held  by 
him,  not  exceeding  the  nominal  amount  of  such  shares  in  addition  to 
the  sums  paid,  or  which  he  may  be  liable  to  pay,  on  account  of  those 
shares. 

"  §  17.  If  the  amount  assessed  on  the  shares  of  any  stockholder, 
under  the  provisions  of  the  last  section,  shall  not  be  collected  from 
audi  stockholder,  by  reason  of  his  insolvency,  or  his  absence  from 
this  State,  the  sum  remaining  due  on  such  assessment  shall  be  recov- 
erable against  the  person  from  whcnn  the  delinquent  stockholder,  at 
any  time  within  six  months  previous  to  the  insolvency  of  the  com- 
pany, shall  have  received  a  transfer  of  the  shares,  or  any  portion  of 
the  shares,  then  held  by  him;  and  every  person  having  made  such 
transfer  shall  be  liable  in  the  same  manner,  and  for  the  same  propor- 
tion, that  he  would  have  been  liable  had  he  continued  to  hold  the 
shares  so  transferred. 

"  §  18.  The  term  '  stockholders,'  as  used  in  the  preceding  sections 
of  this  title,  from  the  fourteenth  section  inclusive,  shall  extend  to 
every  equitable  owner  of  stock  appearing  on  the  books  of  an  insolvent 
company  in  the  name  of  another  person,  and  to  every  person  who  shall 
have  advanced  the  instalments,  or  purchase-money,  of  any  shares  of 
stoc^  standing  in  the  name  of  any  of  his  children  under  the  age 
of  twenty-one  years ;  but  no  person  holding  stock  as  an  executor  or 
administrator,  or  as  a  guardian  or  trustee,  appointed  by  a  last  will  or 
t^ament,  or  by  a  court  of  competent  authority,  and  no  l^al  or  equi- 
table owner  of  stock  under  the  age  of  twenty-one  years  shall  be  indi- 
vidually responsible  on  account  of  the  shares  so  held." 

April  2,  1829,  the  legislature,  by  an  act  entitled  "An  act  to  <weat« 
a  fund  for  the  benefit  of  certain  m<Hieyed  corporations,  and  for  other 
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porposes,"  enacted,  that  tlie  above  sections,  fourteen,  fifteen,  sixteen, 
serenteen  and  eighteen,  "  m>  far  as  thej  provide  for  the  personal  lia- 
bility of  the  BtocUolders  of  any  insolvent  oorporatioo,  shall  not  apply 
to  any  corporation  Bobject  to  the  provisions  of  this  act;  but  the 
directors  of  every  corporation  subject  to  this  act  shall  be  liable  to 
the  stot^oldere  thereof  as  provided  in  the  said  eections."  Ch.  94, 
Laws  of  1839. 

March  8, 1830,  the  legislature,  by  an  act  entitled  "An  act  to  repeal 
certain  sections  of  title  second  of  the  eighteenth  chapter  of  the  first 
part  of  the  Revised  Statutes,"  repealed  sections  eleven,  twelve, 
thirteen,  fourteen,  fifteen,  sixteen,  seventeen  and  eighteen ;  but  such 
r^)esl  "  shall  not  be  construed  to  extend  to  or  affect  any  existing  cor- 
poration, or  any  officer  or  member  thereof."  Ch.  71,  Laws  of  1830. 
The  eight  years  from  1820  to  1828  were  characterized  mainly  by  the 
regular  and  healthful  transaction  of  business;  but,  in  the  undue 
expansion  of  the  currency,  and  consequent  pressure  upon  the  banks 
in  1825,  there  were  particular  indications  of  a  disposition  to  depart 
from  sound  principles  of  finance,  the  impnidraice  of  which  was,  per- 
haps, more  clearly  perceived  t^  the  financiers  and  statesmen  of  New 
York  than  by  those  of  any  other  State. 

"  Sasety  Fdhd  "  Stbtkm. 

In  the  State  of  New  ToA,  on  the  1st  day  of  January,  1829,  there 
were  forty  banks,  the  majority  of  whose  charters  were  about  to  expire, 
having  a  combined  capital  of  $15,000,000  actually  paid  in,  and  loana 
and  discoimts  a^regating  more  than  $30,000,000,  with  liabilities  of 
about  the  same  amount  The  question  of  renewing  the  churters 
greatly  agitated  the  State,  and  involved  problems  of  the  greatPat  im- 
portance. Fortunately,  during  the  crisis,  the  election  of  Martin  Van 
Buren,  as  Governor,  proved  opportune.  He  reviewed  tlie  situation 
impartially,  and  in  his  message  to  the  legislature  in  1829,  said :  "  To 
dispense  with  banks  altogether  is  an  idea  which  seems  to  have  no 
advocate;  and  to  make  ourselves  wholly  dependent  upon  those  ostab- 
lished  by  Federal  authority  deserves  none." 

In  considering  the  renewal  of  the  charters  of  solvent  institutionSj 
he  concluded  with  the  following  words:  "  The  pecuniary  convulsion 
that  must  result  from  a  compubory  closing  of  these  extensive  con- 
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cems  would  be  neither  slight  in  ite  degree  nor  transient  in  its  dnra- 
tion." 

He  strongly  ooudemoed  the  policy  "  of  requiring  the  payment  of  a 
large  bonus  to  the  State,  or  the  performance  of  some  specious  service 
as  the  price  of  bank  charters,"  on  the  assumption  that  the  legisla- 
ture would  decide  to  renew  "  the  charters  of  banks  whose  solvency 
and  present  capacity  to  discharge  all  their  duties  shall,  after  a  rigid 
and  impartial  scrutiny,  be  found  free  from  doubt." 

He  suggested  the  "  propriety  of  making  all  the  conditions  you 
prescribe  refer  exclusively  to  the  safety  and  stability  of  the  institn- 
tions,"  and  commended  a  plan  "  to  make  all  the  banks  responsible  for 
any  loss  that  the  public  may  sustain  by  the  failure  of  any  one  or 
more  of  them."  As  to  the  proposed  plan,  he  said,  "  Most  men  will, 
upon  the  first  impression,  view  it,  as  I  certainly  did,  as  presenting  a 
rigorous  condition,  but  it  is  confidently  believed  by  competent  judges, 
that  the  form  in  which  it  is  proposed  to  enforce  the  responsibility  — 
being  an  annual  and  adequate  appropriation  of  a  part  of  their  inoome 
towards  a  common  fund,  to  be  placed  under  the  control  of  the  State  — 
the  ample  supervision  over  the  constitutions  whidi  it  proposes  to 
place  under  the  direction  of  the  contributing  banka,  in  conjunction 
with  the  authority  of  the  State  —  the  consequent  high  character  and 
corresponding  circulation  it  would  give  to  our  paper  —  the  expulsion 
from  circulation  of  the  doubtful  paper  which  now  engrosses  it,  and 
the  substitution  in  its  place  of  that  issued  by  banks,  in  full  credit 
with  other  advantages,  would  make  the  conditions  such  as  would, 
upon  more  full  consideration,  be  deemed  advisable  by  all  concerned." 

On  the  resignation  of  Governor  Van  Buren,  March  12,  1829,  he 
was  appointed  Secretary  of  State,  and  proved  an  able  auxiliary  to 
President  Jackson  in  his  opposition  to  the  Bank  of  the  United  States. 

In  securing  such  a  currentry,  the  New  York  legislature  was  first 
to  move  forward  and  inaugurate  a  system  which  will  be  admitted  to 
have  been  a  step  in  the  right  direction. 

April  2,  1829,  the  so-called  "  Safety  Fund  Act "  became  a  law 
under  the  title  of  "An  act  to  create  a  fund  for  the  benefit  of  certain 
moneyed  corporations,  and  for  other  purposes."  By  section  1  of  this 
act  it  was  enacted  that  "  Every  moneyed  corporation  having  banking 
powers  hereafter  to  be  created  in  this  State,  or  whose  charter  shall  be 
renewed  or  extended,  shall  be  subject  to  the  proviaione  of  this  act." 
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E;  aeetion  52  of  the  General  Code  of  Statute  R^ulaticms,  amended 
hj  this  act,  it  was  declared  tliat  "  The  proviai<»B  of  this  title  shaU 
be  oonBtrned  to  apply  to  every  moneyed  corporation  created  "  after 
January  1,  1828,  "  nnleea  andi  corporation  shaU  be  ezpreflsly  ex* 
empted  from  the  proviaione  of  this  title  in  the  act  oreating,  renewing 
or  extending  such  corporations."    IRS.  599,  §  62. 

In  October,  1852,  the  Court  of  Appeals,  in  the  case  of  Talmage  v. 
Fell,  held :  "  That  every  association  organized  under  the  act  to 
aathorize  the  business  of  banking,  and  tbe  acts  amending  the  same, 
is  a  mtxieyed  corporation  within  the  meaning  of  the  statutes  of  this 
State  relating  to  mooted  corporations,  and  is  bound  and  affected  by 
those  statutes,  excepting  <Hily  so  far  as  sudi  statutes  are  inconsistent 
with  the  provisions  either  of  the  act  to  authorize  the  businees  of  bank- 
ing, or  of  the  acts  amending  the  same; "  and  also  held  "  that  sucb 
associations  are  banking  corporations,  and  poeeeee  only  authority  to 
carry  on  tiie  business  of  banking  in  the  manner,  and  with  the  powers, 
specified  in  the  said  act"  '*  The  "  Safe^  Fund  "  banks  had  among 
their  expreBsed  powers,  the  general,  unreetricted,  express  power  to 
oany  on  the  business  of  banking  "  by  issuing  bills,  notes  and  other 
evidences  of  debt ;  "  yet  these  banks  were  expressly  prc^ibited  by 
section  35  frmn  issuing  any  bill  or  note  payaUe  on  time,  or  with 
interest 

Experience  has  fully  demonstrated  that  the  provisions  of  the 
"  Safety  Fund  "  Law  of  1829,  which  prohibited  the  issue  of  post- 
dated notes  by  banks,  was  more  effective  as  a  preventive  of  bank 
insolvency,  and  in  establishing  a  sound  and  uniform  currency  for  the 
people  of  this  State,  than  all  the  restrictions  of  the  Laws  of  1827. 

It  will  be  seen  by  reference  to  the  session  laws  from  1829  to  1836 
inclusive,  that  under  the  "  Safety  Fund  "  system  bank  charters  were 
precisely  alike.  These  charters  gave  the  name  to  each  institution, 
fixed  the  place  of  business,  the  time  to  which  the  charter  was  ex- 
tended, and  the  amount  of  capital  of  each.  Each  bank  was  further 
required  by  the  "  Safety  Fund  Act "  to  pay  annually  to  the  State 
Treasurer  one-half  of  one  per  cent  oa  its  paid-up  capital  until  a  sum 
equal  to  three  percent,  of  such  capital,  excepting  the  amount  held 
by  the  State,  had  been  thus  contributed. 

M  7  N.  Y.  328,  347. 
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The  "  Bank  Fund  "  thus  constituted  was  to  be  invested  by  the 
Ccttnptroller,  and  used  by  the  Bank  CommissionerB  in  payment  of  ■ 
the  circulation  and  other  debts  of  insolvent  banks,  the  income  fit»n 
the  fund  to  be  applied  to  the  payment  of  Commiseioners'  salaries, 
and  the  balance  to  be  paid  to  the  solvent  banks  in  proportion  to  their 
contributions. 

If  the  liquidation  of  the  debte  of  insolv^it  corporations  reduced 
the  fund  below  the  required  three  per  cent,  each  bank  was  required 
to  renew  its  annual  ccmtribution  until  it  had  paid  die  requisite  three 
per  cent  of  its  capital  stodc. 

A  trial  of  the  new  system,  while  indicating  a  marked  improvement 
on  the  old  plan,  showed  the  "  Bank  Fund  to  be  wholly  inadequate 
as  an  indemnity  fund."  There  was  no  guaranty  afforded  the  public 
against  bank  insolvency  by  pn^ibiting  the  issue  of  bills  or  notes 
beyond  twice  the  capital,  or  loans  and  discounts  in  excess  of  twice  and 
one-half  the  capital  It  was  also  seen  that  the  publication  of  ar  bal- 
ance sheet  offered  in  many  instances  no  accurate  stetement  of  the 
actual  condition  of  a  bank,  even  when  the  directors  were  disposed  to 
be  honest,  because  bank  directors  seemed  always  inclined  to  ex- 
aggerate the  real  value  of  their  aaeefs ;  and  in  thiS'  manner  discounted 
notes,  which  were  often  placed  on  a  level  with  coin,  proved  absolutely 
worthless. 

Previous  over-trading  with  foreign  nations  caused  a  reaction  in 
1831,  which  severely  affected  New  York  city.  October  1,  1833,  pur- 
suant to  the  order  of  President  Jackson,  the  government  deposits 
were  removed  from  the  Bank  of  the  United  States,  which  was  fol- 
lowed by  a  rapid  decline  in  its  business.  The  discounts,  which  had 
previously  exceeded  $20,000,000,  were  greatly  reduced. 

In  1834,  when  there  was  an  unusual  supply  of  precious  metals,  and 
the  Republic  stood  creditor  in  account  with  the  commercial  world; 
when  there  was  an  abundance  of  produce  throughout  the  country; 
and  when  all  branches  of  natural  industry  were  unusually  prosper- 
ous —  an  unreasonable  demand  for  specie,  which  was  increased  l^ 
requiring  custom  duties  to  be  paid  in  gold,  produced  a  panic  which 
precipitated  a  severe  pressure  on  the  banks  of  this  State.  After  the 
lapse  of  two  years,  when  business  was  unusually  large  and  the  banks 
were  in  a  sound  and  healthy  condition,  a  reaction  set  in,  which  be- 
came universal,  and  in  May,  1837,  caused  the  suspension  of  specie 
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payment  in  New  Yoik  latj,  vthiA  was  parUj  due  to  exoeflsive  foreign 
trade.  Hie  reflC!ti(«L  commenced  in  Enrope,  saddenly  t^eddng 
American  credit.  Our  conntry  prodace  became  depressed  in  tlie 
foreign  market,  large  amomits  of  our  bills  were  returned,  creating  a 
demand  for  specie,  and  raising  it  to  a  pr^nium. 

Banks  being  only  commercial  agents,  it  is  evident  tliat  tlie  suspen- 
sion  of  specie  payments  was  the  inevitable  resolt  of  their  relationa 
to  oonmierce  and  not  the  result  of  d^ective  organizatioii. 

The  whole  amonnt  contributed  to  the  "  Safety  Fund  "  prior  10 
1848  was  but  a  trifle  more  than  seventy-five  per  bent  of  the  debts  of 
eleven  banks,  belonging  to  the  "  Safety  Fund  "  system,  which  failed, 
and  the  deficiency  was  made  good  by  the  issue  of  six  per  oent  stoaks, 
by  the  State ;  it  being  agreed  that  the  State  should  be  repaid  by  the 
QiBD  existing  tumlm 

The  banking  system  of  1829  lost  all  puUio  confidence;  the  "  Bank 
Fund"  became  bankrupt;  May  10,  1837,  alt  the  New  Yoi^  dtj 
banks  stopped  payment  in  specie,  and  the  1st  day  of  January,  1838, 
found  not  only  all  the  banks  of  this  State,  but  also  those  of  the  entire 
country,  in  a  state  of  suspension. 

May  16,  1837,  the  legislature  passed  an  act  "  suspending  for  a  lim- 
ited  time  certain  provisions  of  law,  and  for  other  purposes."  By  this 
act,  every-  provision  of  law  in  force,  requiring  or  authorizing  pro- 
ceedings against  any  bank  in  this  State,  with  a  view  to  forfeit  its 
charter,  waa:^'  suspended  for  one  year."    Ch.  450,  Laws  of  1837,*' 

At  the  banters'  convention  in  New  York  city,  on  April  11,  1838, 
when  ei^teeu  States  were  represented  by  one  hundred  and  forty- 
three  delegates,  it  was  resolved  "  That  it  be  recommended  to  all  the 
banks  of  the  several  States  to  resume  specie  payments  on  the  first 
Monday  of  January.  1839 ;  without  precluding  an  earlier  resumpti«l 
on  the  part  of  such  banks  as  may  find  it  necessary  or  deem  it  proper." 
Of  the  eighteen  States  represented,  fourteen  voted  in  favor  of  the 
resolution,  and  only  ifno  against  it, 

"  Such  &n  act,  at  the  present  time,  voald  be  unconatitutioiiB).  Art.  VIII., 
■ectien  5,  N.  Y.  Conft.  1894,  proridea,  "  the  legislature  shall  have  no  power  to 
pan  noy  law  Mnctionibg  in  any  manner,  directly  or  indirectly,  the  suspension  of 
specie  payinents  by  any  pMson,  association  or  corporation  issuing  bank-notes  of 
any  description. 
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Officb  of  Babk  Coumibbioitbbs. 
The  previously  mentioned  law  of  1829  directed  the  appointment 
of  three  Bank  CcmunisBionera,  whoee  du^  it  was  to  visit  the  banks 
of  the  State,  esamine  their  condition  at  least  once  in  every  four 
months,  and  report  annually  to  the  legislatare  the  result  of  their  in- 
vestigations.  The  Governor  and  Senate  appointed  one  of  the  Com- 
missionera ;  the  banks  located  in  die  first,  second  and  third  Senate 
districts  another;  and  those  in  the  fourth,  fifth,  sixth,  seventh  and 
eighth  the  other.  He  term  of  office  was  two  years.  The  State,  as 
repreaentiug  the  whole  people,  the  banks  of  a  certain  divisioo,  which 
included  the  city  banks,  and  the  banks  of  another  division,  whi(4i  in- 
cluded all  the  country  banks,  each  in  theory  presumed  to  have  antago- 
nistic  interests,  were  represented  in  this  commission.  In  1837  (ch. 
74),  a  statute  was  passed  authorizing  the  Governor  and  Senate  to  ap- 
point all  the  Commissioners.  The  appointment  of  a  fourth  Bank 
Commissioner  was  provided  for  by  an  act  passed  Hay  14,  1840,  and 
banks  organized  under  the  General  Banking  Law  were  placed  under 
the  supervision  of  the  Commissioners.  The  office  was  abolished 
April  18,  1843,  and  the  banks  directed  to  report  to  the  Comptroller. 

Generax  Baitkiito  Act. 

On  the  18th  of  April,  1838,  two  days  after  the  adjournment  of  the 
before-mentioned  bankers'  convention,  an  act  was  passed  by  the  l^ia- 
lature  of  this  State,  entitled  "An  act  to  authorize  the  business  of 
banking."    Ch.  260. 

We  are  now  brought  to  consider  some  of  the  distinctive  principles 
of  the  third  and  latest  system  of  banking,  introduced  by  the  General 
Banking  Act  of  1838.  We  have  seen  that  under  the  "  Safety  Fund  " 
system  of  1829,  banks  possessed,  among  other  powers,  that  of  issuing 
'*  bills,  notes  and  other  evidences  of  debt,"  payable  <m  demand  and 
without  interest  They  had  the  power  to  issue  currency  at  pleasure, 
limited  only  to  the  statutory  amount.  The  General  Banking;  Law  c^ 
18^'S  instantly  swept  diem  away.  It  wisely  separated  the  issuance 
of  currency  from  the  business  of  loans,  discounts  and  depoeita;  and 
placed  the  former  imder  the  exclusive  direction  of  a  State  officer, 
and  confined  all  issues  of  notes  to  him,  to  be  duly  registered  at  his 
department,  whoee  officaal  certificate  each  note  was  to  bear. 
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Here  is  a  vast  difference  in  the  methods  prescribed  bjr  the  different 
systems  for  secariog  bank  issues.  Bj  the  system  of  1829,  the  "  Bank 
Fond,"  which  was  only  an  annual  oc«itributi(»i  from  each  bank,  pro- 
portioned to  the  amount  of  its  paid-up  capital,  was  only  intended  for 
the  payment  of  debts,  exclusive  of  capital  stock,  of  insolvent  safety 
fond  banks-  The  Indemnity  Fund,  though  intended  for  the  liquida* 
tioa  of  all  the  deiAs  of  insolvent  banks,  ezdusive  of  capital  stock,  waa 
limited  to  a  stated  amonnt. 

CoirSTITDTIGKAIJTT    OF   THE    QsNBKAI.    BaITKINO    LaW. 

The  Qeneral  Banking  Iaw  of  1838  passed  by  a  majority  vote  only ; 
many  members  of  the  legislature  believing  the  measure  to  be  unoon- 
stitutionoL 

By  the  Constitution  of  the  State  of  New  York,  of  1821,  it  was 
ordained  as  follows: 

"  Section  IX.  The  assent  of  two-thirds  of  the  members,  elected  to 
eadi  brandi  of  the  l^;is]ature,  shall  be  requisite  to  every  bill  appro- 
priating the  public  moneys  or  proper^  for  local  or  private  parpoees ; 
or  creating,  continuing,  altering  or  renewing  any  body  politic  or  cor- 
porate." 

The  question  as  to  the  constitutionality  of  the  act  was  immediately 
brought  before  the  courts. 

In  October,  1839,  the  Supreme  Court  held,  that  associations 
formed  ouder  the  General  Banking  Law  are  corporations,  and  a  ma* 
jority  of  the  court  held  that  the  "Act  to  authorize  the  business  of 
bonking  "  was  a  valid  and  constitutional  law,  on  the  assumption  that 
it  received  the  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  l^islature,  and  that  it  would  be  presumed  to  have  been 
thus  passed,  imtil  the  fact  was  denied  by  plea ;  the  court  refused  to 
pass  on  this  question  on  a  demurrer  to  a  declaration  by  an  association 
in  a  suit  f<>r  the  recovery  of  a  debt" 

In  April,  1840,  the  Court  for  the  Correctitai  of  Errors  held,  (1) 
that  the  law  entitled  "An  act  to  authorize  the  business  of  banking," 
passed  Ajn-il  18,  1838,  was  valid  and  constitutionally  passed,  al- 
thon^  it  may  not  have  received  the  assent  of  two-thirds  of  the  mem- 
bers elected  to  each  branch  of  the  legislature;  and  held  (2)  that  the 


MTbamAa  v.  Daldn,  £2  Wend.  9. 
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associationa  organized  in  conformity  witli  the  provisi<ms  of  the  act 
entitled  "An  act  to  authorize  the  buBinees  of  banking,"  were  not 
bodies  politic  or  corporate  within  the  spirit  and  meaning  of  the  con- 
stitution, and  this  court  reversed  the  judgments  of  the  Supreme  Court 
in  these  cases.  *^ 

In  October,  1852,  the  Court  of  Appeals  held  that  every  association 
oiganized  under  the  General  Banking  law  was  a  moneyed  corpora- 
tion,  within  the  meaning  of  the  statutes  of  this  State  relating  to 
moneyed  corporations ;  and  was  boimd  and  affected  by  those  statutes, 
excepting  on]y  so  far  as  such  statutes  are  inuHisistent  with  the  pro- 
visions of  the  act  to  authorize  the  bosiness  of  banking  M  of  the  acts 
amending  the  same ;  it  was  further  held  that  such  associations  were 
banking  corporations,  and  only  possessed  authority  to  carry  on  tbe 
business  of  banking  in  the  manner  and  with  the  powers  ^tecified  in 
tbe  said  act" 

Pbomineht  Pbovibions  of  the  GifflBBAi,  Bakkiho  Act. 

Fnder  the  system  of  1838,  the  Superintendent  of  the  Banking  De- 
partment must  be  in  actual  possession  of  securities  which  shall  fully 
equal  the  whole  amount  of  circulating  notes  issued,  before  any  sudi 
notes  can  be  put  in  circulation ;  these  securities  to  be  held  in  pledge, 
exclusively  for  the  redemption  of  sacb  circulating  notes. 

"  Safety  Fund "  system  established  a  fund  by  a  tax  npon  the 
capital  regardless  of  the  amount  of  circulation  issued;  the  other  pro- 
vided a  fund  according  to  the  issues,  regardless  of  the  amount  of 
capital. 

By  the  restraining  statutes  heretofore  quoted  of  1804,  1813,  1818 
and  1830,  banking  had  become  a  monopoly ;  and  bank  charters,  which 
could  only  be  obtained  by  special  legislation,  were  often  r^;arded,  aa 
has  been  stated,  "  the  motive  and  the  means  of  corruption."  The 
General  Banking  Act  of  1838  completely  abolished  the  banking  mo- 
nopoly, by  authorizing  any  number  of  persons  to  form  organizations 
for  the  purpose  of  "establishing  offices  of  discount,  deposit  and  cir- 
culation," in  accordance  with  the  terms  prescribed  by  the  General 

*f  Warner  v.  Been  uid  BoUiid«r  e.  Btevens,  23  Wend.  103,  100. 
MTalnuige  v.  Pell,  7  H.  T.  328;  Bank  Comm'r*  r.  St.  Imwmow,  Id.  513. 
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Eanking  Act,  and  subject  to  all  general  enaotments  applicable  to 
mimeyed  corporaticua. 

Tbe  act  of  1838,  smimg  otber  things,  provided  that  bank  bills, 
wholly  secured  hy  State  stocks,  should  bear  ibe  stamp  "  Secured  bj 
pledge  of  public  sbx^;  "  and  that  bank  bills  partly  secured  by  State 
stoAs,  and  partly  by  bonds  and  mortgagee,  should  bear  the  stamp 
"  Secured  by  pledge  of  public  stoc^  and  real  estate." 

But  there  was  nothing  in  the  act  that  required  individual  bankers 
or  associationB  to  deposit  any  particular  amount  of  securities  before 
they  ccHnmenced  banking.  The  country  was  then  flooded  with  tito(^s 
fnxn  almost  every  State,  and  the  consequence  was  that  numerous 
banks  sprung  into  existence  under  this  law. 

Bepudiation  soon  followed.  Many  States  that  did  not  repudiate 
failed  to  meet  their  obligatiims,  ccnfidence  was  impaired,  (vedit  was 
shaken,  end  stocks  generally  depreciated  in  the  market  The  result 
was  that  many  banks  failed,  and  the  legislature  partially  retrieved  its 
error  May  14,  1840  (ch.  363),  by  excluding  all  BtO(^  except  those 
issned  by  this  State,  and  required  those  to  be  made  equal  to  a  five  per 
cent  stock. 

llie  sale  of  the  securities  of  twenty-six  insolvent  banks,  bearing  a 
D<Hninal  or  par  value  of  $1,530,697,  which  were  pledged  for  the 
redonption  of  a  circulation,  amounting  to  $1,197,559,  showed  a  loss 
of  $600,000.  The  stocks  of  the  State  of  New  Yoik  showed  a  loss  of 
more  than  eleven  per  cent,  while  the  stocks  of  other  States  showed  a 
lose  of  over  for^-five  per  cent  of  their  nominal  value.  The  bill- 
holders  thereby  sustained  a  loss  of  $300,000. 

Irdividcai.  Barkbbb. 
May  6,  1844,  a  statute  was  enacted  (cb.  281),  section  2  of  which 
provided  that  every  individual  banker  then  doing  business  under  the 
General  Banking  Law  should  state  in  his  quarterly  reports  whether 
any  person  or  persons,  and  who  are  interested  with  him,  directly  or 
indirectly,  in  the  decnritiee  deposited  with  the  Comptroller  for  the 
circulating  notes  obtiiined  for  such  individual  banker,  or  in  tlie  busi- 
ness of  circulating  said  notes,  or  the  benefits  or  advantages  thereof; 
and  if  it  should  appear  from  such  report  that  any  other  person  is  so 
interested  with  said  banker,  and  in  case  two  successive  reports  of  said 
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banker  should  contain  such  statement,  or  if  he  omit  twice  in  8U0- 
cession  to  make  auch  quarterly  reports,  such  banker  should  forfeit 
tl,000  for  every  (Hnission  to  make  such  statement,  or  to  file  such 
reports  as  aforesaid,  to  be  sued  for  and  reoorered  by  the  Attorney- 
General  in  the  name  of  and  for  the  benefit  of  the  people  of  this  State. 

This  law  was  defective  in  that  it  only  applied  to  individual  bank- 
ers then  engaged  in  business  under  the  Qeneral  Banking  Law.  This 
defect  was  amended  April  15,  1854  (eh.  242),  when  a  law  was  passed 
providing  that  the  law  above  quoted  be  made  applicable  to  all  in- 
dividual bankers  who  may  hereafter  do  business  under  the  Gmeral 
Banking  Law.  Section  6  of  this  act  provided  that  when  it  should 
appear  by  the  return  of  any  individual  banker,  or  by  the  report  of  any 
person  designated  by  the  Superintendent  of  the  Banking  Department, 
that  any  person  is  interested  with  such  individual  banker,  directly  or 
indirectly,  in  the  securities  deposited  by  him  for  the  purpose  of 
obtaining  circulating  notes,  or  in  the  business  of  circulating  sudi 
notes,  or  in  the  benefits  and  advantages  thereof,  the  said  Superin- 
tendent should  withhold  all  interest  and  dividends  on  the  securities 
deposited  with  him  by  such  banker,  and  all  circulating  notes  from 
him,  until  such  banker  should  have  filed  in  the  Banking  Department 
a  certificate  signed  by  every  person  so  returned  or  reported  as  in- 
terested as  aforesaid;  and  duly  acknowledged  by  him,  stating  that  such 
person  is  interested  with  such  individual  banker  in  the  circulating 
notes  obtained,  or  to  be  obtained,  by  him,  and  in  the  benefits  and  ad- 
vantages of  circulating  the  same,  which  certificate  shall  be  evidence 
that  the  person  so  signing  and  acknowledging  tlie  same  is  a  general 
partner  with  the  said  original  banker  in  the  business  of  banking,  and 
as  such  is  liable  with  him  individually  for  all  the  debts  and  obliga- 
tions created  or  made  by  him  in  the  said  business. 

By  section  8  of  the  same  act  is  was  enacted  that  the  "  circulating 
notes  delivered  to  individual  bankers  shall  express  only  the  individual 
liability  of  the  banker  issuing  them,  and  shall  be  signed  by  him  only, 
and  not  by  any  attorney  or  agent." 

Section  9  of  the  same  statute  made  it  unlawful  for  any  individual 
banker  having  circulating  notes  obtained  under  the  Cteneral  Bank- 
ing Laws  to  sell  or  transfer  the  business  of  banking,  upon  the  securi- 
tiea  deposited  by  him  to  any  person ;  and  until  such  business  shall  bo 
closed  by  the  return  of  the  circulating  notes  issued,  and  the  delivery 
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of  Uie  securitiee  deposited,  the  same  should  be  oondncted  only  in  the 
name  of  the  individual  banker  bj  whom  the  said  securities  were  de- 
positee, and  he  was  made  individually  liable  for  the  payment  of  all 
circulating  notee  delivered  to  him." 

RBSPonnBiuTT  of  Stockboij>eb8. 

The  Conrendcoi  of  1846  inserted  a  dause  in  the  new  constitution 
rendering  stockholderB  of  bonks  issuing  circulating  notes  "  individ- 
ually resptmsible  to  the  amount  of  their  respective  share  or  shares  of 
stock  in  any  su<di  corporation  or  assooiaticHi,  for  all  debts  and  liabili- 
ties of  every  kind,  contracted  after  January  1,  1850."  (Const  Be- 
vised  1846,  art  VIIL,  §  7.)"  The  legislature  was  directed  to  "  pro- 
vide by  law  for  the  r^stry  of  all  bills  or  notes  issued  or  put  in  circu- 
lation As  money ; "  and  to  "  require  ample  security  for  the  redemp- 
tion of  the  same  in  specie."  It  was  also  provided  that  "  In  case  of  the 
insolvency  of  any  bank  or  banking  association,  the  bill-holders  thereof 
shall  be  entitled  to  preference  in  payment  over  all  other  creditors  of 
SQch  bank  or  association;  "  (Art  VIIL,  §  8)  and  that  "  the  l^ela- 
tnre  shall  have  no  power  to  pass  any  act  granting  any  special  charter 
for  banking  purposes ;  but  corporations  or  associations  may  be  formed 
for  such  purposes  under  general  laws."    (Art  VIII.,  §  4.) 

The  first  section  of  chapter  226  of  the  Laws  of  1849  provided  that 
stot^olders  of  "  any  corporation  or  joint-stodc  association  for  bank- 
ing purposes,,  issuing  bank-notes  or  any  kind  of  paper  credits  to  circu- 
late as  money,  after  the  first  day  of  January,  1860,"  should  be  indi- 
vidually responsible  equaJly  and  ratably  to  the  ^tent  of  their  shares 
of  stock,  for  any  liability  contracted  by  such  corporation  or  associa- 
tion after  January  1,  1850.  The  subsequent  sections  of  the  act  con- 
sist, mainly,  of  provisions  for  enforcing  this  responsibility. 

It  was  subsequently  decided  that  •when  the  bank  actually  issued 
bank-notes,  this  provision  required  in  addition  to  tihe  loss  of  the 

•*The  prorisioiu  affecting  Indiridiul  buikeri  a»  MAttered  throo^out  tha 
pTMCBt  Banfcitig  Law  herein  publlahed,  and  can  be  aaoertalned  b^  reference  to 
the  foUowing  wctiona:  Niunbera  2,  7~&,  12-22,  26,  27,  2»-32,  65,  74-77,  88-VB, 
100-107,  110-112,  aU  of  which  ibould  be  consulted. 

Am  to  ooiutltntionality  of  statute  prohibiting  private  banking,  see  editorial 
note  to  SUte  v.  Seougal,  IS  L.  R.  A.  All. 

«>See  N.  Y.  Const.  Beviwd  1894,  art  Vni.,  |  7,  pott. 
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amount  of  the  capital  stock  paid  in,  the  oontribution  of  an  amount 
equal  to  tihe  amount  of  the  reepeotiTe  shares  of  stock.** 

As  nearly  every  State  bank  issued  eiroolating  notes  -whesx  this  act 
was  passed,  its  provisions  afforded  a  valuable  saf^uard  for  the  pro- 
tection of  the  creditors  of  State  banking  institutions.  But  Congres- 
sional legislation  in  the  year  1866,  imposing  a  tax  of  ten  per  centom 
on  the  circulaticm  of  State  banks,  has  resulted  in  driving  suoh  circula- 
tion out  of  existence. 

The  Attomej-Oeneral  transmitted  an  opini<Hi  to  tlie  Superintend- 
ent of  the  Banking  Department,  September  3,  1884,  holding  that  ihe 
provisions  of  the  act,  the  language  of  which  made  the  responeibilify 
of  stockholders  depend  upon  circulation,  no  longer  afford  any  practi- 
cal benefit  to  8U(di  creditors.  It  vrill  thusbe  seen  that  under  this  and 
other  interpretations  of  the  law,  there  was  no  liabili^  except  theoreti- 
cally. Only  stockholders  of  banking  corporations  issuing  circulating 
notes  were  ratably  responsible  for  the  debts  of  the  corporation  accord- 
ing to  their  shares  of  stock.  This  liability  has  now  been  ^[tended  to 
the  stockholders  of  all  banks  of  disoount  and  deposit,  and  is  the  same 
as  tlie  liabiUty  of  stockholders  of  national  hanks.  The  stockholders 
are  also  subject  to  the  liabili^  imposed  by  ihe  stock  corpcn-ation  law, 
but  this  liability  ceases  when  the  capital  sto<:k  has  all  been  paid  in, 
and  a  certificate  of  duch  payment  filed  as  the  statute  requires. 

It  should  be  noted  that  when  the  above  mentioned  Convention  as- 
sembled a  practice  had  grown  up  under  the  General  Banking  Law,  of 
establishing  banks  in  obscure  places,  in  remote  parts  of  the  State, 
where  little  or  no  business  was  done,  with  a  view  of  obtaining  a  circu- 
lation merely,  and  doing  no  other  business.  This  circulation  was 
tlien  redeemed  in  New  York  or  Albany  by  the  agent  of  the  bank,  at 
one-half  of  one  per  cent  disconnt,  and  again  put  in  circulation  with- 
out being  returned  to  the  bonk,  thereby  enaUing  the  bank  to  redewn 
its  own  paper  at  a  disoount,  and  again  put  it  in  circulati(Hk  in  the 
same  place  where  it  was  redeemed. 

A  statute  passed  AjhiI  12,  1848  (ch.  340),  appears  to  be  enacted 
for  the  purpose  of  breaking  up  that  practice;  and  to  insure  obedience 
to  its  requirements,  the  legislature  provided  that  the  president  and 
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csahler  should,  in  ever;  report  made  to  the  Comptroller,  state  that 
their  busineae  had  been  transacted  at  the  place  required  b;  that  act, 
and  that  snch  report  should  be  verified  by  their  oaths. 

Bj  an  act  passed  April  10,  1849  (ch.  313),  inoorp<»«ted  banks 
were  authorized  to  reoi^;anize  under  the  Qeneral  Act  of  1838. 

Oftiox  of  SuPEBiiTTEirDEtrr  or  tsb  Babkhto  DBFjUtncxiiT. 

^e  banks  continued  to  make  their  reports  to  the  C(XDptrolleT  until 
1851,  when  a  law  (ch.  164)  was  paseed,  April  12,  creating  the  office 
of  Superintendent  of  the  Banking  Department  He  was  vested  with 
the  general  supemsion  of  all  mcmeyed  associatatma,  except  insurance 
corporations,  existing  or  operated  under  State  laws,  and  with  supervi- 
sion of  individual  bankers  operating  under  the  banking  laws.  Ke- 
ports  were  made  to  him  quarterly,  and  when  tb^  issued  circulating 
notes,  they  deposited  security  for  their  redemption.  The  act  of  March 
20,  1857,  placed  the  savings  banks  of  the  State  under  his  super- 
vision. Trust,  loan,  mortgage,  guaran^  and  indemnity  companies  or 
associations  were  required  to  report  to  him  semi-annually  by  chapter 
324  of  the  Laws  of  1874.  By  an  act  (ch.  613,  Laws  of  1875),  passed 
June  21,  1875,  coiporations  for  the  safe-keeping  and  guaranteeing 
personal  property  were  also  placed  under  his  supervision.  The  in- 
stitutions over  whi<^  he  has  supervisory  powers  are  regularly  ex- 
amined, savings  banks  biennially,  all  others  at  least  once  each  year, 
and  may  also  be  examined  whenever  in  his  discretiou  he  deems  proper. 
(Sect  8,  ch.  689,  L.  of  1892.)  The  Superintendent  gives  a  bond, 
in  the  sum  of  $50,000,  for  the  faithful  discharge  of  the  duties  of  his 
office,  and  is  prohibited  from  being  interested  in  any  corporation  in 
the  class  under  his  supervision,  and  is  prohibited  from  being  inter- 
ested as  an  individnal  banker.  He  makes  digests  of  the  reports  of 
the  various  institutions,  which  are  incorporated  in  his  two  annual 
reports  to  ihe  l^slature.  The  expenses  of  the  department  are  paid 
1^  the  institutions  under  its  supervision.  By  an  amendment  (ch. 
64}  adopted  in  the  year  1902,  it  is  made  his  duty  to  appoint  a  second 
dqra^  whose  especial  province  is  the  supervision  of  building  and  lot 
associationB  and  of  mortgage,  loan,  or  investment  corporations.  The 
amendment  of  the  law  by  d.  143  of  1908  placed  in  the  hands  of  tht^ 
Superintendent  of  Banks  the  same  power  with  reference  to  the 
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liqtiidation  of  delinquent  corporations  bb  ie  given  to  the  Cmnptroller 
of  the  Currency  with  relation  to  national  banks.  The  Superintendent 
receives  his  appointment  from  the  Governor  and  Senate,  and  holds 
office  for  three  years.    Those  who  have  been  appointed  to  the  office 


SUPERINTENDENTS. 


DanielB.  St.  JohD... 
HariUB  Schoonmaker 

Jame«  M.  Cook 

Henry  H.  Van  Dyck. . 

Edwtu^l  Hand 

Geor^  W.  Schuyler. . 

Daniel  C.  Howell 

De  Witt  C.  EUia 

A.  Barton  Bepbum . . , 

Willis  8.  Paine 

Charles  U.  Preaton... . 
Frederick  D.  Kilbum. 

Charlea  H.  Keep 

Luther  W.  Mott 

Clark  Williama 


Albany 

Ballston  Spa.. . 

catflkiL '.'!!;!;; 

Itbaoa 

Bath 

Rocheeler 

Colton 

NewTork , 

Kingston 

Malone. .. . .  ... 

Bnftalo 

Oswego, 

Naw  York  City 


April  16.  18S1 
April  4.  18M 

JanuaiT  30.  ISfiO 
April  10.  1861 
August  0,  186S 
January  8,  18M 
February  8,  1870 
February  19.  ISTS 
AprU  18.  1880 
April  27,  18S8 
December  38, 1889 
January  8,  ItM 
January  17,  1907 
October  10. 1907 
October    U,  1907 


Incbbabh  of  Bahkiwo  Capital. 
The  rapidity  with  which  banks  mnltiplied  from  1848  to  1853  is 
shown  by  the  remarkable  increase  of  banking  capital,  as  c(»npared 
with  prerious  years.  From  1843  to  1848,  the  increase  was  $735,- 
512,  while  from  1848  to  1853,  the  increase  exceeded  $32,000,000. 
The  stability  of  our  banks  during  those  years  is  also  apparent  from 
the  fact  that  during  the  financial  embarraasment  of  1854,  the  banks 
of  this  State,  with  only  a  single  exception,  satisfied  the  demands  of 
their  bill-holders,  without  resort  to  the  securities  deposited  with  the 
Slinking  Department. 

Kbdbmption  op  Baitx  Notib. 

By  the  act  for  the  Redemption  of  Bank  Kotea  (ch.  202,  Laws  <d 

1840),  each  bank  was  to  appoint  an  agent  in  Albany  or  New  York 

to  redeem  its  circulating  notee,  and  the  holder  was  authorized  to  pre- 

sent  them  at  such  agency  for  redemption,  and  if  the  agent  failed  to 
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redeem  them  at  one-half  of  one  per  cent  disconot,  then  the  htink  was 
to  pay  interest  at  the  rate  of  twenty  per  cent,  and  if  sucb  redemptitm 
and  payment  of  interest  waf  not  made  at  such  agency  within  twan^ 
days  frcan  t^e  time  when  the  first  demand  was  made,  then  the  Comp- 
troller was  to  give  ten  days'  notiee  to  the  bank  to  redeem,  and  if  it 
&iled  to  do  so  then,  he  was  to  give  notice  that  he  would  redeem  oat 
of  the  securities  in  his  hands.  Thus  requiring,  when  the  demand 
was  made  at  the  agency  and  not  at  the  bank,  that  the  demand  should 
be  repeated  at  the  agency  on  the  twentieth  day  thereafter,  to  authorize 
the  CcHnptroUer  to  act  No  proceedings,  therefore,  could  be  had 
by  that  (^oer  until  after  the  second  demand  was  made.  The  only 
penalty  for  non-payment  on  the  first  demand  at  the  agency  was  the 
liability  to  pay  interest  at  twenty  jwr  cent,  but  when  the  second 
demand  was  made  on  the  twentieth  day,  then  the  bank  was  clearly 
in  default;  the  Comptroller  gave  it  notice  to  redeem,  and  if  it  did 
not  within  the  ten  days,  he  further  gave  notiee  that  he  would  redeem 
out  of  the  securities  in  his  hands. 

It  was  enacted  in  1851  (ch.  203),  that  it  should  be  the  dn^  of 
every  corporation,  banking  association  and  individual  banker  outside 
of  the  dties  of  New  York,  Albany,  Brooklyn  and  Troy  to  redeem  and 
pay  on  demand  all  circulating  notes  issued  by  such  corporation,  bank- 
ing association  or  individual  banter,  presented  for  redemption  or  pay- 
ment at  the  office  of  their  said  agent,  in  the  city  of  New  York,  Albany 
or  Troy,  at  a  rate  of  discount  not  exceeding  one-quarter  of  one  per 
cent 

The  provision  to  be  found  in  section  7  of  the  act  of  1838,  that  to 
secure  the  payment  of  one-half  of  the  whole  amount  of  circulation 
bonds  and  mortgages  might  be  transferred  to  the  Comptroller,  was 
not  well  considered,  and  this  mistake  of  judgment  was  not  remedied 
nntil  April  29,  1863,  when  it  was  enacted  (ch.  241),  that  from  and 
after  the  passage  of  this  act,  the  securities  hereafter  to  be  deposited 
with  the  Superintendent  of  the  Banking  Department  for  notes  for 
circulati(Hi  to  be  issued  to  any  corporation  or  joint-stock  association 
for  banking  purposes,  or  individual  banker,  should  be  stocks  of  this 
State  and  of  the  United  States,  in  the  following  proporticHis,  that  is 
to  say,  not  to  exceed  two-thirds  per  centum  in  United  States  stocks, 
and  not  less  than  one-third  per  centum  in  stocks  of  this  State ;  both 
stocks  to  be  equal  to  or  be  made  equal  to  stocks  yielding  interest  at 
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the  rate  ol  six  per  centum  per  annum ;  and  the  securities  then  held 
by  the  Banking  Departanent,  eo  far  as  the  same  consist  of  United 
States  stocks  and  stocks  of  this  State,  might  be  adjusted  on  the  ap- 
plication of  any  party  concerned,  so  as  to  be  in  accordance  with  the 
provisions  of  this  law. 

In  1854,  the  banks  had  on  deposit  in  the  Banking  Department 
bonds  and  mortgages  to  the  amount  of  nearly  $7,000,000. 

Taiation. 

Bank  stock  was  first  taxed  in  this  State  in  1823,  in  which  year  the 
legislature  enacted  (ch.  262,  §§  14,  15  and  16),  that  all  incorporated 
companies  receiving  a  regular  income  from  the  employment  of  capital 
were  to  be  considered  as  persons  and  liable  to  taxation  on  the  amount 
of  their  real  and  personal  property,  deducting  from  the  latter  the 
amount  of  stock  held  by  the  State  or  by  any  literary  or  charitable 
institution.  The  tax  or  assessment  was  made,  levied  and  collected  in 
the  same  manner  as  in  the  case  of  individuals,  and  was  deducted  from 
the  dividends  of  the  stockholders.  A  bank,  however,  was  given  tJie 
privilege  of  paying  directly  to  the  treasurer  of  the  county  in  which  it 
transacted  business,  ten  per  cent  of  its  income,  and,  if  it  availed 
itself  of  this  privilege,  no  tax  oould  be  imposed. 

Commenting  on  this  statute,*'  Mr.  Justice  Hunt  remarks  that  it 
was  passed  at  the  instance  of  the  then  Comptroller  of  the  State,  and 
that  the  banks  were  averse  to  it  It  nevertheless  remained  in  force 
till  superseded  by  the  Revised  Statutes  in  1828.  No  decisions  of 
cases  arising  under  this  act  have  been  reported. 

The  Eevised  Statutes  provided  that  the  capital  stock  of  all  moneyed 
or  stodi  corporations,  deriving  any  income  from  their  capital  or  other- 
wise, should  be  taxed  and  assessed  in  the  same  manner  as  other  real 
and  personal  estate  of  the  county,  excepting  stock  held  by  the  State 
and  literary  and  charitable  institutions. 

The  first  reported  decision  arising  under  this  act  was  that  of 
Ontario  Bank  v.  Bunnell,^'  in  which  it  was  decided  that  a  banking 
corporation  located  in  a  village  authorized  by  law  to  raise  money  by 
tax  for  certain  purposes  was  liable  to  pay  its  proportion  of  the  village 
taxes ;  and  when  such  taxes  were  directed  to  be  assessed  on  the  free- 

»  People  V.  Dolan,  36  N.  Y.  fiQ. 
*'  10  Wendell,  186,  Sup.  a.  1933, 
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holders  and  inliabitants  of  the  village  aocording  to  law,  a  moneyed  or 
stock  corporation  having  its  banking-house  for  the  transaotion  of 
bnsineaa  within  soch  viUage  was  declared  to  be  an  inhabitant  within 
the  meaning  o£  the  act 

In  1838  the  General  Banking  Law  hereinbefore  mentioned  waa 
enacted,  (ch.  260).  Associations  formed  nndcr  it  were  held  to  be 
oorporati(»8,  and  as  audi  liable,  like  other  moneyed  institutiona,  to 
taxation  on  their  capital** 

Other  decisions  with  respect  to  the  method  of  assessment  vere  also 
rendered,  it  being  held  that  the  legislature  intended  taxing  oorpora- 
tions  upon  the  nominal  amount  of  the  stock,  and  not  upon  its  actual 
value  to  the  stockholders,  and  that  by  the  term  "  pers<mal  estate  "  was 
meant  so  much  of  the  capital  stock  paid  in,  or  secured  to  be  paid  in, 
as  will  rranain  after  deducting  therefrtxn  the  actual  oost  of  the  real 
estate  of  the  ctnopany,  and  such  portions  of  the  stock  as  were  exempt 
from  taxation.*' 

No  other  law  relating  to  the  sul^eot  was  passed  until  December, 
1847,  when  the  legislature  enacted  (ch.  419,  §§  4,  5),  that  all  banks 
and  individual  bankers  "  Should  be  subject  to  taxation  on  the  full 
amonnt  of  capital  paid  in,  or  secured  to  be  paid  in,  as  such  capital, 
b^  them  severally,  at  the  market  value  of  such  securitiefl,  to  be  esti- 
mated by  the  Comptroller,  without  any  dednotion  for  the  debtB  of 
such  individual  banker  or  banking  association."  It  having  been  de- 
cided *'  that  corporations  which  were  liable  to  taxation  on  their 
capital  could  not  be  taxed  on  their  surplus  profits  remaining  on  hand 
and  undivided,  the  legislature  next  amended  the  Bevised  Statutes  bo 
as  to  render  the  surplus  profits  or  reserved  funds  of  all  corporations, 
over  and  above  ten  per  cent,  of  their  capital,  liable  to  taxation  in 
addition  to  their  former  liability,  (oh.  65,  Laws  of  1853).  Under 
this  statute  the  banks  were  held  to  be  liaUe  to  ci^,  but  not  to  oounty 
taxes  on  their  personal  proper^. 

Thus  the  law  remained  till  1857,  in  which  year  another  statute 
was  enacted  (ch.  456),  the  third  section  of  which  subsequently  gave 

MThomM  V.  Dakin,  22  Wend.  0;  Warner  v.  Been,  23  Id.  103;  People  tf. 
Aueaeon  of  WatertowD,  26  Id.  666. 

4*  Bank  of  Utica,  v.  City  of  Utica,  4  Paige,  390,  27  Am.  Dec.  72;  Farmert' 
'  Loan  A,  Trust  Co.  t>.  The  Major,  etc.,  of  the  atj  of  Nev  York,  7  Hltl,  261. 
<•  Bank  of  Utica  v.  Citj  of  Utica,  tuprft. 
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rise  to  mucK  conflicting  litigation  respecting  the  right  of  the  State 
to  directly  or  indirectly  tax  securitieB  of  the  United  Sates  which  are 
or  may  be  thereafter  exempted  by  Congress  from  State  taxation. 

The  law  of  Congress,  passed  February  25,  1862,  declared,  "  That 
all  stocks,  bonds  and  other  securities  of  the  United  Stat«e,  held  by 
individuals,  corporations  or  associations  within  the  United  States, 
shall  be  exempt  from  taxation  by  or  under  State  authority."  " 

The  State  courts  held  that  taxing  the  paid-up  capital  stock  of  a 
corporation  was  not  equivalent  either  in  fact  or  principle  to  the  taxa- 
tion of  the  property  in  which  the  money  paid  in  for  that  capital  was 
invested.*^  It  was  also  decided  that  so  far  as  this  act  of  Congress  was 
intended  to  withdraw  from  State  taxation,  securities  of  the  United 
States  already  subject  thereto,  it  (the  act)  was  extra-constitutional 
and  void.** 

The  latter  decision  seems  to  have  been  acquiesced  in,  as  no  appeal 
was  taken,  but  the  former  was  carried  to  the  United  States  Supreme 
Court  and  there  reversed,"^  thus  rendering  nugatory  the  law  of  1S57. 

The  attempt  to  tax  United  States  securities  in  the  hands  of  the 
National  banks  by  taxing  the  portion  of  capital  stock  they  represented 
having  thus  failed,  it  was  next  attempted  to  reach  these  securities 
by  taxing  the  banks  on  a  valuation  equal  to  the  amount  of  their 
capital  stock.  The  law  of  1863  (oh.  240),  passed  for  this  purpose, 
declared  that,  "All  banks,  banking  associations  and  other  moneyed 
corporations  and  asBodations  should  be  liable  to  taxation  on  a  ^ua- 
tion  equal  to  the  amount  of  their  capital  stock  paid  in  or  secured  to  be 
paid  in,  and  thedr  surplus  earnings  (less  than  ten  per  cent  of  such 
surplus),  in  the  manner  now  provided  by  law,  deducting  the  value  of 
the  real  estate  held  by  any  such  corporation  or  association,  and  taxable 
as  real  estate."  The  State  courts  upheld  the  validity  of  this  act," 
but  were  again  reversed  by  the  U.  S,  Supreme  Court" 

"  The  effect  of  these  decisions  of  the  Federal  court,"  says  Mr. 
41  Acte  isei-e2,  S48. 

*■  People  t>.  C<»i.  of  TwxM,  23  N.  Y.  192;  S.  C.  34  Bub.  SOS. 

*•  People  V.  Com.  of  T«xee,  id  N.  T.  103. 

MS  BlBCk,  020,  17  L.  ed.,  401.  Bee  also  editorial  note  to  SUt«  B'd  of 
Eqaallzation  v.  People  at  ret.  Ooggio,  68  L.  R.  A,  613,  608,  on  tucation  of  capital 
•took  of  corporaticma,  where  the  caaei  bearing  on  tlila  phase  of  tbe  queation  aro 
patented. 

"  People  V.  Cam.  of  Taxee,  40  Bark.  334. 

"  People  f.  Com.  of  Taxe«.  2  Wall.  200,  IT  L.  ed.  7B3. 
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Justice  Uarvin,  in  the  People  v.  Board  of  Education,  46  Barb.  594, 
"  is  nothing  more  and  nothing  lees  than  that  the  State  cannot  by  any 
system  of  taxation  asseea  and  tax  the  securities  of  the  United  States, 
whether  held  or  owned  by  corporations  or  individuals,  nor  can  suc^ 
holder  and  owner  be  taxed  on  account  of  such  securities." 

Yielding  to  the  hostility  exhibited  to  the  law  as  it  then  stood,  Con< 
gress  during  the  year  1864  amended  the  act  of  1802,  so  as  to  permit 
the  inclusion  ol  National  bank  shares  held  by  any  person  or  oorpora- 
ticai  in  the  valuation  of  the  personal  property  of  sudi  person  or  cor- 
poration, in  the  assessment  of  State  taxes  at  the  place  where  suob 
bank  was  located  and  not  elsewhere.  "  But  not  at  a  greater  rate  than 
is  assessed  up<m  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  States;  provided  further,  that  the  tax  so  imposed 
under  the  laws  of  any  State,  upon  the  shares  of  the  aasociatione, 
authorized  by  this  act,  should  not  exceed  the  rate  imposed  upon  the 
shares  of  any  of  the  bonks  organized  under  the  authority  of  the  State 
where  such  association  is  located ;  provided,  also,  that  nothing  in  this 
act  should  exempt  the  real  estate  of  associations  from  either  State, 
county  or  municipal  taxes,  to  the  same  extent,  according  to  its  value, 
as  other  real  estate  is  taxed."  "  In  view  of  this  amendment,  the 
legislature  the  following  year  passed  an  act  (dL  97,  Laws  of  1865), 
providing  that  the  shares  in  all  State  and  National  banks  held  by  any 
pers4Hi  or  corporation  should  be  included  in  the  valuation  of  the  per- 
sonal property  of  such  person  or  corporate  body,  etc.,  the  remainder 
of  the  act  being  in  c<»iformity  to  the  act  of  Congress.  But  this 
attempt  to  reach  Katitmat  "bank  shares  by  including  them  in  the 
valuation  of  the  personal  property  of  the  holder  and  owner  also 
jHroved  abortive  for  vdiile  the  Court  of  Appeals  held  that  the  shares 
in  a  National  bank  could  be  assessed  under  this  law,"*  the  U.  S. 
Suprexae  Court  decided  that  as  no  tax  had  been  laid  on  shares  in 
.State  banks  at  all,  the  act  was  void,  thou^  there  was  a  tax  on  their 
capital" 

**Aet  of  1864,  I  41.  For  Kn  «>ti&iiative  preaentatlOD  of  the  authoiitlM  h-'  tring 
on  tha  nibjoct  of  State  tuwtfon  of  naUotu]  banlM,  wo  editorial  note  to  Mdi.  arj 
ff.  Downer,  46  L.  B.  A.  737. 

MCit7  of  Utica  r.  Churchill,  33  N.  T.  171;  onemiliDg  People  v.  Barton,  44 
Barb.  148. 

xTan  Allen  P.  The  AseesMri,  etc.,  3  Wall.  673,  18  L.  ed.  229;  People  v.  Com. 
of  Taxet,  4  Otto,  416,  24  L.  ed.  164. 
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The  legislature  now  abandoned  the  taxation  of  the  capita!  of  botli 
State  and  National  banks  by  enacting  the  following  year  (1866), 
that  no  tax  should  hereafter  be  asseBsed  apon  the  capital  of  any  bank 
or  banking  association  oi^anized  under  the  authority  erf  this  State,  or 
of  the  United  States,  but  the  stockholders  in  such  banks  and  banking 
associations  should  be  assessed  and  taxed  on  the  value  of  their  eharea 
of  stock  therein ;  said  shares  should  be  included  in  the  valuation  of 
the  personal  proper^  of  such  stodiholder,  in  the  assessment  of  taxes 
at  the  place,  town  or  ward  where  such  bank  or  banking  association  Ib 
located,  and  not  elsewhere,  whether  the  said  stockholder  resides  in 
said  place,  town  or  ward,  or  not,  but  not  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the  hands  of  individuals  in  this 
State.  And  in  making  such  assessment  there  should  also  be  deducted 
from  the  value  of  such  shares  such  sum  as  is  in  the  same  proportion 
to  such  value  as  is  the  assessed  value  of  the  real  estate  of  the  bank  or 
banking  association,  and  in  which  any  portion  of  their  capital  is  in- 
vested, in  whidi  said  shares  are  held,  to  the  whole  amount  of  the  cap- 
ital stock  of  said  bank  or  banking  association ;  it  was  also  provided 
that  nothing  therein  contained  should  be  comtrued  to  exempt  from 
taxation  the  real  estate  held  or  owned  by  any  such  bank  or  banking 
association ;  but  the  same  should  be  subject  to  State,  coiln^,  munic- 
ipal and  other  taxation  to  the  same  extent  and  rate  and  in  the  same 
manner  as  other  real  estate  is  taxed,  {§  1,  oh.  761,  Laws  of  1866). 
This  act  was  subsequently  unheld  by  the  Court  of  Appeals  in  the  case 
of  People  V.  Com.  of  Taxes,'*  which  was  in  turn  affirmed  by  the  Su- 
preme Court  of  the  United  States,"  and  thus  after  repeated  efforts  a 
law  was  finally  secured  by  which  a  tax  on  bank  shares  and  bearing 
indirectly  on  the  securities  of  the  United  States  could  be  legally 
imposed. 

The  substance  of  the  last>-mentioned  decisions  of  the  State  and 
federal  courts  was  that  the  shares  of  stock  in  a  bank,  whether  its 
capital  be  invested  in  U.  S,  bonds  or  other  securities,  are  subject  to 
taxation  and  assessment  under  State  law  at  the  place  where  the  bank 
is  located  and  not  elsewhere,  but  not  at  a  greater  rate  than  that  im- 
posed on  shares  in  State  banks  located  at  the  same  place,  or  upon  other 

s«  35  N.  y.  423- 

BT  8.  C.  4  Wall.  244.  18  L.  ed.  344. 
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moneyed  cai»tal  in  the  hands  of  indiTidnal  citizens  of  ^e  State  im- 
poeing  the  tax.  With  respect  to  this  last  condition  it  has  been  held  •* 
that  the  provision  of  the  National  Banking  Act,"  that  the  taxation  of 
the  shares  of  National  banks  "  shall  not  be  at  a  greater  rate  than  is 
assessed  npon  other  moneyed  capital  in  the  hands  <^  individual  eiti- 
z«is,"  refers  to  the  rate  oi  taxation  exclusively  and  not  to  the  assessed 
valuation. 

It  was  also  decided  at  the  same  time  that  placing  the  valuation  of 
the  bank  shares  in  a  separate  item,  in  a  column  with  personal  prop- 
erty, does  not  invalidate  the  assessment,  it  being  a  substantial  com- 
pliance with  both  the  act  of  Congress  authorizing  the  shares  to  be 
"  inclnded  in  the  valuation  of  the  personal  property  "  of  the  owner, 
and  of  the  last-mentioned  State  law. 

It  was  further  decided  that  the  restriction  contained  in  the  State 
law  of  the  place  of  taxation  to  the  town  or  ward  where  the  bank  is 
located,  whether  the  stockholders  reside  there  or  not,  is  valid,  for  this 
species  of  property  may  be  ccmsidered  apart  from  the  owner  and  a 
locality  given  to  it  for  the  purpose  of  taxatitm.'" 

As  to  the  mode  of  asoertaining  the  valuation  at  which  bank  stodc 
shall  be  assessed,  it  is  held  "*  to  be  the  duty  of  the  assessor  to  deduct 
from  the  actual  value  of  each  share  a  sum  bearing  the  same  propor- 
tion thereto  as  the  assessed  value  of  the  real  estate  of  the  bank  bears 
to  the  actual  value  of  all  the  capital  stock.  The  expressicm  "  whole 
amount  of  capital  stock,"  as  used  in  the  act,  refers  to  the  actual  value 
of  the  stock,  not  its  nominal  amount 

Speaking  of  this  system  of  taxing  bank  shares,  Judge  Eabl  re- 
marks in  People  v.  Com.  of  Taxes,*'  that  it  "  is  in  entire  harmony 
with  that  of  taxing  other  personal  property.  The  Eevised  Statutes 
provide  that  all  personal  estate  '  shall  be  estimated  and  assessed  by 
the  assessors  at  its  full  and  true  value  as  they  would  appraise  the 
same  in  payment  of  a  just  debt  from  a  solvent  debtor.'  This  provision 
requires  the  assessment  to  be  for  the  '  full  asd  true  value,'  and  that 
there  may  be  no  mistake  or  evasion  of  this  duty,  it  provides  a  guide 

"  Williams  V.  Wearer,  75  N.  Y.  30. 

MU.  a  R.  8.,  f  6219   (U.  S.  Comp.  SUt.  IWl,  p.  3S02). 
••See  abo  Tappan  v.  MerdianU'  National  Bank,  19  Wall.  490,  28  L.  ed.  189. 
*i  People  V.  Com.  of  Texaj,  69  N.  Y.  91 ;  B.  C.  9  Hun,  050. 
M07N.  Y.  620. 
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which  will  in  aU  cases  give  the  true  valae,  to  wit:  What  the  same 
would  be  worth  in  payment  of  a  just  debt  to  a  creditor  entitled  to  and 
able  to  procure  the  cash  for  Me  debt." 

During  the  great  panic  of  1857,  the  banking  laws  received  no 
material  amendment,  the  State  of  New  T<H-k  preeenting  the  beet 
banking  ayBtem  and  the  beet  onrreuoy  of  any  State. 

In  1861  came  the  civil  war,  and  with  it  the  demand  of  the  govern- 
ment for  millionB  of  dollars  wh^i  tbonsande  had  heretofore  answered. 
Bank  suspension  and  panic  became  inevitable,  and  with  the  applica- 
tion by  Congress  of  the  New  Tork  system  to  its  own  curren<gr,  and 
with  its  taxation  of  ten  per  cent,  on  the  circulation  of  the  State 
banks,  the  latter  at  once  disappeared,  and  United  States  "  legal  tend- 
era  "  so^talled,  and  National  bank  currency  took  its  place.** 

In  the  year  1882  a  revision  of  the  statutes  relating  to  banks  and 
cognate  institutions  was  enacted.**  Ten  years  thereafter  another 
revision  was  adopted  1^  the  legislature  as  a  part  of  the  general  re- 
vision of  all  the  Uws.*^  In  1909  a  third  revision  of  the  statutes  of 
the  State  was  adopted  and  is  known  as  the  "  Consolidated  Laws  " 
including  as  part  thereof  the  present  revised  SanHng  Law.**  Hie 
extension  of  the  liabill^  of  stockholders  and  also  of  the  enlargement 
of  the  jurisdiction  of  the  banking  department  to  all  moneyed  corpora- 
tions, except  insurance  corporations,  and  the  increase  of  its  powers 
have  previously  been  mentioned. 

The  restrictions  specified  in  section  179  to  188  inclusive  and  190, 
191  of  chapter  409  of  the  Laws  of  1882,  which  did  not  seem  to  be 
applicable  to  institutions  organized  under  the  act  of  1838,  but  only  to 
the  other  moneyed  corporations  mentioned  in  that  act  of  1882,  now 
apply  to  all  corporations  under  the  supervisicm  of  the  bank  superin- 
tendent The  restrictitm  contained  in  the  twenty-fifth  section  of  the 
present  banking  law  referring  to  loans  or  discounts  to  any  person  or 
perscms,  to  the  effect  that  such  loans  or  discounts  diall  not  eioeed  one- 

M  Bee  introduction  to  N&tiotiaJ  Bank  Act,  pott. 
M  See  preface  to  flret  edition. 
*•  See  preface  to  fourth  edition. 
.  **  See  preface  to  aixth  edition. 
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fifth  the  capital  stock  actaaUy  paid,  and  suiplns  of  the  bank  or  banker 
making  the  same,  was  materially  amended  (cb.  696)  by  the  legiela- 
tore  of  1893.  It  wai  then  enacted  that  such  reetriotion  shall  not 
apply  to  loans  or  disoountA  secured  by  coUateral  securi^  worth  ten 
per  centum  more  tban  the  amount  or  amounts  loaned  tbereou,  nor  to 
the  discount  of  bills  of  exchange  drawn  in  good  faith  against  actually 
existing  valnes,  provided,  however,  that  such  loana  or  discounts  mi 
such  collaterals  shall  not  exceed  one-half  the  actual  paid-in  capital 
stock  and  surplus  of  such  banks  or  bankers,  or  of  commercial  or  busi- 
ness paper  actually  owned  by  the  person  negotiating  the  same.  This 
percentage  of  ten  per  centum  was  in  1896  increased  to  fifteen  per 
oentum.  Other  amendments  made  to  the  laws  by  the  Legislature  in 
adopting  the  last-named  revision  were  as  follows : 

Loans  to  any  perscm,  company,  corporation  or  firm,  or  on  paper 
Qpon  which  any  such  person,  ctmipeny,  corporation  or  firm  may  be 
liable,  are  limited  to  one-fifth  part  of  tbe  capital  stock  actually  paid 
in,  and  surplus. 

Banks  of  discount  and  deposit,  having  their  principal  places  of 
business  in  tbe  cities  of  Brooklyn  or  New  York  are  required  to  have 
at  all  times  on  hand  at  least  fifteen  per  cent  of  their  aggregate 
amounts  of  deposits,  and  all  other  banks  ten  per  cent  This  provi- 
sion, if  rigidly  enforced,  the  revisers  thought  to  be  sufficient  to  pro- 
vide such  a  reserve  as  conservative  banking  demands. 

Each  director  to  be  qualified  is  required  to  own  at  least  one  tliou- 
sand  dollars  in  value  of  its  stock  is  banks  having  a  capital  of  fifty 
thousand  dollara  or  over,  and  at  least  five  hundred  dollars  worth  in 
banks  bavii^  a  capital  of  less  than  that  amount  All  vacancies  in  the 
office  of  director  are  to  be  filled  by  election  of  tbe  stockholders,  but 
vacancies  not  exceeding  one-third  of  the  whole  number  of  the  board 
may  be  filled  by  election  by  the  directora  then  in  office.  Each  director 
is  required  to  take  an  oath  when  elected,  promising  to  discharge  his 
duties  faithfully,  to  declare  that  he  owns  the  number  of  shares  of 
stock  required,  and  that  the  same  is  not  pledged  or  hypothecated. 

The  provisions  relating  to  the  conduct  of  elections  have  been  traoa- 
ferred  to  the  Stock  Corptoration  Law.  A  statement  of  all  unclaimed 
dividends  and  deposits  amounting  to  fifty  dollars  or  over  which  have 
remained  unclaimed  for  five  yeara  must  be  published  in  a  newspaper 
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of  the  county  of  location  and  in  an  official  paper  of  Albany  at  least 
once  a  week  for  six  successive  weeks. 

Every  provision  applicable  to  corporations  in  general  or  to  stock 
corporations  in  general,  was  transferred  to  thoB©  general  laws  respect- 
ively, while  all  penal  provisions  have  been  transferred  to  the  Penal 
Law.  Such  provisions  relate  mainly  to  the  conduct  of  elections,  the 
increase  or  reduction  of  capital  stock,  the  liability  of  stockholders, 
and  the  change  of  name  of  banking  corporations. 

Chapter  287,  Laws  of  1904,  enacted  a  one-year  statute  of  limita- 
tion of  actions  by  a  depositor  against  his  bank  for  moneys  paid  by  it 
upon  a  forged  check,  or  a  chedt  raised  in  amount,  the  statute  be- 
ginning to  run  from  the  date  of  the  return  by  the  bank  to  the  de- 
positor of  the  forged  or  raised  chedc  as  a  voucher  for  the  bank's 
payment.  It  gives  the  depositor,  as  a  period  for  the  detection  of  sudi 
payment,  such  time  as  may  elapse  between  the  date  of  payment  and 
the  return  of  the  check  as  a  voucher,  and  one  year  besides. 

The  new  statute  does  not  relate  to  genuine  checks  upon  whidi  an 
indorsement  has  been  forged ;  as  to  these,  the  depositor's  remedy  is  to 
be  found  in  the  existing  law. 

In  previous  editions  of  this  work  a  number  of  special  statutes 
directly  affecting  the  daily  business  of  banking  institutions  had  been 
carefully  collated.  Many  of  these  statutes  have  been  transferred  to 
the  new  revisions.  The  statutes  affecting  the  taxation  of  banking 
institutions  have  been  embodied  in  the  Tax  Law,  and  many  enact- 
ments directly  affecting  banking  organizations  and  bankers  have  been 
made  part  of  the  Negotible  Istruments  Law.  The  latter  general  law 
has  been  adopted  almost  in  its  entirety  by  many  of  the  States,  and  is 
destined  to  become  the  code  of  n^;otiable  paper.  In  a  volume  in- 
tended for  ready  examination  by  bankers  and  by  members  of  the  bar, 
these  laws  seemed  a  necessary  part  of  this  work  and  have  been  coI< 
lated  herein. 

It  is  not  out  of  place  to  add  that  whatever  is  excellent  in  the  pres- 
ent National  bank  system  belongs  not  to  one  Secretary  of  the  Treas- 
ury or  another,  but  to  the  fact  that  the  general  government  borrowed 
the  principles  of  sound  finance  from  the  State  of  New  York.  This 
method  has  also  been  applied  to  the  Bank  of  England.  New  York 
may  thus  justly  claim  to  be  the  Empire  State  of  sound  banking, 
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whose  men  and  whose  principle  have  given  a  currency  the  actual 
value  oi  which  is  the  same  as  its  nominal  value,  in  two  hemispheres. 

AKTICLE  II. 
Saviitos  Institotiohb, 

A  savings  institution  is  thus  defined  hy  the  Supreme  Court  of  the 
United  States :  "  It  is  not  a  commercial  partnership,  nor  ia  it  an 
artificial  being,  the  members  of  which  have  property  interests  in  it 
Nor  ia  it  strictly  eleemosynary.  Its  purpose  ia  rather  to  furnish  a 
safe  depository  for  the  money  of  those  members  of  the  oommanity 
diapoaed  to  intrust  their  property  to  it«  keeping.  It  ia  somewhat  of 
the  nature  of  such  corporations  ss  churchwardens  for  conaervation  of 
the  goods  of  the  parish,  the  College  of  Surgeons  for  the  promotion 
of  medical  science,  or  the  Society  of  Antiquaries  for  the  advance- 
ment of  the  study  of  antiquities.  Its  purpose  ia  a  public  advantage, 
without  any  interest  in  it«  members." 

Judicial  decisions  in  Pennsylvania,  New  Jersey  and  Connecticut, 
respectively,  describe  them  as  *'  really  charities  for  the  benefit  of  the 
poor,"  as  "  large  incorporated  agencies  for  the  common  investment 
and  care  of  deposita,"  and  aa  "  quiwi  charitable  and  purely  benevolent 
institutions." 

As  aoon  as  the  earning  capacity  of  money  became  recognized,  phil- 
anthropic peraons  devised  plans  whereby  the  laboring  classes  might 
compel  their  small  accumulations  to  lighten  the  burden  of  maintain- 
ing themselves  and  those  dependent  on  their  efforts.  Savings  banks 
had  their  origin  in  those  plans  which  were,  in  the  beginning,  wholly 
philanthropic  in  their  character. 

The  first  aavings  bank  was  fonuded  in  Hamburg  in  1778,  and  that 
of  Berne  nine  years  later,  intended  for  and  indeed  restricted  to  re- 
ceiving the  savings  of  servants,  mechanics,  "  and  other  trades  peo- 
ple." '  A  suggestion  of  a  "  frugality  bank  "  was  made  by  Irving 
Bentham  in  1797;  whether  or  not  he  knew  of  the  savings  banks 
already  established  doea  not  appear. 

The  conclusion  of  the  eighteenth  century  '  witnessed  the  first  at- 

1  Seratchlej'B  TreatiM  on  SavingB  Bftnka,  30. 

'"In  tfaii  oonntrj  [Great  Britain],  tbe  first  proposab  for  a  bank  of  lavlagd 
wtn  made  in  1798."     Lewin'a  Hiat.  of  Saving*  Banki,  19. 
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tempt  in  England  at  establiBhing  a  saving  bank,  wlien  Bev.  Joseph 
Smith  of  Wendover,  in  conjunction  with  two  of  liis  pariahoners, 
offered  to  receive  from  anj  inhabitant  of  hie  parish  sums  from  two 
pence  upward,  every  Sunday  evening  during  the  summer  months,  and 
to  repay  to  each  individual,  at  ChriBtmas,  the  amount  of  hia  deposit 
with  an  addition  of  one-third  of  the  sum  as  a  bounty  upon  hia 
frugality.  If  the  money  was  paid  back  before  Christmas,  no  bonus 
was  allowed. 

There  can  be  no  doubt  that  the  Bev.  Henry  Duncan,  minister  at 
Buthwell,  Dumfriesshire,  Scotland,  did  more  than  any  other  man  to 
originate  a  self-sustaining  bank  which  did  not  partake  of  the  nature 
of  a  charily,  and  was  applicable  not  to  one  locality  o'Jy*  but  to  the 
whole  country.' 

The  scheme,  which  was  started  in  May,  1810,  showed  deposits  of 
saving  during  the  first  year  amounting  to  £151,  which  gradually  in- 
creased until  1814,  when  the  deposits  amounted  to  £922. 

The  first  savings  bank  of  any  note  in  the  city  of  Ltaidon  did  not 
begin  operaticms  until  the  end  of  January,  1816.*  In  1817,  savings 
banks  were  for  the  first  time  reoc^ized  by  the  government  of  Great 
Britain."  Before  this  time  they  were  purely  voluntary  asso<aati<MU 
of  a  local  character,  and  necessarily  limited  in  their  operatitma.  Sav- 
ings banks  were  not  established  in  France  until  1834. 

The  first  savings  bank  in  the  United  States  was  "  The  Philadelphia 
Savings  Fund  Society,"  whidi  was  oi^nized  as  a  private  voluntary 
association  in  1816,  and  commenced  to  receive  deposita  on  the  second 
of  December  in  that  year.  This  institution  was  not  incorporated  by 
the  legislature  of  Pennsylvania  until  Februaiy  25,  1819,  while  "  the 

*  We  are  wAiranted  on  the  whole  to  conclude,  thftt  though  aome  Inatitutiona, 
■imilar  both  in  their  priuelplea  mnA  details,  had  been  formed  before  the  Parish 
Bank  of  Buthwell,  ^et  it  was  the  first  of  the  kind  which  waa  legularl;  and 
minuUlj  organized  and  brought  before  the  public;  and  further,  that  aa  that 
■ocietj  gave  the  impulse  which  ia  fast  apreading  through  the  kingdom,  it  ia  in  all 
fainieaa  entitled  to  the  appellation  of  the  parent  eoeietj.  London  Qoarterlj 
Review,  Vol.  XVI.,  102. 

« London  Quarterly  Review,  Vol,  XVI.,  103. 

»ThB  preamble  of  this,  the  first  act,  begine  ai  followa:  "Whereas  oertaiD 
provident  inatitutiona  or  banks  for  aavings  have  been  established  in  England  for 
the  aafe  custody  and  increase  of  amall  savings  belonging  to  the  industrioua 
clasaes;  and  it  ia  expedient  to  give  protection  to  auch  inatitutiona  and  the  fnnda 
eaUbliihed  thereby,  etc"     Act  67,  George  III.,  ch.  130,  1817. 
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Provident  Institution  for  Savings  in  the  town  of  Boeton,  Maasa- 
dmsettfl,"  was  incorporated  December  13,  1816,  and  the  Savings 
Bank  of  Baltimore,  Maryland,  in  December,  1818. 

The  first  meeting  in  New  York  for  the  purpose  ot  eetabliahing  a 
savings  bank  was  held  in  the  assembly  room  of  the  Ci^  Hotel,  New 
York  City,  on  Friday  evening,  November  29,  1816.  The  organiza- 
tion of  the  institution  then  initiated  was  due  to  the  efiforts  of  Thomas 
£ddy,  who  had  been  for  many  years  a  correspondent  of  Mr,  Patridc 
Colqnhoun,  a  magistrate  of  London,  and  conected  with  many  of  the 
benevolent  institutions  of  that  city.  Mr.  Colqnhoun  advised  Mr. 
Eddy,  April  19,  1816,  of  the  savings  institutions  then  existing  and 
being  o^anized  in  Great  Britan  and  Ireland,  and  inclosed  him  "  the 
plan  of  an  institution."  To  this  direct  suggestion  Mr.  Eddy's  efforts 
axe,  vithont  doubt,  to  be  ascribed.  From  the  report  of  the  meetang 
given  in  the  Evening  Poet  of  the  Monday  following,  December  2,  it 
appears  that  Mr.  Eddy  was  called  to  the  ohair,  and  Mr.  J.  H.  C(^ges- 
hall  was  appointed  secretary.  After  discussion  of  the  Bubject,  it  was 
"  Besolved,  that  it  is  expedient  to  establish  a  savings  bank  for  the  city 
of  New  York."  Among  the  directors  appointed  were  De  Witt  Clin- 
ton, Henry  Kutgers  (who  founded  and  gave  his  name  to  Rutgers 
College),  Duncan  P.  Campbell,  Benseelaer  Havens,  Richard  Yarick, 
Thomas  Eddy,  Peter  A.  Jay,  and  Gilbert  A«pinwall.  On  the  10th 
of  December  following,  several  committees  were  appointed,  one  to 
secure  a  situation  for  the  bank,  another  to  apply  to  the  legislature 
for  an  act  of  incorporation  (Peter  A.  Jay,  ohairman),  and  another 
to  draft  an  address  to  the  public  (De  Witt  Clinton,  chairman).  On 
the  Tuesday  following,  December  17,  the  following  officers  were 
elected:  William  Bayard,  President;  Noah  Brown,  First  Vioe- 
President;  Thomas  R.  Smith,  Second  Vice-President;  Thomas  C. 
Taylor,  Third  Vice-President;  Thomas  Eddy,  Jr.,  Cashier.  From 
the  last  day  of  the  year  1816,  when  a  meeting  of  the  directors  was 
held,  nothing  further  seems  to  have  been  done  in  the  way  of  con- 
ducting business.  Mr.  Eddy  stat«s  why  this  is  so  in  a  letter  to  Mr. 
Colquhoun,  dated  "New  York,  4th  mo.,  9th,  1817."  Speaking  of 
the  savings  banks  in  England,  he  says :  "  A  plan  was  formed,  and 
a  number  of  our  most  respectable  citizens  agreed  to  undertake  the 
management  of  it;  but  we  found  that  we  could  not  go  into  operation 
without  an  act  of  incorporation,  for  whidi  we  made  an  application 
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to  the  legislature,  and  the  result  is  not  yet  known."  '  The  records 
of  the  legislature  show  that  on  February  3,  1817,  the  memorial  of 
Robert  Browne  and  others,  of  New  York  City,  was  presented  to  the 
l^slature :  — ■  the  memorial  declaring  "  Robert  Browne,  and  others, 
inhabitant  of  the  city  of  New  York,  have  formed  an  establishment 
in  said  city  for  the  purpose  of  receiving  on  deposit  such  sums  of 
mcmey  from  persons  belonging  to  the  laboring  classeB  of  the  com- 
munity aa  they  are  able  to  save  from  their  earnings,  and  to  allow 
them  an  interest  thereon."  And  the  memorial  further  prays  the 
legislature  to  grant  them  an  act  of  incorporation  as  an  association 
to  be  known  as  "  The  Savings  Bank  of  the  City  of  New  York."  This 
memorial  was  read  and  referred  to  a  select  committee,  consisting  of 
Mr.  Russell,  Mr.  Sharpe,  and  Mr.  Emmott  On  the  11th  of  March 
following,  this  committee  put  forth  the  opinion :  "  However  de- 
sirable it  may  be  to  encourage  the  poorer  class  of  the  community 
to  save  their  hard  earnings  and  to  produce  habits  of  industry  and 
economy  by  holding  out  motives  of  interest  to  them  to  do  so,  still  the 
committee  are  not  convinced  that,  under  the  present  state  of  society 
in  this  country,  an  institution  like  this,  which  may  be  beneScial 
under  other  circumstances  and  in  older  countries,  can  be  put  into 
operation  with  advantage."  And  then,  having  delivered  themselves 
of  this  bit  of  conservative  wisdom,  the  committee  further  gravely 
declare  "  The  expense  necessarily  attendant  in  such  an  establishment 
will  lessen,  if  not  defeat,  the  benevolent  views  of  the  petitioners." 
Still  the  committee  magnanimously  add,  "  We  are  unwilling  to  pre- 
clude, by  any  opinion  of  ours,  the  subject  from  coming  in  the  usual 
manner  before  the  house,  and  therefore  we  are  induced  to  ask  for 
leave  to  report  by  bill." 

The  house  ad(q>ted  the  report  of  the  committee,  and  granted  Mr, 
Russell  leave  to  bring  in  his  bill,  which  was  entitled  "  An  act  to  in- 
corporate the  Savings  Bank  of  the  City  of  New  York,"  which  was 
read  twice  and  sent  to  the  committee  of  the  whole  for  a  third  reading, 
the  petitioners  having  leave  to  "  print  the  usual  number  of  copies  of 
the  said  bill  and  the  report  thereon,  for  the  use  of  the  legislature." 
Two  weeks  later,  Tuesday,  March  25,  1817,  the  bill  was  readied  in 
committee  of  the  whole,  and  the  Monday  following,  the  3lBt,  design 

•  Enapp'i  Life  of  Eddy,  888. 
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Dated  as  the  day  for  ccmaidering  it.  The  legialatore  of  those  days  ud- 
derstood  the  arts  of  procrastinatioD  as  fully  as  they  are  understood 
now ;  and,  instead  of  ordering  the  bill  to  a  third  reading  and  putting 
it  on  its  passage,  the  very  unusual  course  in  oommittee  of  the  whole 
was  resorted  to,  of  referring  the  measure  to  a  select  committee.  This 
committee,  consisting  of  Messrs.  Fendletcn,  Bussell  and  Williams, 
reported  the  bill  on  the  2d  of  April  following,  changing  the  title  from 
"  An  act  to  incorporate  the  Savings  Bask  of  the  City  of  New  York," 
to  "  An  act  to  incorporate  an  association  I^  the  name  of  The  Savings 
Corporation  of  the  City  of  New  York."  ITiis  bill  was  again  re- 
ferred to  a  committee  of  the  whole  house.^  There  is  no  further 
legislative  record  of  the  bill  during  that  session.  The  reason  why 
the  title  of  the  bill  was  altered  from  "  Savings  Bank  "  to  "  Savings 
Corporation  "  does  not  appear.  There  existed  at  that  time  a  deep- 
seated  hostility  to  all  "  banks,"  as  has  been  stated  in  the  preceding 
article  treating  of  banks  of  deposit  and  discount.  It  is  possible, 
also,  that  the  l^slature  did  not  care  to  give  the  name  '*  Bank  "  to 
a  mere  institution  of  deposit  It  should  be  stated  in  this  connection 
that,  on  the  10th  of  March,  tlie  petition  of  M.  Willett  and  many 
others,  praying  to  be  incorporated  as  a  "  New  York  Interest  Bank  " 
—  having  in  view  the  general  purposes  of  a  savings  bank  —  was  re- 
ferred to  a  select  committee,  and  three  days  later  sent  te  the  com- 
mittee of  the  whole,  which  seems  to  have  as  effectually  strangled  that 
bill  as  the  other.  At  least  it  wvs  not  heard  from  again  in  that 
legislature. 

Hie  first  bill  for  establishing  a  savings  bank  in  Kew  York  City 
did  not  pass  the  legislature  and  receive  the  necessary  approval  of  the 
Cotindt  of  Revision  tmtil  Mareb  26,  1819,  three  years  later. 

It  would  seem,  at  the  outset,  that  the  parties  whose  efforts  had 
been  directed  toward  secnring  a  charter  for  a  savings  bank  were 
measurably  discouraged.  After  the  reported  commitment  of  the 
measure  and  changing  the  name  in  committee  of  the  whole  the  bill 
had  failed.  A  change  of  method  seems  to  have  been  resolved  upon ; 
and  instead  of  a  measure  for  incorporating  a  savings  bank,  the  pro- 
jectors determined  to  nominally  change  the  object  Instead  of  a 
bill  for  a  savings  institution,  they  endeavored  to  secure  the  same 

t  Kasw*  Hilt,  of  BftTingt  Buifci,  31B. 
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object  under  a  different  name ;  they  applied  for  an  act  of  incorpora- 
tioa  for  the  relief  and  permanent  benefit  of  the  working  claasea,  and 
it  proved  the  entering  wedge  for  a  Barings  bank.  But  this  was  the 
outcome  of  many  developing  attempts.  It  was  at  the  New  York 
Hospital,  on  Friday  the  16th  December,  1817,  that  a  niunber  of 
gentlemen  met  to  consider  the  subject  of  pauperism.  General  Mat- 
thew Clarkson  was  appointed  chairman,  and  Divie  Bethune  secre- 
tary. It  was  then  and  there  "  Resolved,  that  the  citizens  present, 
with  those  who  may  hereafter  units  in  the  measure,  be  constituted 
a  Society  for  the  Prevention  of  Pauperism."  It  was  also  resolved 
to  appoint  a  committee  to  prepare  a  constitution  and  report  su^es- 
tions  for  the  general  management  of  the  society.  A  committee  of 
eight  was  appointed,  five  <A  whom  appeared  as  directors  in  the 
previously  projected  savings  bank.  The  committee  consisted  of 
John  Ghiscom,  Brockholst  Livingston,  Garrett  N.  Bleecker,  Thomas 
Eddy,  Jamea  Eastbum,  Rev.  Cave  Jones,  Zachariah  Lewis  and 
Divie  Bethune.  February  6,  1818,  a  meeting  of  the  society  was 
held,  at  whidb  the  committee's  report  was  presented ;  among  various 
recommendations  by  the  conmiittee  the  first  proposition  is  the  estab- 
lishment of  savings  banks  or  benefit  societies,  life  insurance,  etc  At 
that  meeting  a  motion  was  made  by  Mr.  John  Griscom,  who  was  a 
I^ilanthropic  gentleman,  much  interested  in  educational  and  sciw- 
tific  objects,^  that  a  savings  bank  be  organized,  whidi  motion  was 
adopted.  Subsequent  meetings  continued  to  be  held,  and  soon  after 
the  name  of  the  Kev.  Dr.  John  M.  Mason  appears  as  among  its  pro- 
motera  It  was,  however,  too  late  to  accomplish  anything  with  the 
legislature  at  that  time.  In  this  connection  it  may  be  stated  that 
the  project  of  M.  Willett  and  others  for  an  "  Interest  Bank,"  here- 
inbefore mentioned,  and  which  had  failed  in  the  legislature  the  pre- 
ceding year,  was  renewed  in  the  l^slature  of  1818,  but  failed  in 
the  Senate  by  a  vote  of  fifteen  to  seven.  The  scheme  seems  to  have 
been  of  a  business  rather  than  a  philanthropic  character. 

The  conviction  that  an  institution  for  savings  was  a  desirable  and 

•  It  ii  Interettlng  to  note  th&t  out  of  thii  "  Society  for  the  prevenUon  o( 
Fauperinn,"  and  etpecial);  owing  to  tbe  efforti  of  the  same  John  Ortscom,  tba 
"Society  tor  the  Care  of  Juvenile  Delinquents  or  House  of  Refuge"  came  Into 
exietenM,  being  the  first  organisation  of  ita  kind  in  the  world.  Cb.  120,  Laws 
of  1824. 
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even  neoessaiy  one  wsb  forcing  itself  upcm  tlie  public  mind;  and  no 
one  was  quicker  in  catching  its  ^irit  tbas  the  far-seeing  De  Witt 
Clinton,  who  was  elected  Governor  b;  an  almost  unanimous  vote  in 
&to  fall  of  1817.  In  his  message  to  the  legislature  Qovemor  Clinton 
ounmented  at  smne  lengtli  on  the  evils  arising  from  poverty  and  idle- 
ness. With  lemarkable  preeoience  he  saw  the  difSoulties  in  the  path 
€>i  the  laboring  dasaes,  while  yet  he  regarded  with  no  lenient^  the 
evils  arising  from  inconsiderate  almfrgiving.  A  portion  of  the  mes- 
sage is  as  follows :  "  While  we  must  consider  as  worthy  of  all  praise 
and  patronage  religious  and  moral  societies,  Sunday,  free  and  charity 
schools,  houses  of  industry,  orj^ian  asytiuns  and  savings  banks  .  .  . 
we  are  equally  hound  to  discourage  those  institutions  which  furnish 
the  ailment  of  mendici^  by  removing  the  incentives  to  labor,  and 
administering  to  the  blandishments  of  sensnali^."  In  those  days 
the  legislature  sent  a  formal  reply  to  the  Qovemor's  message,  a  prac- 
tice borrowed  from  colonial  precedent  and  not  yet  become  obsolete ; 
and  in  their  reply  the  Assembly  declare  they  shall  consider  as  hi^ly 
deserving  public  patronage  "  all  such  institutions  as  your  Excellency 
has  ennmerated  which  are  so  obviously  calculated  to  alleviate  the 
evils  of  pauperaim  by  inspiring  industry,  dispensing  employment  and 
inculcating  economy." 

The  year  1819  will  be  ever  memorable  in  the  annals  of  New  York, 
as  the  year  when  the  first  savings  honk  was  chartered  by  the  legisla- 
ture. From  the  Assembly  journal  it  appears  that  before  the  legisla- 
ture had  been  more  than  two  weeks  in  session  —  on  the  19th  of  Janu- 
ary — '  the  memorial  of  M.  Clarkson,  in  behalf  of  the  Society  for  the 
Prevention  of  Pauperism,  was  received,  praying  for  the  incorpora- 
tion of  a  savings  bank  in  New  York  City.  On  the  13th  of  February 
the  petition  was  favorably  reported  upon  and  leave  given  to  bring  in 
8n<4i  a  bill.  On  Saturday,  February  27,  the  measure  was  discussed 
in  the  committee  of  the  whole,  and  the  discussion  was  continued  on 
the  Ifonday  following,  March  1,  when  the  bill  passed  the  lower  house. 
The  bill  was  first  considered  in  the  Senate  on  Friday,  March  5,  and 
the  first  enacting  clause  being  amended  "  William  Bayard,  John 
Murray,  Jr.,  Noah  Brown,  William  Few,  Brockholst  Livingston, 
Oadwallader  D.  Colden,  George  Arcularious,  Thomas  Buckley,  Dun- 
can B.  Campbell,  Benjamin  Clark,  James  Eastbum,  Henry  Eckford, 
Thomas  Eddy,  Philip  Hone,  John  E.  Hyde,  Peter  A.  Jay,  Zadiariah 
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Lewis,  Dennis  McCarthy,  Andrew  Morris,  James  Palmer,  John 
Pintard,  Abraham  Ruaeell,  Jacob  Sherred,  Joseph  Smith,  Najah 
Taylor,  Jeremiah  Thompson,  William  Wilson  and  Samuel  Wood  " 
were  "  constituted  a  body  corporate  and  politic  by  the  name  of  '  The 
Bank  for  Savings  in  the  Cily  of  New  York.'  " 

On  the  6th  day  of  March  tiie  bill,  duly  amended,  passed  the  Senate 
and  was  sent  to  the  Assembly  for  concurrence.  From  March  6th  to 
22d  the  bill  was  repeatedly  sent  from  one  house  to  the  other  on  the 
question  of  concurrence  in  the  Senate  amendments.  Finally  on  Mon- 
day, March  22d,  the  Assembly  received  from  the  Senate  the  bill  duly 
passed  without  furUier  amendment  The  Assembly  thereupon 
ordered  "  that  the  derk  deliver  the  same  to  the  Honorable,  the  Coun- 
cil of  Kevision,"  from  whom  the  Assembly  received  a  message  on 
Friday,  MarcJi  26,  returning  the  bill  "  approved,"  And  thus  the 
"  Bank  for  Savings  in  the  City  of  New  York  "  "  became  an  estab- 
lished fact  in  the  legislative  history  of  the  State  of  New  York. 
"  From  the  beginning  what  great  results  were  to  flow  ?  And  who 
shall  undertake  to  measure  the  sum  of  the  good  wrought  by  the  sav- 
ings banks  since  their  first  establishment  seventy-five  years  ago! 
Who  will  undertake  to  state  how  much  poverisbment  has  been  pre- 
vented and  how  much  comfort  has  been  realized  us  by  this  system  of 
depositing  the  savings  from  labor  in  approved  savings  institutions  ? " 
The  newly  chartered  bank's  first  report,  covering  a  period  of  six 
months,  was  made  to  the  l^slature  in  the  winter  of  1S20.  Its  suc- 
cess was  assured.  An  accumulation  of  "  more  than  $150,000  "  was 
reported  as  having  been  received  from  1,527  depositors.  Of  these 
840  were  "  mechanics,  laborers,  tradesmen  and  domestics ;  287  were 
boys;  276  girls;  98  were  widows;  20  were  orphans;  15  apprentices, 
and  24  '  undassified.'  "     The  bank  also  reported  that  at  the  opening 

•  Thii,  the  flrst  Mvlngs  bank  e«t«blithed  in  the  SUt«  of  K«w  York,  com- 
nenced  buBJseHs  on  Jul;  3,  1819,  in  the  bKMment  of  a  building  on  Chamben 
■treet,  which  was  deatrojed  by  Are  in  1667,  and  is  now  the  site  of  the  Count; 
Court  HouM.  The  tmeteee  aubaequently  built  a  substantial  banking  faouH  on 
Ch<inb«rB  itTcet  nearly  oppoafto  its  first  location,  and  aftervardi  dftpoaed  of 
that  property  and  erected  another  banldng  houae  on  the  same  street  From 
1SG8  to  1894  it  was  located  at  67  Bleecker  street.  TTte  march  of  imprarement 
and  the  convenience  of  depositors,  however,  induced  the  tnisteei  to  erect  the 
l^resmt  building  at  280  Fourth  avenue.  Its  assets  July  1,  1B09,  aggre^ted 
ai02.T»MBT.71. 
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oi  the  institatioD  tbe  trustees  appointed  three  of  their  number  in 
rotation  to  attend  at  tbe  bank  for  one  month  as  a  oommittee  "  to  re- 
ceive depoeits,  to  see  that  the  entries  were  duly  made,  and  to  make 
inquiries  as  to  the  situation  of  the  depositors,  and  ask  such  further 
questions  as  might  prcmiote  the  welfare  either  of  the  individual  or 
of  the  institution.  By  this  means  the  whole  of  the  board  of  trustees 
have  becwne  familiar  with  the  depositors"  and  thoroughly  acquainted 
vith  the  methods  of  transacting  that  business  of  the  bank,  and  with 
the  condition  of  its  affairs.  The  practice  still  obtains.  Ilie  original 
charter  of  the  bosk  restrained  the  trustees  from  investing  moneys  in 
any  other  debentures  than  in  government  securities,  or  in  any  stock 
created  and  issued  under  and  in  virtue  of  any  law  of  the  United 
States  or  of  this  State.  Accompanying  the  report  mentioned  was  a 
petition  of  the  trustees  asking  the  legislature  to  permit  them  to  in- 
vest their  moneys  either  in  bonds  of  the  city  or  to  loan  on  bond  and 
mortgage  on  real  estate  in  the  city  of  New  York.  The  petition  of 
the  trustees  in  this  respect  was  granted.  The  success  of  this  institu- 
tion led  to  the  establishment  of  others.  The  second  savings  bunk 
established  was  on  a  charter  granted  to  Rev.  William  Jamea  and 
other  citizens  of  Albany.  The  petition  of  Mr.  James  and  others  was 
presented  in  the  Assembly  on  January  28,  1820,  and  referred  to  a 
select  committee  consisting  of  Messrs.  James,  McKowd,  Irving  and 
Sharpe.  There  was  no  delay  as  formerly.  February  4th  this  com- 
mittee reported  favorably  on  the  petition  asking  leave  to  bring  in  a 
bill.  Leave  was  granted.  On  the  18th  of  March  the  bill  establish- 
ing the  Albany  Savings  Bank  passed  the  Assembly;  five  days  later 
it  passed  the  Senate.  The  hill  was  returned  from  the  Council  of 
Bevision  the  24th  day  of  the  same  month  with  its  approval,  and 
became  a  law  on  that  day,  (eh.  100,  Laws  of  1820).  This  infttitution 
received  its  first  deposit  on  June  10  of  tJiat  year.  March  27,  1821 
(ch.  163),  a  bank  for  savings  in  the  village  of  Utica  was  chartered 
but  not  oi^anized. 

Having  given  the  foregoing  account  of  the  inception  of  savings 
banks,  the  subject  of  this  chapter  can  be  best  continued  by  giving, 
separately,  a  summary  of  the  course  of  legislation  in  connection  with 
the  leading  features  of  what  may  be  termed,  at  this  time,  the  Savings 
Bank  System  of  this  State. 
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Savutos  Banes  Bedteivouint,  hot  Chabitabia 

Before  doing  so,  however,  it  may  not  be  ooneidered  out  of  place  to 
state  tliat  under  no  proper  construction  of  our  statutes  are  the  sav- 
ings banks  of  thia  State  diaritable  institutiona  j  and  the  frequent 
desigoation  of  them  as  aucb  has  become  odious.  As  constituted  and 
regulated  by  law  they  are,  strictly  speaking,  benevolent  institutions, 
and  while  the  two  terms  are  to  a  certain  extent  synonymous,  they 
have  a  widely  different  significance  when  applied  to  our  savings 
banks. 

He  who  has  more  than  his  necessities  compd  him  to  expend  for 
the  support  of  himself  or  family,  and  has  a  remainder  to  loan  or 
save,  though  trifling  in  amount,  is  in  no  sense  an  object  for  charity. 

A  natural  person  who  is  liberal  in  benefactions  to  the  poor,  (ius 
relieving  them  in  distress,  and  an  artificial  entity  which  relieves  the 
needy  1^  the  giving  of  alms,  are  properly  termed  charitable;  while  he 
who  has  a  disposition  to  do  good,  who  possesses  a  love  for  mankind 
and  a  desire  to  promote  their  prosperity  and  happiness,  and  a  corpo- 
ration based  upon  such  disposition  and  desire,  are  accurately  termed 
benevolent 

While  the  motives  which  primarily  brought  about  the  eeteblish- 
ment  of  banks  "  for  the  savings  of  the  poor,"  or  to  receive  "  tiie  sur- 
plus earnings  of  domestic  servants,"  were  in  the  beginning  wholly 
philanthropic,  yet  the  whole  character  of  the  institutions  which  fol- 
lowed these  so-called  banks  has  changed.  The  use  of  an  expression 
which  savors,  however  remotely,  of  the  giving  of  alms,  must  needs 
be  peculiarly  offensive  to  the  thousands  of  our  citizens  whose  self- 
denial  is  represented  by  the  deposits  of  nearly  a  billion  four  hundred 
millions  dollars  held  by  the  savings  banks  of  this  State. 

The  reports  of  the  savings  banks  January  1,  1909,  show  an  in- 
crease over  any  preceding  year  in  the  items  of  resources  and  liabili- 
ties. These  facts  give  evidence  of  the  most  positive  kind  of  the 
thrift  and  economy  of  the  million  and  a  half  of  depositors  and  their 
absolute  confidence  in  the  remarkably  meritorious  management  of 
these  institutions  by  their  officers. 

From  small  beginnings  they  have  developed  into  banks  of  great 
proportions,  and  are  entitled  to  the  highest  place  among  the  financial 
institutions  which  are  the  pride  of  the  State. 
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We  may  £rst  treat  of  diangee  of  the  laws  relative  to  the  officers  of 
savings  banks.  The  first  saviiigs  hank,  as  we  have  Berai,  bad  twenty- 
dght  corporators.  In  1834  a  saringB  bank  was  authorized  with  forty- 
three  tmatees ;  and  before  and  since  then  the  number  has  varied  from 
for^-three  to  nine,  whidL  represents  the  extremes ;  the  average  num- 
ber being  about  twenty-five.  In  1871  the  l^slature  passed  a  general 
law  authorizing  any  savings  bank  to  reduce  the  number  of  its  trustees 
designated  in  ita  charter  to  not  less  than  fifteen,  by  omitting  to  fill 
vaeancaea  Here  it  may  be  said  that  the  matter  of  a  quorum  was  left 
to  be  expressed  in  the  charter  or  formulated  in  the  by-laws ;  no  gen- 
eral law  waa  passed  on  this  subject  until  the  year  1875  (§  18,  eh. 
371),  when  it  was  macted  that  a  quorum  should  oonsist  of  not  leas 
than  seven  trustees.  The  smallest  number  fixed  upon  by  charter  was 
five,  and  the  smallest  relative  number  was  six  in  a  board  of  forty- 
three.  April  15,  1853  (eh.  257,  amended  June  30,  1853,  ch.  492), 
the  l^slature  passed  an  act  applicable  to  New  York  and  Kings  ooun- 
tiee  only,  prohibiting  any  trustee  of  a  saviugs  bank  to  be  a  trustee  of 
more  than  cme  savings  bank,  and  forbidding  trustees  of  any  savings 
bank,  thereafter  to  be  incorporated,  from  being  directors  at  the  same 
time  in  any  bank  where  any  part  of  the  mcmeys  of  the  savings  bank 
was  deposited.  The  law  was  special  in  character,  having  no  applica- 
tion outside  New  York  and  Kings  counties  —  indeed  it  was  intended 
for  the  cities  of  New  York  and  Brooklyn  —  the  theory  being  a  tend- 
en<7  toward  the  centralization  of  monetary  interests  in  these  cities. 
In  stnne  instances  savings  banks  are  often  only  adjuncts  to  other 
banking  institutions,  the  trustees  in  the  one  being  directors  in  the 
other. 

No  person  may  be  elected  a  trustee  who  is  not  a  resident  of  the 
State,  and  removal  iTOm  the  State  by  a  trustee  after  bis  election  or 
appointment  vacates  his  office.  By  the  revision  of  1882  and  subse- 
quent amendments,  the  minimum  board  of  trustees  was  fixed  at  thir- 
teen, and  two-thirds  of  the  board  must  be  residents  of  the  county 
where  the  bank  is  located,  and  the  insolvraioy  of  a  trustee  vacates  his 
dSoe. 

There  have  been  but  two  exceptions  to  the  usual  mode  of  consti- 
tuting the  boards  of  trustees.     The  first  may  be  found  in  the  charter 
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of  the  Institatitm  for  tbe  SavingB  of  Merahants*  Clerka,  t^(^  was 
obtained  April  12,  1848  {rh.  324).  Seati<»i  2  of  tliat  cbspter  pro- 
Tided  thAt  its  officers  ahoold  oonsiat  of  a  pfesident;  two  vioe-preei- 
dente  and  a  treasnrer,  who,  bother  with  twenty  tmstees,  should 
eonstitate  a  board  of  managers,  fire  of  whom,  if  one  of  the  officers  be 
present,  shonld  oonstitute  a  qaonuu.  Section  3  prorided  that  nine 
of  the  first  managers  should  be  elected  hj  the  CSiamber  of  Oommeroe 
of  the  State  of  New  York,  frcMn  its  own  bodj,  and  the  president,  first 
Tioe-president  and  treasurer  of  the  eaid  Chamber  of  Commerce,  and 
the  president,  Tioe-president  and  treasurer  of  the  Mercantile  Library 
Aaaoeiation  of  Uie  aty  ot  New  York  should  always  be  ex-offieio  man- 
agen,  and  the  nine  members  elected  by  the  said  Chamber  of  Com- 
merce,  together  with  six  ex^fficio  managers,  should  elect  the  remain- 
ing nine  managers. 

He  second  exception  was  in  oonnection  with  the  hybrid  concern 
diartered  May  14,  1868  (ch.  816),  known  as  the  People's  Safe  De- 
posit and  SaTingB  Institution  of  the  State  of  New  Yoil.  Seoticm  S 
thereof  provided  that  after  the  persona  named  in  the  dharter  should 
serre  as  directors  for  one  year,  the  directors  were  to  be  elected  by  the 
BtotUohlerB. 

IltTBaTlEMKTa. 

We  may  nert  diacnss  the  polity  of  the  State  in  relation  to  the  in- 
Testments  which  have  been  from  time  to  time  authorized  by  the  legia- 
latuTOL  As  hereinbefore  stated,  the  first  act  authorizing  the  estab- 
lishment of  a  savings  bank  permitted  investments  only  in  goremment 
■ecorities  or  stot^  created  and  issued  under  and  by  virtue  of  any 
law  of  the  United  States  or  State  of  New  York.  The  Bank  for  Sav- 
ings in  the  City  at  New  York  subsequently,  upon  petition  to  the  legis- 
lature, and  with  the  approval  of  Governor  Clinton,  was  authorized 
to  invest  in  bonds  of  the  city  of  New  York;  a  warrant  which  in  1837 
(ch.  114)  waa  extended  to  include  the  Ixoids  of  the  State  of  Ohio,  a 
material  enlargement  of  the  scope  of  iurestments.  The  same  year 
the  legislature,  with  a  spirit  evincing  more  liberality  than  sense  of 
security,  authorized  the  Albany  Savings  Bank  to  invest  its  trust 
funds  "  in  the  stock  of  any  of  the  banks  of  the  cities  of  Albany  and 
Tnj."  Here  waa  decided  descent  in  the  scale  of  securi^  from  the 
bends  of  the  United  States  or  of  a  particular  State  to  the  stock  of  a 
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banking  corporation  liable  to  the  vicissitudes  of  oonunercial  pursuits. 
It  was  fortunate  for  the  savings  bank  that  its  trustees  did  not  take 
advantage  of  their  enlarged  powers,  or  the  suapensitm  or  failure  of 
some  of  tlie  banks,  in  the  stock  of  wbich  tbe;  were  authorized  to  in- 
vest, would  have  led  to  serious  results.  In  the  year  1829  (cb.  17) 
the  Seaman's  Bank  for  Savings  was  chartered  with  power  to  invest 
in  the  bonds  of  the  United  States,  New  York,  Pennsylvania,  Ohio, 
and  the  ci^  of  New  York.  In  1830  (ch.  96)  the  Bank  for  Savings 
in  the  City  of  New  York  was  authorized  to  loan  on  real  estate  and  to 
make  temporary  deposits  in  any  incorporated  bank  in  said  city.  The 
permission  to  loan  on  real^  was  first  without  limit  as  to  the  propor- 
tion of  loan  to  the  value  of  the  real  estate,  and  later  to  the  limitation 
of  the  loan  being  placed  at  half  the  value  of  the  security.  It  would 
be  practically  useless  to  follow  the  history  of  legislation  in  detail  as 
to  savings  banks  in  the  ensuing  fifteen  years,  but  the  fact  remains  to 
be  emphasized  that  during  this  time  there  was  a  constant  diminution 
of  the  United  States  public  debt,  until  1835,  when  it  waa  almost 
nothing,  being  but  $337,600.  United  States  hoada  were,  therefore, 
not  available  for  investment  by  savings  banks,  now  rapidly  multiply- 
ing ;  more  and  more  bond  and  mortgage  formed  the  basis  of  invest- 
ment, while  the  legislation  of  the  State  relating  thereto  was  capricious 
and  vacillating.  Each  savings  institntion  had  not  only  to  procure  its 
own  special  charter,  but,  in  the  absence  of  general  laws,  it  secured 
the  most  liberal  one  it  could,  with  as  few  restrictions  as  possible ;  the 
charters  of  no  two  banks  were  the  same  or  included  precisely  the  same 
privileges. 

In  1846  (cb.  176)  a  savings  bank  was  incorporated  containing  a 
new  provision  in  its  charter  authorizing  the  trustees  to  hold  "  an 
available  fund  of  not  exceeding  $50,000,  which  they  may  keep  to 
meet  the  current  payments  of  said  corporation."  Here  is  the  first 
appearance  of  a  reserve  fund,  but  singularly  enou^  it  was  not  made 
proportionable  to  capital  or  deposits  as  in  the  national  banking  sys- 
tem, but  was  fixed  at  an  arbitrary  amount  not  to  be  varied  whether 
the  deposits  were  a  hundred  thousand  or  a  million  of  dollars,  and  a 
peculiar  feature  of  the  law  was  that  this  reserve  was  not  necessarily 
to  be  in  gold,  silver  or  bank-notes,  or  even  negotiable  securities,  but 
"  in  such  available  form  as  the  trustees  may  direct" 

In  February  of  the  same  year,  applications  having  been  made  for 
charters  for  savings  banks  at  Buffalo  and  Bochester,  the  Assembly 
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OfHumittee  cm  b&nks  seem  to  have  beccane  aroused  to  tbis  peculiar 
etmditioii  of  affairs.  The  savings  bank  depoeite,  at  this  time 
■jDOimted  to  about  $10,000,000.  The  oommittee,  in  tbeir  report  to 
the  Asa^ubly,  express  surprise  at  the  want  of  care  in  legislation,  as 
they  find  the  only  gnarant;  the  pablie  have  against  lose  by  fraud  or 
defalcation  is  "  the  high  cbaraoter  and  standing  of  these  several 
boards  of  trustees,"  and  declare  "  the  vvay  is  op^i  for  defaulters  and 
swindlers  if  they  chooee  to  improve  their  opportunities,"  and  assert 
that  the  provisions  constituting  a  quorum  (sometimes  but  one-third 
of  the  trustees  being  required)  to  be  wholly  unsatisfactory.  They 
recommend  that  securities  be  not  chaiged  without  the  consent  of  two- 
thirds  of  the  trustees,  that  the  banks  should  be  subjected  to  the  super- 
vision  of  the  Comptroller,  that  the  managers  be  placed  under  txHids, 
and  they  disapprove  the  requirement  that  the  servioe  of  the  managers 
should  be  gratuitous,  for,  they  say,  "  where  men  get  nothing  for  their 
services  they  are  sure  to  beoc«ne  careless  in  their  supervision." 

The  legislature  chartered  the  Buffalo  Savings  Bank,  adding  several 
additional  safegnards  —  refused  a  charter  for  a'  second  bank  at  Rodi- 
ester,  and  also  refused  to  pass  a  general  law  for  the  inoorporati(Hi  of 
savings  banks.  The  legislature  of  1847  (ch.  466)  amended  the  char- 
ter of  the  Buffalo  Savings  Bank,  by  prohibiting  it  from  disooonting 
bosiness  paper,  and  adding  this  provision,  "  whenever  the  amount  of 
the  money  in  deposit  in  such  bank  shall  exceed  the  sum  of  $400,000, 
the  available  fund  may,  in  the  discretion  of  such  trusteee,  be  in- 
creased to  any  sum  not  exceeding  $100,000."  A  general  act  was  also 
passed  autboriring  deposits  to  be  made  with  banking  associations  as 
well  as  with  incorporated  banks.  Legislation  continued  special,  pre- 
senting no  marked  feature  except  that  the  reserve  fund  was  generally 
fixed  at  one-third  of  the  deposits.  In  1849  (ch.  179)  investments 
were  allowed  in  the  stocks  of  any  city  in  this  State;  in  1853  (ch. 
257)  the  legislature  allowed  the  savings  banks  of  New  York  City 
and  Brooklyn  to  invest  in  the  bonds  of  any  State  in  the  Union,  and 
to  loan  on  any  of  these  securities  as  collaterals.  Town  bonds  were 
not  an  authorized  investment  until  1863  (oh.  315),  when  the  legis- 
latnre  also  authorized  the  savings  banks  to  loan  their  funds  on  the 
bonds  of  cities  or  counties  of  this  State,  providing  the  act  authorizing 
the  issue  of  the  bonds  made  provision  for  their  payment  by  the  im- 
position of  a  tax.  There  was  no  diange  in  the  general  l^slation 
of  the  State  relative  to  savings  banks  until  the  year  1876  (oh.  371), 
when  a  general  law  was  passed.  (^Ic 
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The  ameDded  confititution  oi  the  State,  ratified  by  popular  rote  in 
1874,  went  into  operation  January  1,  1875 ;  among  ita  proviaions  waa 
one  reqairing  the  legislatnre  by  general  law  to  etnifonn  all  charters 
"  of  matitutions  for  savingB  to  a  uniformity  of  powers,  ri^ts  and  Ua- 
Inlities."  In  compliance  with  such  requirement,  bills  were  intro- 
duced in  both  the  Senate  and  the  Assembly  early  in  January  of  that 
year,  one  in  tlie  Senate  and  two  in  the  House.  Differences  arose  on 
the  question  whether,  as  in  the  case  of  other  corporations,  savings 
banks  should  be  established  under  the  general  law  to  be  passed,  out- 
side of  any  special  authority  of  tlie  l^^lature,  or  whether  the  law 
being  passed,  no  bank  should  be  established  under  ita  provisions  until 
the  ccmsent  of  the  legislatnre  was  obtained.  In  the  midst  of  the  cm- 
flict  of  views  which  prevailed,  an  entirely  new  bill  was  framed  con- 
taining the  beet  features  of  aU,  together  with  aomB  additional  pro- 
visions. This  bill  was  generally  favored  by  the  banking  inteieets, 
and  was  largely  the  ontoome  of  omsultatiiHi  with  the  truateea  of 
savings  banks.  After  extended  discussion  it  passed  the  Assembly, 
and  was  sent  to  the  Smate,  which  body  proposed  amendments  in 
which  the  Assembly  refused  to  concur,  and  a  conference  ccmunittee 
became  necessary.  Contrary  to  general  expectation,  a  oonolusiMi 
was  reached,  and  a  bill  agreed  upon,  substantially  that  of  the  Assem- 
bly, with  BOToe  of  the  Senate's  modifications  incorporated.  The  bill 
not  only  contained  the  customary  repealing  clause,  but  also  a  pro- 
vision repealing  all  charters  and  parts  thereof  inconsistent  with  the 
act.  By  its  passage  every  savings  bank  in  the  State  was  brou^t 
under  the  provisions  of  one  fundamentel  law,  containing  uniform 
powers,  limits  and  safeguards  for  all.  Briefly  epit«»nized,  the  KIl 
provided  for  the  organization  of  savings  banks  through  the  office  of 
the  Bank  Superintendent;  limited  individual  deposits  to  $5,000; 
limited  dividends  to  six  per  cent  per  annum  nntil  a  surj^us  of  ten 
per  cent,  upon  deposits  was  accumulated ;  required  the  accumulation 
beyond  ten  per  cent  to  be  divided  every  three  years ;  made  trustees 
personally  liable  for  dividends  declared  and  credited  in  excess  of 
earnings;  protected  deposits  of  minors  and  females;  prohibited  the 
banks  from  pleading  the  statute  of  limitation  in  defence  of  actiims 
Inou^t  to  recover  deposits;  and  authorized  investments  in  the  fol- 
lowing securities  only: 

1.  Stocks  issued  or  guaranteed  by  the  United  States.  3.  New 
York  State  stocks.  S.  Stocks  of  any  State  in  the  Union  that  has  not, 
within  ten  years  previous  to  the  investment,  defaulted  in  principal 


HISTOIIOAZ.    8KXTOH.  6» 

or  interest  4.  Bonds  of  anj  tiiy,  oonnty,  town  or  Tillage  in  this 
Stats  iaBOfid  in  porsnanoe  of  law.  6.  Bimds  and  mort^ges  cm  ooin- 
eambered  real  eaUte  in  this  State,  worth  twice  the  amount  loaned 
tberacNi,  or  whm  unprodnctiTe,  not  over  fort^  per  cent,  of  its  ralue, 
the  total  oi  sadi  loans  not  to  exceed  aix^  per  oenL  of  the  deposits. 
8.  In  real  eetate  for  banking  parpoaea  bat  onder  careful  restricticna 
as  to  the  amoont  Inreetment  in  other  secorities  was  made  a  miade- 
meaner.  An  arailaUe  fund,  in  the  form  of  cash  aa  hand  or  d^>osited, 
was  provided  for,  a  flexible  amoont  proportionable  to  deposits  being 
pnecribed.  In  addition  the  Superintendent  of  the  Banking  Depart- 
ment WHS  diarged  with  the  du^  of  examining  every  bank  once  in  two 
Tears,  and  as  muoh  oftener  as  he  may  deem  neoetsary;  the  expense 
of  sndi  egaminations  to  be  borne  by  the  banks.  His,  in  brief,  is  a 
■oiDinary  of  the  salient  features  of  the  geneTul  law  of  1876,  whicb 
admirably  served  its  porpoee,  and  the  substantial  provisiiHu  c^  whidi 
were  retained  in  the  law  of  1882  (A.  409),  in  the  subsequent 
"  Banking  Law  "  (L.  1892,  oh.  689),  and  are  included  in  the  present 
Banking  Law  (L.  1809,  tiL  10 ;  Ooaaol  Laws,  <dL  3). 

Sobeeqaent  to  the  law  of  1875  trustees  of  savings  banks  were  au- 
thorized to  invest  die  mtmeyB  in  their  custody  in  the  bonds  of  the 
District  of  Columbia,  cxmmionly  known  as  the  3-65  bonds,  and  any 
interest-bearing  obligations  issued  b^  the  coun^  in  which  the  bank 
mnlring  the  investment  is  situated. 

Aothority  for  the  former  was  originally  granted  by  Laws  of  1879 
(di.  437),  and  ior  the  latter  by  chapter  184  of  the  Laws  of  1880, 
both  of  whid  laws  were  repealed  by  and  their  provisions  ioduded 
in  the  Laws  of  1882  (dt  409).  By  diapter  624,  Laws  of  1887,  in- 
terest-bearing obligations  of  other  Statee,  and  like  obligations  issued 
by  any  city  or  county  in  this  State,  were  added  to  the  list  of  invest- 
ments; and  by  diapter  373,  Laws  of  1888,  the  list  was  Lacreased 
so  as  to  indude  sdiool-district  bonds  and  "  union  free  sdiool-distriot 
bonds  issued  for  sdiool  purposes." 

The  legislature  of  1893  enacted  a  statute  (ch.  440)  whereby 
trustees  oi  savings  banks  were  authorized  to  invest  in  "  the  stocks 
and  bonds  of  the  cities  of  BostcAi  and  Worcester,  Mass. ;  St  Louis, 
Ma;  CSeveland,  Ohio;  Detroit,  Mich.;  Providence,  B.  I.,  and  New 
Haven,  Good"  It  is,  however,  expressly  provided  that  " if  at  any 
time  the  debt  of  any  of  these  dties,  less  its  water  debt  and  sinking 
fund,  shall  exceed  seven  per  cent  of  ita  valuation  for  the  purpose 
of  taxation,  its  bonds  snd  stocks  shall  thereafter  cease  to  be  an  an-, 
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thorized  inTeBtment  for  the  moneys  of  savings  banks,  but  the  Bank 
SuperinteDdent  may,  in  his  discretion,  require  any  savinge  bank  to 
sell  or  retain  such  bonds  or  stocks  <Kf  these  cities  as  may  have  been 
brought  before  this  indebtedness."  This  enlarged  scope  of  investr 
ment  has  been  further  extended  by  subeequent  amendments  to  in- 
clude bonds  and  stocks  of  other  cities,  and  the  £rat-niortgage  bonds 
of  certain  cHaBsified  railroads  in  this  State,  and  certain  named  rail* 
roads  of  other  States.  The  last  enactment  of  this  nature  was  chapter 
581,  Iaws  1906,  and  ie  contained  in  section  146  of  the  present  re- 
vision. 

While  the  deposits  in  these  institutions  annually  increase  at  a 
rapid  rate,  the  range  of  investments  tends  constantly  to  diminish  be- 
cause of  the  maturity  and  payment  of  Federal,  State  and  municipal 
bcmds,  and  it  will  presumably  become  necessary  from  time  to  time 
to  enlai^  the  classes  of  securitiea  in  which  these  banks  and  institu- 
tions may  invest  their  funds. 

DlVlXUEBDS. 

An  investigation  of  the  subject  of  dividends  to  depositors  is  c^ 
interest.  A  customaiy  provision  in  the  charters  granted  by  the  legis- 
lature was  in  these  words: 

"  It  shall  be  the  du^  of  the  trustees  to  regulate  the  rate  of  interest 
to  be  allowed  to  depositors  so  that  they  shall  receive  as  nearly  as  may 
be,  a  ratable  proportion  of  all  the  profits  of  the  corporation  after  de- 
ducting the  necessary  expenses." 

An  act  passed  April  23,  1831  (ch.  164),  entitled  "  An  act  concern- 
ing the  Bank  for  Savings  in  the  City  of  New  York,"  authorized  the 
board  of  trustees  of  the  bonk  to  r^ulate  from  time  to  time  the  in- 
terest to  depositors,  so  that  the  int«reet  allowed  to  depositors  having 
$600  or  more  deposited  with  the  bank  should  be  at  least  one  per  cent 
less  than  the  interest  allowed  to  others. 

Section  6  of  "  An  act  relative  to  savings  banks  or  institutions  for 
savings  in  the  city  and  county  of  New  York  and  county  of  Kings," 
passed  April  15,  1853  (ch.  257),  provided  that  "  No  such  savings 
bank  or  institution  for  savings  hereafter  to  be  incorporated  shall  re- 
ceive from  any  individual  depositor  a  larger  sum  than  $1,000,  or  a 
larger  amount  than  $3,000,000  in  the  aggregate  amount  of  deposits, 
exclusive  of  its  banking-house ;  and  the  rate  of  interest  on  all  deposits 
of  $500  and  under,  shall  be  one  per  cent  per  annum  greater  than 
shall  be  allowed  on  any  sum  exceeding  $500."     The  steady  growdi 


HisTOBioAi.  onrroH. 


>f  these  institatioiis  ib  ahown  in  the  schedule  below.'"     Hie  present 
liv  nuLj  be  found  in  eectioa  143  of  the  Banting  Law,  post. 
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Januaryl,  1^ 

Januaryl.  1^ 
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7,400.1Itl.O0 
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78 
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26 
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21 
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>5 
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18.672.3(18.00 

412,147,213 

14,153.005.00 

481.080,010 

14,734.608.00 

1,147,588 

487,107,501 

15,028,a38,00 

1,165.174 

876.14 

16.777.022.00 

606,017.751 

18,781,202.00 

1,325  062 

381.13 

038.677,515 

17,890,910.00 

1,862.S.'.3 

8W.25 

JiinaiV  1.  1890 

JwnarVl    1891 

19,28.1,506.00 

J«a^  1,1893 

088,435,420 

90,OM».780.00 

l,5l6.;.'Hfl 

3BM.0O 

B3B.85H.278 

21.2711.956.00 

1.008,KU4 

617,089,448 
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l,6H5.I.Vi 

300.. W 

Januar*  1, 180S 

601,764.608 

24.228.416.00 

1.695.787 

718,176.888 

30.414.560.00 

1, 7.111.  M(W 

Januaryl.  1899 

January  1.  lOW 

29,639.688.00 

1.981,371 

447.91 

January  1.1001 

81.389,820.00 

2.073.190 

457.06 

January  1. 1009 ] 

88.820.994.00 

2,174.611 

466.40 

January  1.1908 1 

84,011.418.00 

3,37n,:l83 

January  1. 1904  1 

86.842.080.76 

2,865,5M;t 

Januaryl, 1906 1 

89,929.616.69 

9,448,055 

490.30 

47.007.918.70 

Jannary  1, 1908 1 

49,977.017.15 

2.781,447 

Jann<UTl,1909 l 

B0,Hft5,987.89 

2.786.280 

010.80 

July        1,1909 1 

62,087,300.00 

2,786.614 

669. 86 
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SCBFLUB    MONBTS. 


Aso^er  source  of  legislative  dlseussion  was  Uie  surplus  moneys 
which  had  accumulated  in  the  several  savings  banks.  Chapter  254 
of  the  Laws  of  1831,  passed  April  23,  aatitled  "  An  act  concerning 
the  Banks  for  Savings  in  the  City  of  New  York,"  provided  for  the 
accumulation  of  a  surplus  fund  as  follows:  "  The  board  of  trustees 
of  the  Bank  for  Savings  in  the  City  of  New  Toik  are  hereby  author- 
ized to  accumulate  gradually  and  hold  inveeted  a  surj^us  fund  not 
moeeding  three  per  cenL  on  the  amount  of  deposits,  to  the  end  that 
in  case  of  a  reduction  in  the  market  price  of  the  pnblio  stocks  and 
securities,  held  or  to  be  held  hy  the  said  bank,  below  the  par  value 
thereof,  any  loss  to  the  depositors  l^  reaecm  of  such  reduoti«Hi  may  bo 
prevented  or  made  good  l^  means  of  the  said  fund." 

Chapter  178  of  the  laws  of  1836,  passed  April  23,  amended  the 
charter  of  this  institution  in  reference  to  authorized  surplus,  as  fol- 
lows: "  The  board  of  trustees  of  the  said  savings  bank  are  hereby 
authorized  to  accumulate  gradually,  and  hold  invested,  a  surplus 
fund  not  exceeding  ten  per  cent  on  the  amount  of  deposits,  to  the 
end  that  in  case  of.  a  reduction  in  the  market  price  of  the  securities 
or  public  stoc^,  held  or  to  be  held  by  the  said  bank,  below  the  par 
value  thereof,  any  loss  to  the  depositors  by  reason  of  enoh  reduction 
may  be  prevented  or  made  good  by  means  of  said  fund." 

A  general  law,  passed  May  6,  1839  (ch.  347),  made  the  following 
provision :  "  The  board  of  trustees  of  the  said  savings  banks  are 
hereby  authorized  to  accumulate  gradually  and  hold  invested  in  like 
securities,  as  authorized  by  the  act  incorporating  said  banks,  a  miT- 
plus  fund  not  exceeding  ten  per  cent  on  the  amount  of  deposits  in 
said  banks,  respectively,  to  the  end  that  in  case  of  a  redaction  in  the 
market  price  of  the  securities  or  public  stocks,  held  or  to  be  held  b^ 
the  said  banks,  or  any  of  them,  below  the  par  value  thereof,  any  loss 
to  the  depositors  by  reason  of  such  reduction  may  be  prevented  or 
made  good  to  them  hy  means  of  said  surplus  fund." 

An  amendment  to  the  constitution  was  adopted  Novnnber  3,  1874, 
conforming  all  charters  of  savings  banks,  or  institutions  for  savingB, 
to  a  uniformity  of  powers,  rights  and  liatnlities,  and  all  "  chartera 
hereafter  granted  for  such  corporations  shall  be  made  to  conform  to 
sudi  general  law,  and  to  such  amendments  as  may  be  made  thereto. 
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And  no  such  eorporatioo  ahall  tuve  onj  capital  atoA,  nor  bIulU  the 
trtuteee  thereof,  or  any  of  them,  have  an;  intareat  whatever,  direci 
or  indirect,  in  the  profits  of  such  oorporaticHi ;  and  no  directcn-  or 
trustee  of  anj  aadb  bank  <«■  institntioD  shall  be  interested  in  any  loan 
or  uae  of  any  nuHi^  or  property  of  aach  bank  or  insUtution  for  sav- 
in^B.  The  I^ialatare  shall  have  no  pow»  to  pass  any  act  granting 
any  special  charter  for  banking  purposes ;  bnt  corp<»ations  or  asso- 
ciaticHiB  may  be  formed  for  such  purposes  under  general  laws."  Sec- 
ticm  4  of  Art.  VIII,  OmisL  N.  T.) 

Aa  directed  by  the  foregoing  amendment,  the  legistatore  passed 
the  General  Savings  Bank  Law  of  1875  preriously  mentioned.  Chap- 
ter 256  of  the  I«we  of  1877,  passed  May  10,  amended  the  General 
Savings  Bank  Law  by  reducing  the  rate  of  interest,  which  savings 
banks  were  anthorized  to  pay  depoeitmv,  to  five  per  cent  It  further 
authorized  the  accumalation  of  a  sorplas  fund  of  fifteen  per  cent 
and  required  the  trusteee  of  savings  banks  to  divide  anch  surplus 
amcmg  depoeitors  when  the  same  shall  amount  to  fifteen  per  cent  of 
die  deposits  held  by  the  bank.  The  basis  <m  whidi  such  surplus  was 
estimated  was  dianged  so  that  the  intereetpaying  stocks  and  bonds 
held  by  a  savings  bank  ahoaid  not  be  estimated  above  their  par  value 
or  above  their  market  value  if  below  pax.  All  the  foregcnng  pro- 
visions are  retained  in  the  present  law  (Section  153  and  154). 

Fat  07  TkDSTsn. 

The  first  savings  bank  charter  in  this  State  said :  "  The  trustees 
or  managers  of  said  institution  shall  not,  directly  or  indirectly,  re- 
ceive any  pay  or  emolument  for  their  services."  All  other  charters 
prior  to  1860  contained  a  like  provision.  Indeed,  in  some  charters 
trostees  were  pndiibited  from  being  depositcns  except  as  guardiaos 
or  trustees  for  others.  The  first  authorizotion  of  trustees  to  receive 
pay,  when  acting  in  any  capacity,  is  found  in  an  amendment  to  the 
charter  of  the  Troy  Savings  Bank  (cb.  216,  Laws  of  1850),  where 
it  was  enacted :  "  It  shall  be  lawful  for  the  managers  to  pay  to  the 
president  of  the  institution  such  compensation  as  tbey  shall  deem 
reasonable  for  superintending  the  business  and  concerns  of  said  cor^ 
p(»ation,  either  wholly  or  with  the  aid  of  such  clerk  or  derks  as  the 
managera  may,  from  time  to  time,  appoint     Again  in  &e  year  1868 
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the  law  was  changed,  making  it  lawful  for  trustees  of  institutions  for 
savings  in  the  counties  of  New  York  and  Kings,  and  in  the  city  of 
Buffalo,  "  to  pay  to  their  reepective  presidentB  such  compensation 
for  their  serricee  as  shall,  in  the  opinion  of  such  trustees,  be  reason- 
able," (oh.  136).  In  1863  (ch.  476)  the  Icgialatore  amended  the 
charter  of  the  Foughkeepeie  Savings  Bank  by  authorizing  its  truateea 
to  pay  the  president  of  that  bank  a  reasonable  compensation  out  of 
the  surplus  earnings. 

The  law  now  provides  that  no  trustee  of  a  savings  bank  shall  have 
any  interest  whatever,  direct  or  indirect,  in  the  gains  or  profits 
thereof,  nor  as  such,  directly  or  indirectly  receive  any  pay  or  emolu- 
ments for  his  services,  except  as  thereinafter  provided.  Another 
section  provides  that  it  shall  be  lawful  for  trustees  of  such  corpora- 
tion, acting  as  officers  of  the  same,  whose  duties  require  and  receive 
their  regular  faithful  attendance  at  the  institution,  to  receive  such 
compensation  as  in  the  opinion  of  a  majority  of  the  board  of  trustees 
shall  be  just  and  reasonable ;  but  it  shall  not  be  lawful  to  pay  trustees, 
as  such,  for  their  attendance  at  meetings  of  the  board.  When  ap- 
pointed, however,  as  a  committee  to  examine  the  vouchffl«  and  assets, 
or  to  investigate  and  report  on  investments  in  bonds  and  mortgages, 
they  may  receive  such  compensation  as  a  majority  of  the  trustees  may 
deem  just  and  reasonable.     (Section  155,  Banking  Law,  post.) 

Bonds  to  guarantee  the  fidelity  of  the  officers  and  derks  may  be 
accepted  from  approved  surety  companies,  and  the  premiums  may 
be  paid  by  the  bank,  and  will  be  allowed  as  a  necessary  disbursement. 

niTci.AiMBD  Deposits. 
The  impression  that  the  savings  banks  of  the  State  hold  a  vast 
sum,  in  the  a^r^ate,  of  money  for  which  there  are  no  claimants,  has 
quite  often  afforded  a  prolific  theme  for  l^slative  discussion,  and 
numerous  measures  have  been  introduced  having  for  their  object  the 
transfer  of  such  unclaimed  deposits  to  the  custody  of  the  State  for 
its  benefit.  In  the  year  1853  a  bill  was  introduced  which  required 
savings  banks  to  transfer  to  the  board  of  supervisors  of  their  respec- 
tive counties  the  moneys  of  all  depositors  whose  accounts  had  not 
been  added  to  by  new  deposita  or  diminished  by  drafts  during  the 
preceding  twenty  years.     This  bill  failed  to  become  a  law. 
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In  1859  the  legislature  appointed  a  committee  to  examine  the  Vari- 
ons  savings  banks  for  the  pnrpoee  of  asoertaining  the  amount  of  un- 
daimed  depoeits  held  by  each ;  and  again  in  1862  «  hill  was  uitro- 
dveed  in  the  Aaaemhly,  having  for  its  object  the  confiscation  of  these 
■(^called  unclaimed  deposits.  A  committee  of  the  l^slatuie  was 
a|^>oiiited  witlL  full  power  to  investigate  the  subject  The  report  of 
gotdi  ocxnmittee  vas  submitted  to  the  l^^lature  of  1863,  in  which 
Qiej  saj: 

"  Hie  subject  of  undaimed  moneys,  supposed  to  be  Ijing  in  the 
several  savings  banks  in  the  State,  has  been  for  many  years,  inside 
and  ontside  of  the  legislature,  a  fmitfnl  source  of  discussion.  The 
pnUic  press  has,  periodically,  teemed  with  articles  on  the  subject, 
and  year  after  year  bills  and  propositions  have  been  introduced  into 
the  l^slature  proposing  U>  transfer  these  unclaimed  moneys  to  the 
custody  of  the  State,  suppoeing  them  to  amount  to  millions.  The 
result  of  the  present  investigation  fully  demonstrates  that  the  public 
mind  has  been  greatly  misled  as  to  the  amount  of  these  moneys. 
Whatever  may  be  the  power  of  the  l^islature  as  to  the  disposition 
of  the  money  itself,  the  amount  is  clearly  not  as  large  as  it  has  gen- 
erally been  supposed  to  be,  judging  from  the  tone  of  the  discussion 
of  the  question  in  the  public  press  and  in  both  branches  of  the  legis- 
lature. 

"  No  doubt  may  have  confounded  the  surplus  moneys  of  our  sav- 
ings banks  with  the  unclaimed,  and  to  this  fact,  probably,  may  justly 
be  attributed  the  extravagant  ideas  that  have  been  so  prevalent  in 
the  public  mind  upon  the  subject  of  the  latter." 

Tlie  aggr^ate  amount  of  deposits  unclaimed  for  a  period  of  twenty 
years,  found  by  the  committee,  in  all  of  the  savings  banks  of  the 
State,  was  $89,227.04.  The  committee  in  conduding  their  report 
further  say : 

"  Aa  to  the  right  of  the  l^slature  to  appropriate  to  itself  the  cus- 
tody of  these  moneys,  the  committee  have  nothing  to  say ;  that  ques- 
tion they  have  not  been  asked  by  the  legislature  to  determine,  it  be- 
ing simply  their  province  to  ascertain  the  amount  of  sudi  unclaimed 
mcmeys.  Able  legal  men  have  been  found  on  both  sides  of  this  ques- 
tion, and  the  probability  is  that  it  would  become  a  matter  of  judicial 
decision  should  the  legislature  pass  a  law  on  the  subject" 

In  1875  public  attention  was  again  drawn  to  the  subject  of  un- 
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claimed  deposits  through  a  Senate  resolution  directing  the  Superin- 
tendeoit  of  the  Banking  Department  to  escertain  tlie  amount  of  de- 
poeitB  or  balances  in  the  several  savings  banks  of  tliis  State  which 
have  remained  unclaimed  for  a  period  of  twenty  years  and  upward; 
also  the  amount  for  ten  years  and  upward,  and  with  all  convoiient 
dispatch  to  report  the  same  to  the  S^ate.  March  12,  1875,  the  Su- 
perintendent reported  the  amount  of  imdaimed  deposits  held  by  the 
several  banks  to  be  $854,844.72,  of  whidi  amount  $316,656.60  had 
remained  unclaimed  for  twenty  years  and  upward,  and  $588,188.12 
for  ten  years  and  upward  and  lees  tlian  twenty  years,  while  the  a^;re- 
gate  deposits  held  by  the  several  savings  bonks  January  1,  1876, 
was  $303,935,649. 

Under  the  present  law  all  accounts  of  depositors  amounting  to  Ave 
dollars  or  over,  and  whidi  have  remained  dormant  for  twenty-two 
years,  are  required  to  be  reported  annually  to  the  Superintendent  oi 
the  Banking  Department  (Section  30,  Banking  Law,  post.) 
'  A  special  report  was  called  for  by  the  Bank  Superintendent  in 
1894,  but  was  for  amounts  in  excess  of  $50.00  instead  of  $5.00  or 
over  that  had  remained  dormant  tot  twenty-two  years.  This  report 
showed  the  so-called  "  imclaimed  "  or  dormant  accounts  to  aggregate 
$1,672,468.52  at  that  lime.  Hie  whole  number  of  dormant  accounts 
reported  to  him  in  1890,  the  first  year  that  the  law  required  reports 
to  be  made  concerning  them,  plus  those  that  had  become  dormant 
between  1890  and  the  latter  part  of  1904,  was  12,250,  and  of  this 
total  3,223,  or  more  than  26;£,  was  shown  by  the  reports  of  1904  and 
preceding  years  to  have  beccsne  active. 

It  may  be  added  that  the  savings  banks  which  hold  dormant  ac- 
counts have  been  earnestly  at  work  to  trace  those  to  vriiom  they 
belong,  and  with  decided  succees.  The  number  of  such  accounts 
decreased  very  largely  since  1899.  In  one  savings  bank  which  at 
that  time  had  over  three^uarten  of  a  million  dollars  of  dormant 
accounts,  there  has  been  a  reduction  in  them  aggregating  more  than 
$600,000,  so  that  the  present  average  of  each  is  but  $97.51.  Upon 
this  specifie  showing  it  would  seeon  to  be  a  safe  assumption  that  the 
total  of  dormant  accounts  in  all  of  the  savings  banks  of  the  State  is 
under  a  million  dollars,  which  is  six  one-hondreddis  of  cme  per 
centum  of  the  total  resources  of  these  institutionB. 
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Taxation." 


Althon^  the  dear];  defined  policy  of  the  State  since  tbe  incepticm 
of  tlie  savingB  bank  system  has  been  to  grant  general  exemption  to  the 
deposits  and  surplus  of  audi  institutions  fnnn  taxation  b^  State  or 
local  aothorities,  yet  earnest  effort  has,  on  several  occasions,  been 
made  1^  individual  members  ot  the  legislature  to  impose  upon  these 
institntitms  the  burdens  of  taxatitm.  With  few  ezoepticoiB  these 
efforts  have  proved  abortive. 

A  law  was  passed  April  15,  1857  (cL  456),  entitled  "An  act  in 
relation  to  the  asseeBment  of  taxes  of  incorporated  oompanies,"  seo- 
ti<«i  4  of  which  is  as  follows: 

*'  Tie  depoeits  in  anj  bank  for  savings  which  are  due  depositozB 
.  .  .  shall  not  be  liable  to  taxation  other  than  the  reel  estate  and 
stocks  which  may  be  owned  by  such  bank  .  .  .  and  which  aie  now 
liable  to  taxation  under  the  laws  of  the  State." 

An  opinion  1^  the  Attorney-General  was  filed  in  the  Banking 
Department  June  12,  1878,  in  which  that  officer  holds  that  this  sec- 
tion exnnpt  deposits  in  savings  banks  absolutely  fnon  taxaticm. 
He  further  states  thut  a  depositor  cannot,  therefore,  be  taxed  for 
sndi  deposits,  this  statute  protecting  the  savings  institutions  as  well 
as  their  depositors. 

In  1866  an  act  of  the  legislature  made  the  surplus  of  savings  banks 
subject  of  taxati(Hi ;  in  the  following  year  the  law  was  amended  by 
exempting  from  taxation  so  much  of  the  surplus  as  was  invested  in 
United  States  bonds,  which  exemption  was  a  preotical  repeal  of  the 
statute. 

In  1868  the  question  of  taxation  was  again  the  subject  of  legisla- 
tive discussion,  aa  it  has  been  on  several  occasions  since  that  date, 
notably  in  1880,  when  a  bill  was  introduced,  proposing  to  levy  a  State 
tax  on  depoeits  in  savings  banks  of  one-quarter  of  one  per  cent. 

This  measure  attracted  considerable  public  attention  and  met  with 
very  general  opposition.  The  pre^  characterized  it  as  a  "  tax  on 
thrift  and  frugality,"  and  the  propoeed  law  was  defeated. 

September  1,  187d,  Mr.  Justice  Bakitabd  gave  an  opinion  at 
Special  Term  of  the  Supreme  Court  of  New  York  that  under  the 

"Sm  not*  to  wetioii  S219  U.  a  B.  B.  (U.  8.  C«np.  SUt.  1901,  p.  3508).  pott. 
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then  existing  laws  both  the  deposits  and  surplus  of  the  savings  banks 
of  this  State  are  absolutely  exempt  from  taxation. 

AgfiiUj  in  1884,  the  finance  oommittee  of  the  Assembly  unani- 
mously reported  an  act  "  to  provide  revenue  for  the  State  by  a  tas  on 
savings  banks  and  institutions  for  savings."  The  bill  provided  that 
every  savings  bank  should  pay,  as  a  tax  on  its  corporate  franchise  or 
business,  a  sum  equal  to  twen^-five  cents  on  eveiy  $100,  computed 
on  the  amount  of  its  deposits  and  surplus  funds  in  excess  of  $500,<  . 
000  whether  such  was  invested  in  United  States  securities  or  other- 
wise. So  determined  an  opposition  to  the  bill  was  at  onoe  developed 
that  it  wau  recommitted  to  the  committee  frcon  which  it  emanated, 
and  by  that  committee  reported  adversely.  Under  the  existing  law 
(Tax  Law,  §  4,  subdiv.  14,  post)  all  savings  banks  deposits  are  ex- 
empt In  1901  (ch.  117)  an  annual  franchise  tax  was  imposed  for 
the  privilege  of  a  corporate  existence,  of  one  per  cent  on  the  par  value 
of  the  surplus  and  undivided  earnings  of  all  savings  banks  (Tax  Law, 
§  189,  post)  ;  but  they  were  made  exempt  from  the  general  organiza- 
tion tax,  and  from  the  general  annual  frandiise  tax  (Tax  Law,  §  183, 
post).  This  tax  of  one  per  cent  is  a  step  in  the  wrong  direction  and 
should  be  repealed. 

This  general  exemption  would  seem  to  be  amply  justified  by  the 
fact  that  these  institutions  have  proved  good  educators;  and  while 
the  State  exempts  from  taxation  all  school  property,  both  real  and 
endowment,  it  would  seem  that  both  public  economy  and  public 
morality  just  as  imperatively  demand  that  the  means  by  which  our 
citizens  are  taught  to  acquire  habits  of  economy,  thrift  and  enterprise 
should  also  be  relieved  from  the  burdens  of  taxation.  A  tax  reduces 
the  surplus,  lessens  dividends,  discourages  deposits  and  impairs  the 
usefulness  of  these  institutions,  thus  injuring  the  public  far  beyond 
the  measure  of  the  tax  received. 

ARTICLE    III. 

MORKTi:!)    COKPOKATIORS,   OTHEB   THAN   BaITES,    BAnEHTO   AsSOOIA- 
TI0H8,    ImDIVIDCAI,   BaITKEBS   AND   SAVINGS    IlfSTlTrTIONS. 

Instead  of  pursuing  the  plan  indicated  in  the  two  preceding  chap- 
ters of  this  sketch,  of  giving  a  history  of  the  first  of  the  moneyed 
corporations,  mentioned  in  the  heading  of  this  article,  beginning  with 
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the  action  of  the  I^iislatui^  etc.,  it  has  been  thought  advisable, 
saving  repetition,  to  speak  in  a  general  way  of  their  respective  char- 
ters, and  amendments  thereto,  that  have  fr(Kn  time  to  time  been 
obtained  from  the  legislature.  The  subject  is  divided  into  four 
dasses,  although  in  several  instances,  corporations  have  been  created 
with  such  broad  powers  that  th^  may  with  proprie^  be  placed  tmder 
all  the  various  headings  of  this  chapter. 

TkUST    COUPAITIES. 

The  distincticm  between  trust  ccHnpaniee  and  banks  of  deposit  and 
discoant  is  not  as  broad  practically  as  it  is  in  theory.  In  theory, 
the  latter,  sabject  to  but  few  reetrictlons,  deal  in  investments  of  such 
character  as  they  deem  advisable,  while  the  former  must  have  a  lai^ 
capita],  wlii<^  with  their  trust  funds,  shonld  be  invested  in  the  beet 
securities.  There  must  be  Imquestionable  security  to  depositors,  and 
the  interest  that  may  be  paid  them  is  wholly  of  secondary  ocmeidera- 
don.  The  history  of  these  institutions  clearly  shows  that  the  more 
ccanpletely  eadi  has  approximated  its  theoretical  character  as  a  class, 
the  greater  has  been  its  success ;  and  the  failures  that  have  occurred 
are  due,  in  every  instance,  at  least,  so  far  aa  our  personal  knowledge 
goea,^  to  the  liberal  provisions  of  the  charter  granted  by  the  legis- 
lature. 

The  trust  companies,  generally  speaking,  have  been  created  with 
all  of  the  customary  powers  of  corporations,  and  in  addition  author- 
ized to  receive  moneys  in  trust  and  accumulate  the  same,  at  rates  of 
lawful  interest  to  be  agreed  upon  and  to  accept  and  execute  all  trusts 
of  eveiy  description  committed  to  them  by  any  person,  persons  or  cor- 
poration, or  such  as  may  be  transferred  to  them  l^  order  of  the  Su- 
preme Court  or  by  a  surrogate,  or  by  any  court  of  record.  To  take 
and  accept  by  grant,  assignment,  transfer,  devise  or  bequest^  and  hold 
any  real  or  personal  estate  on  trusts  created  in  acoordance  with  the 
laws  of  this  State,  and  execute  such  legal  trusts  in  regard  to  the 
same,  on  such  terms  as  may  be  declared,  established  or  agreed  upon, 

I  It  maj  not  be  out  of  place  to  itate  that  the  aathor  and  his  Msociat«i  made, 
at  the  requeit  of  the  then  Superintendent  of  the  Banking  Department,  the  flnt 
two  annual  examination!  of  these  and  like  Inatltotioiu.  Such  ezaminatloiu 
were  antboriied  by  chapter  324,  Law*  of  18T4. 
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in  regard  thereto ;  to  act  as  agent,  for  the  purpose  of  iasuing,  register- 
ing or  eountersigning  Btocks,  bonds,  or  other  evidencee  of  debt  of 
any  corpc»rati<Hi,  aBsociatiou,  municipality,  State  or  public  authority. 
To  aooept  inaa  and  execute  trusts  for  married  women  in  respect  to 
their  separate  property,  and  to  act  as  guardian  for  infants. 

No  bond  or  other  security  can  in  the  first  instance  be  required  of 
the  corporations  named  when  appointed  guardian,  reoeiver,  desposi- 
tory,  executor  or  administrator ;  but  the  court  or  officer  appointing 
the  trust  otxnpany  may  upon  application  require  proper  security. 
All  inveetments  of  moneys  received  I^  such  oorporations,  in  either 
of  tbe  characters  mentioned,  have  been  and  are  at  the  sole  risk  of 
the  corporation;  and  for  all  losses  of  such  money  the  capital  stock, 
properly  and  effects  of  the  corporation  were  and  are  absolutely  liable. 
In  the  case  of  the  dissolution  of  the  corporation,  die  debts  due  fr<Hn 
it  in  eitlier  of  the  characters  menti(med  as  l^al  trusts,  are  made 
preferred  claims. 

VPbenever  default  is  made  in  the  payment  of  any  debt  or  liability 
contracted  by  the  corporation,  the  stockholders,  by  most  charters,  are 
made  individually  responsible,  equally  and  ratably  for  tlie  amount 
of  such  debt  or  liability,  to  an  extent  equal  to  the  amount  of  their 
respective  shares  of  stock  in  the  company.  Other  of  the  charters  fix 
the  liability  of  stockholders  at  the  par  value  of  the  stock  held  or 
owned.  For  all  losses  of  money  for  which  tbe  capital  stock  shall  not 
be  sufficient  to  satisfy,  the  trustees  are  responsible  in  the  same  man- 
ner and  to  the  same  extent  that  trustees  are  responsible  in  law  or 
equity. 

The  trustees  usually  are  required  to  be  citizens  of  this  State,  and 
stoekboldere  of  their  respective  corporations  to  a  fixed  amount 
Trustees  and  officers  are  [ovhibited  from  either  directly  or  indirectly 
borrowing  the  funds  or  securities  in  their  custody  or  under  their 
control. 

The  capital  of  trust  companies  is  required  to  be  invested  in  bonds 
and  mortgages  on  unincumbered  real  estate,  situate  in  this  State, 
worth  sixty  per  cent,  of  the  amount  loaned  thereon;  or  in  public 
stocks  of  the  United  States,  New  York  State,  or  of  individual  States, 
or  cities  or  counties  of  this  State.  The  trustees  of  these  corporations 
are  authorized  to  invest  the  premiums  and  profits,  as  well  as  the 
moneys  received  by  them,  in  public  stocks  of  the  United  States,  or 
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of  any  indindnal  State,  or  in  the  stoc^  of  an^  inoarporated  cd^,  or  in 
sndi  real  or  perBOoal  seoaritiefl  se  they  may  deem  inK>per.  Hie  char- 
ters nsoallj  limit  to  $2S,000  the  amoant  of  sUxk  they  may  hold  of 
any  private  incorporated  ccnnpany. 

The  chartera  of  sereral  of  the  older  oorpontions,  in  additi(Bi  to 
the  other  powers  oonferred,  aathorized  the  inBoring  of  all  kinds  of 
proper^  against  1o«b  or  damage  by  fire ;  to  make  insnranoe  on  lives ; 
to  grant  and  pnrciiase  annnities ;  to  make  any  other  contingent  con- 
tract involving  the  interest  of  money  and  the  duration  of  life. 

April  30,  1868,  a  law  (ch.  482)  was  passed  authorizing  any  trust 
or  loan  oompeny,  by  the  direction  of  two-thirds  of  its  board  of  direo- 
tois,  to  pnrdiase  or  invest,  by  loan  or  otherwise,  any  of  its  funds  in 
the  bonds  isaned  by  any  ootmty,  town  or  village  of  this  State,  any- 
thing in  its  charter  to  the  oontniy  notwithstanding. 

Previous  to  the  year  1874,  trust,  loan,  mortgage,  security,  guaranty 
or  indemnity  oompanies  or  associations  were  operated  under  the  pro- 
visions of  their  respective  charters,  there  being  no  general  laws  ap- 
plicable to  them.  Tii»  reports  of  the  variooa  corporations  were  made, 
some  to  the  Comptroller  of  the  State,  and  others  to  the  Supreme 
Court.  The  Law  of  1874,  passed  May  5  (ch.  324),  placed  all  cor- 
porations of  the  class  named  under  the  supervision  of  the  Super- 
intendent of  the  Banking  Department,  and  required  the  several  cor- 
portations  to  make  a  full  report  in  writing  to  him  of  their  condition 
and  affairs  on.  the  last  business  days  of  June  and  December  in  each 
year;  such  reports  to  be  verified  hy  the  oaths  of  such  officers  of  the 
corporation  as  the  said  Superintendent  should  designate,  which  report 
shall  be  in  the  place  of  any  r^wrt  the  corporations  were  required  to 
make  to  the  Supreme  Court,  the  Comptroller,  or  otherwise.  The  act 
further  required  that  the  reports  should  be  in  such  form,  and  contain 
snch  statements,  returns  and  information  as  to  the  affairs,  business, 
condition  and  resources  of  the  corporation,  as  the  Superintendent 
mi^t  frran  time  to  time  prescribe  or  require.  The  Superintendent 
may  also  require  reports  from  any  of  the  corporations  at  any  time  he 
may  deem  it  desirable. 

The  Superintendent  ie  required  annually  to  visit  and  examine 
each  of  the  corporations,  or  appoint  some  competent  peraon  or  per- 
sons to  make  such  ezaminaticniB.    The  expense  of  examination  to  be 
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paid  1^  the  corporation  examined.  The  Superintendent  and  ex- 
aminers have  power  to  adminiater  oaths,  and  maj  compel  the  appear- 
ance and  attendance  of  anj  person  whose  teetimon^  may  be  required 
by  Bummons,  subpoena  or  attachment,  in  the  manner  authorized  in 
respect  to  the  attendance  of  persone  as  witnesses  in  the  courts  of 
record  of  this  State,  and  all  books  and  papers  which  it  may  be  deemed 
necessary  to  examine  by  the  Superintendent  or  the  examiner  or  ex- 
aminers shall  be  produced,  and  their  production  may  be  cc«npe11ed 
in  like  manner.  On  every  examination  inquiry  shall  be  made  as  to 
the  condition  and  resources  of  the  corporation  generally,  the  mode 
of  conducting  and  managing  its  affairs,  the  action  of  its  directors  or 
trustees,  the  investment  of  its  funds,  the  safety  and  prud^ice  of  its 
management,  the  security  afforded  to  those  by  whom  its  engagements 
are  held,  and  whether  the  requirements  of  its  diarter  and  of  law  have 
been  complied  with  in  the  administration  of  ita  affairs. 

Whenever  any  corporation  has  committed  a  violati<m  of  its  charter 
or  of  law,  or  is  conducting  business  in  an  unsafe  or  unauthorized  man- 
ner, the  Superintendent  shall  direct  a  discontinuance  of  the  iU^al 
and  unsafe  practices,  and  in  case  of  refusal  or  neglect  to  comply  with 
such  order,  or  whenever  it  shall  appear  to  the  Superintendent  that 
it  is  unsafe  or  inexpedient  for  any  such  corporation  to  continue  to 
transact  business,  he  shall  communicate  the  facts  to  the  Attorney- 
General,  who  shall  institute  such  proceedings  against  the  corporation 
as  the  nature  of  the  case  may  require.  Every  corporation,  whether 
chartered  by  this  State,  or  any  other  State  or  county,  engaged  in 
receiving  deposits  of  money  in  trust  in  this  State  is  required  to  trans- 
fer and  assign  to  the  Superintendent  of  the  Banking  Department 
registered  public  stocks  of  the  United  States,  or  of  the  State  of 
New  York,  or  of  any  incorporated  city  of  this  State  authorized  by 
the  legislature,  to  the  amount  in  value  of  ten  per  cent,  of  the  paid-up 
capital  stock  of  the  corporation,  but  in  no  case  shall  such  deposit  be 
less  than  $50,000.  The  stocks  deposited  are  required  to  be  registered 
in  the  name  of  the  Superintendent  officially,  as  held  in  trust,  as 
security  for  the  depositors  with,  and  creditors  of  the  corporation 
making  the  deposit;  and  are  subject  to  sale  and  transfer,  and  to  the 
disposal  of  the  proceeds  by  said  Superintendent,  on  the  order  of  any 
court  of  competent  jurisdiction  only.  With  the  approval  of  the  Su- 
perintendent, the  required  deposit  may  be  made  either  wholly  or  in 
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pert  in  bondB  and  mort^ges,  on  improved,  unincumbered,  productive 
real  estate  situate  in  tliiB  State,  and  worth  at  least  twice  the  amount 
loaned  thereon. 

An  additional  statute  relating  to  trust  companies  and  certain  otlier 
moneyed  corporaticms  was  paased  May  18,  1878  (ch.  284) ;  by  it 
proTtaioD  was  made  for  the  increase  or  reduction  of  the  capital  bUjA 
of  sudi  oorporationa  The  minimnm  amount  of  capital  stock  author- 
ized waa  fixed  at  $100,000.  The  act  further  directed  the  Superin- 
tendent of  the  Bsnking  Departmeot  to  annually  report  to  the  I^ia- 
lature  a  Bummary  of  tlie  state  and  condition  of  each  corporation  of 
the  class  named  from  which  reports  have  been  received  by  him  dur- 
ing the  preceding  year ;  such  summary  was  to  give  the  date  to  which 
snch  reports  refer,  the  amount  of  capital  returned  b;y  each  of  said 
corporations,  the  whole  amount  of  its  debts  and  Uabilitiee,  the  total 
sum  of  its  reeonroes,  and  Budi  other  information  as  be  may  deem  use- 
ful ;  and  be  was  fnrtber  required  to  report  an  abstract  of  tlie  r^^lar 
examination  of  any  such  corporation  made  by  his  direction.  So 
many  attempts  were  made  from  time  to  time  hy  persons  not  always 
of  tbe  most  repntaUe  financial  character  to  obtain  charters,  that,  at 
the  request  of  the  Governor,  the  author  prepared  a  bill  providiug  for 
the  general  incorporation  of  trust  companies  which  became  a  law, 
June  8,  1887  (vb.  546,  Laws  1887).  By  section  180  of  the  present 
law  (post),  the  capital  atoc^  of  any  such  corporation  must  be  at  least 
five  hundred  thousand  dollars,  provided,  however,  that  a  corporatitm 
with  a  capital  of  not  less  than  two  hundred  thousand  dollars  may  be 
organized  in  any  city  containing  more  than  odb  hundred  thousand 
inhabitants  and  less  than  two  hundred  and  fif^  thousand  inhabitant8> 
and  a  corporation  may  be  oi^nized  with  a  capital  of  not  less  than 
one  hundred  and  fift^  thousand  dollars  in  any  city  containing  more 
than  twenty-five  thousand  inhabitantB  and  less  than  one  hundred 
thousand  inhabitants,  and  with  a  capital  of  at  least  one  hundred 
thousand  dollars  in  a  city  the  population  of  which  does  not  exceed 
twenty-five  thousand,  the  number  of  inhabitants  in  each  case  to  be 
ascertained  by  the  last  Federal  or  State  enumeration.  An  act  (A. 
337,  Laws  1893),  approved  by  the  Governor,  April  10,  1893,  pro- 
vided that  each  trust  company  organized  under  the  General  Bank- 
ing Laws  and  having  its  principal  place  of  business  within  a  county 
coDtaining  less  than  six  hundred  thousand  and  over  three  hundred 
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tboosaud  inhabitants,  may  act  as  a  safe  deposit  company  and  insure 
titles  to  real  estate.  Tte  same  legislature,  also  enacted  two  im- 
portant amendments  to  the  banking  law  relating  to  trust  companies. 
First,  by  an  additional  subdivision  to  those  enumerated  in  section 
186  whereby  they  are  authorized  to  exercise  the  powers  conferred 
on  individual  banks  and  bankers  by  section  74  of  the  Banking  Lav 
subject  to  the  restrictions  mentioned  therein.  And,  seoond,  by  in- 
serting a  veiy  important  provision  in  section  100,  which  provided, 
when  originally  adopted,  that  all  investments  of  money  received  by 
a  trust  company  in  its  trust  capacity  should  be  at  itd  sole  risk,  and, 
for  all  losses  of  such  money,  the  capital,  property  and  effect  of  a 
trust  company  should  be  absolutely  liabla  The  amendment  de- 
dares  that  this  provision  shall  not  Apply  when  the  inTestments  are 
such  as  the  courts  leoogaizs  as  proper  when  made  by  an  individual 
acting  as  trustee  or  in  other  trust  capacities,  or  provided  the  invest^ 
ments  are  permitted  in  or  by  the  instrument  or  words  creating  or 
defining  the  trusL 

MOBTQAOB    COMPAITJES. 

Mortgage  companies  have  the  general  powers  and  priviiegea  and 
are  subject  to  the  lialnlities  declared  by  title  3  of  chapter  18  of  the 
First  Part  of  the  Bevised  Statutes,  and  in  addition  thereto  have 
power  to  loan  on  or  purchase  bonds  and  mortgages  upon  real  estate; 
to  issue  bonds  of  the  company  and  to  sell  and  dispose  of  the  same; 
to  sell  bonds  secured  by  mortgages  upon  proper^  situated  within 
the  United  States,  and  to  guarantee  the  payments  of  the  principal 
and  interest  of  the  same;  to  purchase,  hold  and  convey  all  such  real 
and  perscmal  estate  as  may  be  necessary  for  the  corporation  to  use 
in  the  transaction  of  its  business,  or  such  as  it  may  acquire  in  the 
collection  or  settlement  of  its  demands  or  claims,  or  purchase  or 
take  on  the  foreolosore  of  enforcement  of  mortgagee. 

Hie  provision  of  the  present  revision  affecting  mortgage,  loan  and 
investment  corporations  will  be  found  in  sections  280  to  288  in- 
clusive. 

Sapd  Deposit  Cohfakies. 

Previous  to  the  year  1875,  corporations  for  the  safe-keeping  and 
guaranteeing  of  personal  property  were  created  by  special  charters 
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granted  by  the  legiBlatara  Bj  an  act  of  the  legislature  passed  Jmie 
21,  1875  (dL  613),  proTisim  was  made  for  their  oi^anizatios  aader 
a  general  law,  which  authorizee  any  five  or  more  persons  to  form  a 
oompan;  for  die  parpoee  of  taking  and  reoeiring  upon  deposit,  as 
bailee  for  safe-keeping  and  storage,  jewelry,  plat^  money,  specie, 
bnUioD,  stocks,  bonds,  secorities  and  valuable  papers  of  any  kind,  and 
other  valuables,  and  guaranteeing  their  safety  upon  sudi  terms  at 
may  be  agreed  upon  between  the  ocnnpany  and  the  respective  bailon 
thereof,  and  to  let  out  vaults  and  safes  and  other  receptacles  for  the 
naes  and  purposes  of  the  corporation.  They  axe  further  authorized 
to  lease,  purchase,  hold  and  convey  any  real  or  personal  estate  what- 
ever whi^  may  be  necessary  to  enable  them  to  carry  on  their  buainesBL 

He  corporations  are  prt^ibited  from  making  any  loan  or  advanoe 
upon  property  held  by  them  on  storage  or  far  safe-keeping.*  The 
flbareholders  of  the  respective  corporations  are  liable  to  an  amotmt 
equal  to  the  par  value  of  their  ttock,  over  and  above  such  stock,  for 
all  debts  of  the  corporation. 

All  corporations  of  the  class  named  are  required  to  make  verified 
semi-annual  reports  of  their  ocoidition  to  the  Superintendent  of  the 
Banking  Department,  and  the  said  Superintendent  is  required  an- 
nually to  examine  each  of  the  corporations,  either  personally  or  by 
sanne  competent  person  to  be  appointed  by  him,  the  expense  of  such 
examination  to  be  paid  by  the  corporation  examined.  It  it  shall  ap- 
pear from  any  examination  that  a  corporation  has  committed  a  vio- 
lation of  its  (diarter  or  of  law,  or  is  conducting  its  businees  in  an  un< 
safe  or  unauthorized  manner,  the  Superintendent  shall,  by  an  order 
under  his  hand  and  seal  of  office,  direct  the  discontinuance  of  sudi 
ill^al  or  unauthorized  practices.  In  the  event  of  non-compliance 
with  such  order,  or  whenever  failure  U>  report  as  required  is  made, 
the  Superintendent  shall  communicate  the  facts  to  the  Attomey-(3en- 
eral  for  such  acticm  as  the  nature  of  the  case  may  require. 

Chapter  10  of  the  Laws  of  1877,  passed  February  6,  authorized 
the  organization  of  safe  deposit  companies  with  capital  etodc  of 
$50,000  in  cities  or  villages  of  less  than  100,000  inhabitants.  The 
minimum  amount  of  capital  authorized  prior  to  the  passage  of  the 
act  was  (100,000  with  privilege  of  increasing  the  same  to  $1,000,000. 

a  Pratt  v.  Eaton,  70  H.  T.  tf2;  /»  r«  Jajecz,  12  BUtchf.  C.  Ct.  809;  18  td.  TO. 
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The  minimum  amount  of  capital  required  for  organization  waa 
further  reduced  to  $10,000  in  cities  or  Tillages  of  leas  than  100,000 
inhabitants,  hy  chapter  273  of  the  Laws  of  1883,  passed  April  20 ; 
$100,000  being  the  lowest  authorized  capital  in  cities  containing  at 
least  100,000  inhabitants.  The  present  revision  covers  ihis  subject 
by  sections  300  to  304. 

.  BuiiJ>nT6  A8soou.TioiTe. 

The  organization  of  building,  mutual  loan  and  accumulating  fund 
associations  was  provided  for  1^  chapter  122  of  the  Laws  of  1851, 
passed  April  10.  The  publication  in  two  newspapers  of  a  statement 
of  the  condition  of  the  corporation  was  all  of  the  information  as  to 
their  transactions  which  was  required  to  be  made  public,  until  the 
passage  of  chapter  564  of  the  Laws  of  1875,  b;  whidi  act  these  cor- 
porations were  required  to  report  annually,  on  the  1st  day  lyi  Janu- 
ary, to  the  Superint^ident  of  the  Banking  Department,  a  statement 
of  the  condition  of  their  affairs;  and  it  was  made  the  duty  of  the 
Superintendent  to  oaoB  in  two  years  examine  or  cause  to  be  exam- 
ined, the  ctmdition,  workings  and  affairs  of  each  of  these  corporations 
transacting  business.  Chapter  96  of  die  Laws  of  1878,  passed 
April  1,  amended  that  portion  of  the  law  which  required  regular 
examinations  to  be  made,  and  provided  for  examinations  only  when 
five  or  more  stockholders  should  in  writing  request  &e  same.  June 
8,  1887,  a  law  was  enacted  providing  for  tiie  formation  of  co-opera- 
tive savings  and  loan  associations  (ch.  556),  now  superseded  by  the 
present  law. 

The  former  Banking  Law  (1892,  ch.  689),  and  its  amendments 
separated  Building  and  Mutual  Loan  Corporations  which  are  desig- 
nated as  "  Building  and  Lot  Associations  "  f rwn  Co-operative  Sav- 
ings and  Loan  Associations;  the  provisions  affecting  the  former  will 
be  found  in  the  present  revision  in  sections  260  to  267  inclusive,  and 
those  relating  to  the  latter  are  contained  in  eecticoie  210  to  246  in- 
clusive. 
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CHAPTER  2  OF  THE  CONSOLIDATED  LAWS. 
(Ohaptbb  10,  L&wa  or  1909.) 
At  ATMtided  1909. 
A«nau    1.  Short  Utk;  diflnitkna   (||   1,  I). 
2.  OenerU  praviaiou  (|t  t-iS). 
8.  Buks  (II  60-117). 
«.  BkTiDgi  bukf   (II  iaO~IM). 
B.  Tnut  compuiM   (||  IW-1«B>. 
0.  CcKiperatiTs  HTlngi  and  Uwa  MwieUtioiu  (||  S14K44B). 

7.  Building  uid  lot  MflooUUoiu   (||  C«(h467). 

8.  Uorlcaga,  lo«a  and  Innrtnicot  oorporatloiM   (||  8W-4M). 

9.  Saf«  dapocit  oompcaiM  <t|  800-SM). 

10.  Fenonal  icwa  uMwiktioiu   (||  aiO-SU). 

11.  lAm  r«p«ftledi  wb«n  to  t«k»  cffaot  (||  UO,  111). 

AKTICLE    1. 
SaoBT  Titub:  DxFinnioKi. 


§  1.  BlioTt  title.  —  TIiIb  chapter  Bh&ll  be  known  as  tii6  "  Banking 
Law,"  and  shall  be  applicable  to  all  oorporaticHU  and  indrndaals 
specified  in  the  next  eeotioin. 

(Pbrmer  Mction  1;  L.  IB02,  eh.  SBS.) 

§  2.  Belnitioni.  —  Bank.  —  The  t«nn  "  bank,"  when  used  in  this 
chapter,  means  any  moneyed  corporation  autborized  by  law  to  iaene 
bills,  notes  or  other  endencee  of  debt  for  circulation  aa  money,  to 
receive  deposits  of  taooej  and  oommercial  paper  and  to  make  loans 
tbereon,  to  disoonnt  tnlls,  notes  or  other  oc»aunercial  paper,  and  to 
boy  and  sell  gold  and  silver  bullion,  foreiga  ooins,  or  bills  of  ex- 
ehange. 

[Ml 
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Individual  Banker.  —  The  term  "  individual  banker,"  when  used 
in  this  chapter,  means  a  person  who  has  ctnnplied  with  the  require- 
ments of  law,  and  is  authorized  by  die  banking  department  to  engage 
in  the  bnsinesB  of  banking,  and  is  subject  to  the  banking  law  and  the 
sapervision  of  the  superintendent  of  banks. 

Savings  Bank.  —  The  term  "  savings  bank,"  when  used  in  this 
diapter,  means  a  corporation,  authorized  by  the  laws  of  this  state, 
only  to  receive  money  on  deposit  and  pay  such  rates  of  interest 
thereon,  and  to  invest  the  same  in  such  securities  and  obligations^ 
as  may  be  prescribed  by  law. 

Trust  C«»npany.  —  The  term  "  trust  company,"  when  used  in  this 
chapter,  means  any  domestic  corporation  formed  for  the  purpose  of 
taking,  accepting  and  executing  sudi  trusts  as  may  be  lawfully  com- 
mitted to  it,  acting  as  trastee  in  the  cases  preecribed  by  law,  receiv- 
ing deposits  of  moneys  and  other  personal  proper^,  and  issuing  its 
obligations  therefor,  and  loaning  money  on  real  or  pers^al  securities. 

Co-operative  Savings  and  Loan  Association.  —  The  term  "  co- 
operative SBvinge  and  loan  association,"  when  used  in  this  chapter, 
means  a  corporation  formed  for  the  purpose  of  encouraging  industry, 
frugality,  homft-bnilding  and  the  saving  of  money  by  its  members, 
the  accumulation  of  savings,  the  loaning  of  such  accumulations  to 
its  members,  and  the  repayment  to  each  member  of  his  savings  when 
they  have  accumulated  to  a  certain  sum,  or  at  any  time  when  he  shall 
desire  the  same,  or  the  association  shall  desire  to  repay  the  same. 

Building  and  Lot  Association.  —  The  term  "  building  and  lot  asso- 
ciation," when  used  in  this  chapter,  means  any  association  or  cor- 
poration organized  for  the  purpose  of  accumulating  a  fund  for  the 
purchase  of  real  property,  to  pay  off  incumbrances  thereon,  to  aid 
its  members  in  acquiring  a  building  lot  or  lots,  and  making  improve- 
ments thereon  in  the  manner  and  form  specified  in  the  certificate 
of  incorporation,  or  for  all  or  any  of  such  purposes. 

Mortgage,  Loan  or  Investment  Corporation.  — -  The  term  "  mort- 
gage, loan  or  investment  corporation,"  when  used  in  this  chapter, 
means  any  corporation  other  than  an  insurance  corporation  formed 
under  the  laws  of  this  state  or  of  any  other  state,  and  doing  business 
in  this  state  for  the  purpose  of  selling,  offering  for  sale,  or  negotiating 
bonds  or  notes  secured  by  deed  of  trust  or  mortgages  on  real  property 
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or  choees  in  action,  owned,  issued,  negotiated  or  guaranteed  t^  it,  or 
for  the  pnrpofle  of  receiving  any  money  or  property,  eitlier  from  its 
own  members  or  from  other  perscaiB,  and  entering  into  any  oontract, 
engagement  or  undertaking  with  them  for  the  withdrawal  of  sntdi 
money  or  property  at  any  time  with  any  increase  thereof,  or  for  the 
payment  to  them  or  to  any  person  of  any  sum  of  money  at  any  time, 
either  Bxed  or  uncertain ;  and  when  applied  to  any  foreign  corpora- 
tion doing  business  in  this  state  shall  include  any  association,  co- 
partnership, jointstock  company,  individuals  or  firms  oi^nized  or 
ezistiiig  under  the  laws  of  any  other  state  or  conntiy,  and  engaged 
within  this  state  in  any  such  business. 

Safe  Deposit  Company.  —  The  term  "  safe  deposit  ownpany," 
when  used  in  this  chapter,  means  every  d<Hne8tic  corporation  formed 
for  the  purpose  of  taking  and  receiving  as  bailee  for  safe-keeping  and 
storage,  jewelry,  plate,  money,  specie,  bullion,  stodcs,  bonds,  securitiee 
and  valuable  papers  of  any  kind,  and  other  valuable  personal  prop- 
erty, on  deposit  and  guaranteeing  their  safety  upon  such  terms  and 
for  such  oompensation  as  may  be  agreed  upon  hy  the  company  and 
the  respective  bailors  thereof,  and  to  rent  vaulte  and  safes  and  other 
receptacles  for  the  purpose  of  such  safe-keeping  and  storage. 

Personal  Loan  Aasociatian.  —  The  term  "  personal  loan  associa- 
tion," when  used  in  this  chapter,  means  any  association  or  corpora* 
tion  organized  under  chapter  three  hundred  and  twenty-six  of  the 
laws  of  ei^teen  hundred  and  ninety-five,  as  amended  by  chapter 
seven  hundred  and  six  of  the  laws  of  eighteen  hundred  and  ninety- 
five,  chapter  two  hundred  and  six  of  the  laws  of  eighteen  hundred 
and  ninety-six,  chapter  seventy-eight  of  the  laws  of  nineteen  hundred 
and  two  and  chapter  diree  hundred  and  thirty-three  of  the  laws  of 
nineteen  hundred  and  five,  or  under  article  ten  of  this  chapter,  for 
the  purpose  of  aiding  persons  deemed  in  need  of  pecuniary  assistance 
by  loans  not  exceeding  two  hundred  dollars  of  money  at  interest  upon 
pledges  or  mortgage  of  personal  property,  in  the  manner  provided  in 
said  laws  and  said  article. 

Stockholder.  —  The  term  "  stockholder,"  when  used  in  this  chap- 
ter, shall  apply  not  only  to  such  persons  as  appear  by  the  books  of  the 
corporation  to  be  stockholders,  but  also  to  every  owner  of  Bto«^,  legal 
or  equitable,  although  the  same  may  be  on  such  books  in  the  name  of 
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anodier  person,  but  not  to  a  pereon  who  may  hold  the  stock  as  col- 
lateral for  aeourity  for  the  payment  of  a  debt     - 

(Former  Mctlon  2;  L.  1892,  th.  689.) 

1.  The  attomef-geiMrftl,  in  an  opinion  dated  Norembcr  II,  1896,  held  that  a 
"  trust "  oompany  it  not  a  "  bank  "  fubject  to  tb«  rcquiremeiit*  of  anbdlTuion  S, 
Mction  2S,  chapter  029,  Lawi  <rf  1B9S. 

2.  "  Individnal "  bankers  are  those  subject  to  the  supervision  of  the  superin- 
tndent  of  banks,  and  "  private  "  bankers  are  those  who  are  not  subject  Farldu 
t.  Smith,  41  Hon,  47;  afTd  11«  N.  Y.  141. 

3.  An  "  individual "  banker  is  one  who  has  received  authoritr  from  the  banking 
depaftment  to  engage  in  business  subject  to  its  inspection  and  supervision,  and 
"  private  "  banker  is  coe  engaged  in  banking  without  having  aeenred  anf  speelal 
privileges  or  autliorit7  from  the  Stat*.  Hall  v.  Baker,  06  A^.  Div.  131 1  PeopU 
«.  Dot?,  80  N.  T.  225. 
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GbaiEiui.  FsoTiBionB. 

ann'uiH    3.  Th«  hanHng  departmait;  niperlntMidait. 
4.  Ofllcul  M*!  of  nperintendait  of  iMiika. 
fi.  Dcpntiea,  elerki  uid  excminen  of  tlM  *^"H"g  dAputmest. 
C  SooDU  ftnd  f  omiture. 

7.  EzpauM,  how  defrftjed. 

8.  PowBTi  of  luperiateiidait. 

0.  Bzuniastlaii  irf  laeiiritiM  dapoaitod. 

10.  UncUimed  twlmooM. 

11.  Xlxunuien. 

12.  Exuninatloti  uid  oertiflcate  »■  to  p«7ment  of  e*pltal. 

13.  AAdftTlt  to  bo  nude  befora  oominmeing  bniliiMi. 

14.  Depoalt  of  bond*  or  loortgkgM  with  taperiutaudmt. 

15.  Exchange  of  MnultiM. 

10.  Publication  of  report  of  axMninen. 
17.  Impairment  of  oftpit*!. 
IB.  Caiuca  for  disioluti<«. 

It.  Proceeding!  «g&inBt  and  Hqttidation  of  delinquoit  oorporatioiM  and 
indiTidual  bankera. 

20.  Examioation  bj  order  of  court. 

21.  Bepwta. 

22.  Penaltiea  for  tailnie  to  report. 

23.  Booki,  papers  and  affairs  to  be  cxamlnad. 

24.  Publication  of  report*. 

25.  Annual  report  of  luperiatendoit. 

26.  Report*  preaumptiTe  eridenM. 

27.  Reatrictiona. 

28.  Calculation  of  proflta. 

29.  Lo**e*  in  exoeo*  of  profit*. 

30.  Publication  of  unclaimed  divideoda  and  deposit!. 

31.  Change  of  location. 

32.  Approral  and  cartiflcate  of  auperintendent  upon  Inoorporatlon. 

33.  Fermiiaion  and  certificate  of  superintendoit  in  case  of  foreign  cor- 

porations. 

34.  Appointment  of  ■uperintendent  a*  attonwj  tor  aervice  of  proces*. 

36.  Appointment  of  receiver. 
30.  Merger. 

37.  Submieeion  of  merger  agreement  to  *toekholden. 

38.  Ri^te  of  di**enting  itockbolders. 
30.  Effect  of  merger. 

40.  Rigfata  of  creditor!   and  other*   having  relation*  with   merged   eor 
porations. 
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SicnoN  41.  Communicatiotii  from  banking  department. 

42.  Ueetings  of  director!  or  tnutees  and  reporbi  thereto. 

43.  OfBcial  acts  of  superintendent  and  detaili  of  departmont  btulneas  to 

be  made  public. 

44.  Banks  designated  as  depoaitaries  of  court  funds  to  give  bonds  and 

p»7  int«reat. 
46.  Banks  designated  as  depositaries  of  court  fonds  to  keep  books  of 
account. 

§  3.  IIw  bankii^  department;  laperuLtendent.  —  There  shall  om- 
tinue  to  be  a  banking  department  diarged  mth  the  execution  of  the 
laws  relating  to  the  corporations  and  individuals  to  which  this  chapter 
is  applicable.  The  chief  officer  of  such  department  shall  continue  to 
be  ihe  superintendent  thereof,  to  be  known  as  the  superintendent  of 
banlis,  who  shall  be  appointed  by  the  governor,  b;  and  with  the  advice 
and  consent  of  the  senate,  and  shall  hold  his  office  for  the  term  of 
three  years.  He  shall  not  either  direct!;  or  indirectly  be  interested 
in  any  such  corporation,  or  as  an  individual  banker.  He  shall  receive 
an  annual  salary  of  seven  thousand  dollars,  to  be  paid  mon&ly  in  the 
first  instance  out  of  the  treasury  on  the  warrant  of  the  comptroller. 
He  shall,  within  fifteen  days  from  the  time  of  notice  of  bia  appoint- 
ment, take  and  subscribe  the  constitutional  oath  of  office  and  file  liie 
same  in  the  office  of  the  secretary  of  state,  and  execute  to  the  people 
of  the  state  a  bond  in  the  penalty  of  fifty  Uiousand  dollars,  with  two 
or  more  sureties  to  be  approved  by  the  comptroller  and  treasurer  of 
the  state,  conditioned  for  the  faithful  discharge  of  the  duties  of  his 
office. 

(Former  section  3;  E.  8.,  1615;  L.  1882,  cb.  400, 1  2;  L.  1B»7,  eh.  134.) 

§  4.  Official  leal  of  laperiiLtendent  of  banks.  —  The  secretary  of 
state  shall  provide  &»  superintendent  of  banks  with  an  <^cial  seat 
Every  paper  executed  by  him  as  such  superintendent  in  pursuance 
of  any  authority  conferred  cm  him  by  law,  and  sealed  with  his  seal 
of  office,  shall  be  received  in  evidence,  and  may  be  recorder  in  tlie 
proper  recording  offices  in  the  same  manner  and  with  the  same  effect 
as  a  deed  regularly  acknowledged  or  proven. 

(Former  section  4;  L.  1882,  cb.  409,  |  4;  L.  1883,  cb.  £82;  B.  8.,  1S15.) 

§  S.  Bepntiei,  olerki  »nd  ezaminen  of  the  banking  department  — 
The  superintendent  of  banks  shaU  employ  fnnn  time  to  time  sudi 
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elexis  and  esamisen  as  be  m&j  need  to  discbarge  in  a  proper  manner 
the  duties  impoaed  npcm  him  hy  law.  They  shall  perform  such  dutiea 
u  be  shall  assign  to  them.  He  shall  fix  their  compensation,  which 
ahall  be  paid  monthly  on  bis  certificate  and  upon  the  waramt  of  tbe 
ccHDptroIler  in  the  first  inatJ""^  out  of  the  treasury.  He  may  appoint 
a  first,  a  seomd,  and  a  third  deputy,  eadb  of  whom  shall  within  fifteen 
days  fiton  the  time  of  notice  of  his  appointment  take  and  subscribe 
the  ofmstitutiooal  oath  of  office,  and  file  the  same  in  the  office  of  the 
secretary  of  state.  In  case  of  a  vacancy  in  the  ofBce  of  superin- 
tendmt,  or  in  his  absence  or  inability  to  act,  for  thirty  suocessive 
days,  none  of  his  deputies  shall  thereafter  act  as  superintendent, 
until  the  first  deputy,  or  if  there  be  a  vacancy  in  the  office  of  first 
deputy,  or  he  be  absent  or  unable  to  act,  the  second  depu^  or,  if 
there  be  a  Taoan<^  in  the  ofBce  of  second  deputy,  or  he  be  absent  or 
unable  to  act,  the  third  depu^,  shall  have  executed  to  the  people 
of  the  state  a  bond  in  the  penalty  of  fif^  thousand  dollars,  with 
two  sureties  to  be  approved  by  the  comptroller  and  treasurer  of  the 
state,  conditioned  for  the  faithful  discharge  of  &e  duties  of  the 
office  of  superintendent  while  such  deputy  acts  as  such  superintendent. 

(Former  aectian  G;  R.  S.,  lElS,  1S74;  L.  1882,  ch.  409,  |  2;  L.  1902,  ch.  54.) 
Bm  Penal  Law,  f  300. 

1.  The  act  of  grantiiig  or  refniing  a  oertlflcate  hj  the  raperliiteDdeiit  !■  judicUl 
and  «ui  onljr  be  reviewed  by  etrtiorari.  Handamua  doM  not  lie  except  he  refuaei 
to  met  upon  an  application  tberelor.  People  e»  rel.  Beet  v.  Preeton,  62  Hon, 
IBS;  aTd  withont  opinion  in  131  N.  T.  044. 

2.  When  an  application  for  tliB  Buperintendent's  certiAcat«  is  made  by  an  em- 
plojee  and  duly  paeeed  upon,  the  dedeioB  ii  rew  adjitdioata  and  binding,  until 
rerereed,  on  anj  lubaequent  auperintendent,  in  Mislogy  to  a  judgment  of  a  com- 
petent court.    lb. 

3.  A  speeial  banlc  Mcaminer'i  right  to  demand  oompeneation  for  hie  eerrices  ii 
complete  when  he  ha*  flniahed  the  woric  aealgned  him,  and  the  time  then  begin* 
to  run  imder  the  statute  of  limitation*  and  cannot  be  extended  bj  hii  neglecting 
to  demand  a  certificate.     lb. 

§  6.  Boons  and  funiititre.  — ■  ^le  trustees  or  other  officers  having 
by  law  the  custody  of  the  public  buildings  at  the  state  capital,  shall 
assign  to  the  superintendent  suitable  rooms  therein  for  conducting 
the  business  of  tlie  banking  department 

The  superintendent  shall,  from  time  to  time,  furnish  the  neces- 
sary furniture,  stationery,  fuel,  lights  and  other  proper  ocmvenienoes 
for  the  transaction  of  such  business,  the  expenses  of  whidi  shall  be 
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paid  on  the  certificate  of  the  Buperintendent  and  the  warrant  of  the 
eomptroUer  in  the  first  inBtance  out  of  the  treaaury. 
{Former  Mction  6;  £.  a,  1616;  L.  1882,  ch.  400,  |  6.) 

§  7.  EzpenBU,  how  defntTed.  —  All  die  expenses  incurred  in  and 
about  the  conduct  of  the  busineee  of  the  department,  indudiiig  the 
aalaiy  of  the  superintendent  and  clerks,  shall  be  ch&j^ged  to  and  paid 
b;  the  corporations  and  individnals  required  to  report  to  the  super- 
intendent under  the  provisions  of  this  chapter  in  such  proportions 
as  the  superintendent  shall  deem  just  and  reasonable. 

The  expenses  incurred  and  eerricea  performed  on  account  of  any 
such  corporation  or  individual  or  <hi  account  of  any  foreign  cor- 
poration or  ita  ageni^  shall  be  charged  to  and  paid  by  thd  cor- 
poration, individual  or  agency  for  whom  they  were  incurred  or 
performed.  If  any  corporation,  individual  or  ageni^  shall  not,  after 
due  notice,  pay  any  such  charges,  the  superintendent  may  apply  the 
proceeds  of  the  sale  of  or  the  dividends  on  any  stock  or  the  interest 
on  any  bonds  and  mortgagee  in  his  hands  deposited  by  such  corpora- 
tion or  individual  to  the  payment  of  such  diai^es,  with  interest  at 
the  rate  of  six  per  centum. 

The  moneys  bo  applied,  and  all  moneys  reofflved  by  him  in  pay- 
ment of  such  chaises,  Bhall  be  deposited  and  paid  by  him  into  the 
treasury  of  tiie  state,  to  reimburse  all  sums  advanced  from  the 
treasury  for  such  expenses,  except  moneys  received  from  any  cor- 
poration or  individual  banker  for  expenses  incurred  or  services  per- 
formed on  account  of  any  such  corporation  or  individual,  whidi 
moneys  shall  be  applied  by  the  superintendent  in  payment  of  such 
expenses  and  a  verified  account  thereof  included  in  his  annual  report 

If  any  such  corporation  or  individual  or  any  foreign  corporation 
or  its  agency  shall  fail  to  pay  such  charges  as  herein  required,  and 
there  are  no  atoda,  bonds  or  mortgages  in  the  departm^it,  the 
dividends  or  interest  on  which  can  be  applied  in  payment  thereof, 
the  superintendent  shall  report  to  the  attorney-general  the  failure 
of  any  such  corporation  or  individual  or  any  such  foreign  corporation 
or  its  agency  to  pay  such  charges,  and  the  attorney-general  shall 
thereupon  bring  an  action  in  the  name  of  the  people  for  the  recovery 
of  such  charges. 

(Formn-  mcUoii  7;  R.  S.,  1616,  1631,  1660;  L.  1882,  ch.  40»,  ||  «,  74,  iM; 
L.  18S»,  eb.  414,  |  6;  h.  1001,  ch.  472;  L.  1800,  ch.  600,  i  6.) 
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§  8.  Fcnren  of  nperintendaiit  —  Eveoy  corporatiMi  and  individ- 
ual banter  specified  in  section  two  of  ttiia  chapter  shall  be  subject  to 
tiie  inspection  and  superviaioii  of  the  saperintendent  of  banks.  He 
sball,  either  personally  or  by  some  competent  person  or  persona  to 
be  appointed  by  him,  to  be  known  as  examiners,  visit  and  examine 
every  bank,  trust  company  and  individual  banker  at  least  twice  in 
ea<dL  year,  and  every  savings  bank  at  least  cmoe  in  two  years,  and 
every  other  corporation  specified  in  secticm  two  of  this  chapter  at 
least  once  in  ea<dL  year. 

On  every  such  examinati(Mi  inquiry  shall  be  made  as  to  the  con- 
dition and  resources  of  the  corporation,  the  mode  of  conducting  and 
managing  its  affairs,  the  action  of  its  directors,  the  investment  of 
its  funds,  the  safety  and  prudence  of  its  management,  the  security 
afforded  to  those  by  whom  its  engagements  are  held,  and  whether  the 
requirements  of  its  charter  and  of  law  have  been  complied  with  in 
the  administration  of  its  afiaira,  and  as  to  such  other  matters  as  the 
superintendent  may  prescribe.  He  shall  have  power  in  like  manner 
to  examine  every  corporation  and  individual  banker  specified  in 
section  two,  whenever,  in  his  judgment,  its  condition  and  manage- 
ment is  such  as  to  render  an  examination  of  its  affairs  necessary  and 
expedient 

He  shall  also  have  power  to  examine  or  cause  to  be  examined  every 
agen<7  located  in  this  state  of  any  foreign  bank  or  banking  corpora- 
tion for  the  purpose  of  ascertaining  whether  it  has  violated  any  law 
of  the  state,  and  for  such  other  purposes  and  as  to  such  other  matters 
as  the  superintendent  may  prescribe. 

The  superintendent  and  every  such  examiner  shall  have  power  to 
administer  an  oath  to  any  person  whose  testimony  may  be  required 
on  the  examination  of  any  corporation  or  individual  banker  specified 
in  section  two  of  this  chapter,  or  on  the  examination  of  any  sucib 
agency  of  any  foreign  bank  or  banking  corporation,  and  to  compel 
the  appearance  and  attendance  of  any  such  person  for  the  purpose 
of  any  such  examination. 

If  the  examination  shall  be  made  by  the  superintendent,  or  by 
one  or  more  of  the  r^ular  clerks  in  the  department.  Ho  charge  shall 
be  made  except  for  necessary  traveling  and  other  actual  expenses. 

The  result  of  such  examination  of  a  savings  bank  shall  be  certi- 
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fied  by  the  examiners,  or  one  of  them^  upon  the  reoorda  of  the  cor 
poratioD  examined. 

(Former  gwtion  8;  R.  a,  161S,  1516,  1S17,  1S59,  1672,  1S91,  1006;  L.  1876,  ch. 
664,  S9  3.  4;  ch.  613,  19  12,  13;  L.  187S,  ch.  96;  L.  1882,  ch.  409,  gi  3,  T,  11-14, 
221,  222,  277;  L.  1884,  eh.  47;  L.  1901,  cb.  263.) 

§  9.  Examination  of  Mouritiea  depoiited. — The  president  or  cashier 
of  every  such  corporation,  and  every  individual  banker,  shall  once  or 
more  during  eadi  fiscal  year,  and  at  such  time  or  times  during  ordi- 
nary business  hours  aa  he  may  select,  examine  and  compare  all  securi- 
ties deposited  by  such  corporation  or  hanker  in  the  office  of  the 
superintendent  with  the  books  of  the  departm^it,  and,  if  found 
correct,  execute  to  the  superintendent  a  receipt  stating  the  different 
kinds  o£  such  securities  and  the  amounts  thereof,  and  that  they  are 
in  the  custody  and  possession  of  the  superintendent  at  the  date  of  the 
receipt.  Any  individual  banker  unable  to  make  such  examination 
in  person  may,  by  written  appointment,  authorize  an  agent  to  make 
the  same  in  his  behalf,  whose  receipt  shall  have  the  same  force  and 
effect  as  if  executed  by  the  banker  in  person. 

If  any  such  corporation  or  individual  banker  shall  refuse  or 
neglect  to  make  such  examination  during  any  fiscal  year,  the 
comptroller,  secretary  of  stat«  and  superintendent  shall  appoint  some 
suitable  and  discreet  person  as  agent  for  such  corporation  or  individ- 
ual banker,  who  shall  make  such  examination,  and  If  the  securities 
so  held  by  the  superintendent  shall  be  found  to  agree  with  the  books 
of  the  department,  such  agent  shall  execute  Uie  receipt  before  men- 
tioned, and  it  shall  be  of  like  force  and  effect  as  if  executed  by  the 
president  or  cashier  of  any  sudi  corporation,  or  by  any  such  individ- 
ual banker,  or  by  an  agent  appointed  by  him.  Such  corporation  or 
individual  banker  shall  pay  on  demand  to  the  person  so  appointed 
and  making  such  examination  and  executing  such  receipt,  such  com- 
pensation for  his  services  and  expenses  in  making  such  examination 
as  the  superintendent  shall  certify  to  be  just  and  reasonable. 

(Fomer  oecUoD  0 ;  B.  S.,  1616,  1617 ;  L.  1S88,  eh.  409,  f }  8,  9,  12.) 

g  10.  Unolaimed  balanoes.  —  The  superintendent  shall  pay  into 
the  treasury  of  the  state  all  balanoes  of  money  remaining  in  his  hands 
unclaimed  for  six  years  from  the  date  of  the  deposit  with  him,  to 
be  applied  to  the  current  expenses  of  the  banking  department,  «ccept 
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die  moneys  required  by  this  chapter  to  be  kept  on  deposit  with  him 
aiid  the  moneys  deposited  with  him  l^  receivers  of  insolvent  savings 
banks. 

(Fonoer  aection  10;  R.  S.,  1516;  L.  18S2,  eh.  409,  )  10.) 

8m  Motion  104  as  to  uncUimed  moaeji. 

§  11.  Kiamiwers.  —  Every  examiner  appointed  by  the  superin- 
tendent shall,  before  entering  upon  the  duties  of  his  appointment, 
take  and  file  in  the  office  of  the  clerk  of  the  county  where  he  resides, 
the  constitutional  oath  of  office.  And  when  commiseioned  by  the 
superintendent  he  shall  forthwith  examine  fully  into  the  books, 
papers  and  affairs  of  the  corporation  or  individual  banker  specified 
in  his  commission,  and  report  on  oath  to  the  superintendent  the 
result  of  Budi  examination.  No  such  examiner  shall  be  appointed 
receiver  of  any  corporation  or  individual  banker  whose  books,  papers 
and  affairs  he  shall  have  examined  pursuant  to  such  appointment 


§  li.  Ezaminatioii  and  oertifloate  ai  to  payment  of  capital.  —  When 
any  such  corporation  or  individual  banker  shall  have  filed  with  the 
snperintendent  the  requisite  certificate  prior  to  commencing  business 
under  the  laws  of  this  state,  and  shall  have  made  the  deposit,  if  any, 
required  by  law,  the  superintendent  shall,  before  such  corporation  or 
individual  banker  shall  be  authorized  to  commence  business,  examine 
or  cause  an  examination  to  be  made  in  order  to  ascertain  whether  the 
requisite  capital  of  such  corporation  or  benker  has  been  peid  in,  in 
cash.  The  superintendent  shall  not  authorize  sudi  corporatii^  or 
individual  benker  to  commence  business  unless  it  appears  to  hi^ 
satisfaction  from  such  examination  or  other  evidence  satisfactory  to 
him  that  the  requisite  capital  has  been  in  good  faith  subscribed  and 
paid  in  cash. 

(Former  Mction  12;  R.  8.,  lOIS;  L.  1882,  cb.  409.  S  tS.) 

§  13.  Affidavit  to  be  made  before  commencing  batineit.  —  No  such 
corporation  shall  commence  its  corporate  business  until  its  president 
and  cashier  or  treasurer  or  secretary,  or  its  two  principal  officers,  by 
whatever  name  known,  shall  have  made  and  subscribed  an  afBdavit 
stating  that  the  whole  of  its  capital  stock,  or  such  portion  thereof  as 
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by  law  shall  be  required  to  be  paid  or  secured  before  the  conunence- 
ment  of  its  operations,  has  been  actually  paid  or  secured  to  be  paid, 
according  to  law.  Such  affidavit  may  be  made  before  any  officer 
authorized  to  administer  oaths  in  the  county  where  the  corporation 
has  its  principal  place  of  business,  and  shall  be  filed  in  the  clerk's 
office  of  Bucb  coun^.  Every  such  corporation  shall  cease  to  be  a  cor- 
poration if  the  affidavit  above  required  Aall  not  be  made  and  filed 
within  one  year  from  the  time  its  charter  shall  be  granted. 

(Former  aeeUon  13;  B.  8.,  16S6;  L.  1882,  eh.  409,  ))  192,  193,  194.) 
See  Qeneral  Corporktioii  Law,  9  101. 

§  14.  Deposit  of  bonds  or  mor^i^es  with  inperintendent.  —  Every 
sudi  corporation,  except  banks,  savings  banks  and  domestic  corpora- 
tions specified  in  article  six,  and  eight  of  this  chapter,  engaged  in 
receiving  deposits  of  money  in  trust  in  this  state,  and  required  to 
make  a  report  of  its  affairs  to  the  superintendent  of  banks,  shall, 
before  engaging  in  such  business,  transfer  and  assign  to  the  supei^ 
intendent  r^stered  public  stocks  or  bonds  of  the  United  States 
or  of  this  state,  or  of  any  city,  county,  town,  village  or  free  school 
district  in  this  state,  authorized  by  the  legislature  to  be  issued,  to  the 
amount  in  value,  and  to  be  at  all  times  so  maintained  by  the  corpora- 
tion, of  ten  per  centum  on  its  paid  up  capital  stock,  but  not  less 
in  any  case  than  one  hundred  thousand  dollars  in  cities  the  popula- 
tion of  which  exceeds  five  hundred  thousand  inhabitants,  and  not 
less  than  fifty  thousand  dollars  in  cities  containing  more  than  one 
hundred  thousand  inhabitants  and  less  than  five  hundred  thousand 
inhabitants,  and  not  less  than  thirty  thousand  dollars  in  cities  con- 
taining more  than  twenty-five  thousand  inhabitants  and  lees  than 
one  hundred  thousand  inhabitants,  and  not  less  than  twenty  thou- 
sand dollars  in  cities  or  towns  of  less  than  twenty-five  thousand  in- 
habitants, the  number  of  inhabitants  in  each  city  or  town  to  be  ascer^ 
tained  by  the  last  federal  census  or  state  enumeration.  Such  stocks 
must  be  registered  in  the  name  of  the  superintendent  officially  as 
held  in  trust  under  and  pursuant  to  this  chapter,  and  the  same  shall 
be  held  by  the  superintendent  in  trust,  as  security  for  the  depositors 
with  and  the  creditors  of  such  corporation,  and  subject  to  sale  and 
transfer,  and  to  the  disposal  of  the  proceeds  thereof  by  the  superin- 
tendent, only  on  the  order  of  a  court  of  competent  jurisdiction. 
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UDtil  the  order  of  saah  oonrt,  aathorizing  eudi  sale  or  transfer  or 
other  diapoaiticm  thereof,  the  Baperintendent  shall  pay  over  to  such 
corporation  tiie  interest  whidi  may  be  received  on  suc^  eecuritiee. 
Should  an;  corporation,  at  any  time,  have  depoeited  with  the  super- 
intendent more  than  the  amount  hereby  required,  tiie  excess  may  be 
refunded.  With  the  approval  <^  the  saperintendent,  such  a  deposit 
may  be  made  l^  the  corporation,  either  wholly  or  in  part,  in  bonds 
or  mortgagee  satisfactory  to  the  superintendent,  on  improved,  un- 
incumbered productive  real  property  in  this  state  worth  at  least 
sevens-five  per  centum  more  than  the  amount  loaned  thereon.  In 
the  case  of  any  foreign  corporation,  including  oo-operative  savings 
and  loan  associatioiis  oi^nized  or  incorporated  in  any  state  or  county 
outside  of  this  state,  as  defined  in  section  two  of  this  chapter,  doing 
business  in  this  state,  it  shall  deposit  with  the  superintendent  in  trust 
as  security  for  the  depositors  with  and  creditors  of  said  corporation 
in  this  state  one  hundred  thousand  dollars  in  securities  enumerated 
in  this  secticm.  If  any  foreign  corporation  doing  business  in  this 
state  shall  refuse  or  neglect  to  make  the  deposit  herein  required  with 
the  superintendent,  the  fact  shall  be  reported  by  the  superintendent 
to  the  attorney-general,  who  shall  forthwith  take  such  proceeding  as 
may  be  neeeesaiy  to  enjoin  and  restrain  such  corporation  from  trans- 
acting any  businese  in  this  state,  and  the  court  to  which  such  applica* 
tion  shall  be  made  shall  be  authorized  to  make  such  order  or  decree, 
and  to  issue  sui^  process  in  the  premises  to  enforce  compliance  by  the 
corporation  with  the  provisions  of  this  chapter,  or  to  restrain  the 
transaction  of  business  by  it  in  this  state,  as  it  may  deem  proper. 

(Former  Mction  U;  B.  S.,  1628;  L.  1882,  oh.  409,  9  67.) 

8m  Mctioa  TO,  pott. 

1.  In  kn  opinion  hy  the  attorney-general,  filed  in  tbe  banking  department, 
February  IS,  1883,  that  officer  held  that  under  the  baniting  law  of  1882  the 
■uperintendent  of  the  banking  department  had  luch  incidental  power  as  waa 
neccMary  to  cany  out  Uie  general  powers  oonf erred  upon  him;  and  further  that 
Bach  mperintendeut  had  the  right  to  approve  of  mortgages  upon  property  which 
wa«  of  sufficient  value,  conditional  upon  the  insurance  on  the  property  being 
properly  kept  up,  and  in  the  assignment  taken  by  him  might  require  a  olauee  to 
that  effect.  If  the  insarances  were  not  kept  np,  then  there  was  not  full  compli- 
ance with  the  prorlslona  of  the  clause  that  the  amount  in  value  mnit  be  main- 
tained by  the  corporation. 

The  attorney -genera  I,  in  conclusion,  said:  "  I  do  not  think  it  was  the  meaning 
of  the  law  to  prohibit  the  taking  of  a  mortgage  upon  city  property  upon  whieh 
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waa  erected  a  substantial  block,  tbou{^  to  make  that  securit;  entirely  aatisfac- 
torj,  an  inauranoe  in  proper  form  in  some  solvent  company  migfat  be  required." 
As  to  the  conBtitutimalitjr  of  thia  aeotion  aa  to  foreign  corporatioua.  People 
V.  Granite  State  Provident  Ass'n,  Idl  N.  Y.  4B2;  Blake  v.  McCIung,  1T2  U.  S. 
239. 

§  IS.  Ezohuige  of  aeonritiei.  —  The  fleouiitiea  deposited  by  any 
corporation  pursuant  to  the  provisions  of  this  chapter  with  the  super- 
intesdent  of  banks  in  trust  for  any  purpose,  may  be  exchanged  from 
time  to  time  for  other  securitiee  receivable  aa  provided  in  this  chap- 
ter; and  BO  long  as  the  corporation  so  depositing  shall  continue  solvent 
and  comply  with  the  laws  of  the  state,  it  may  be  permitted  by  the 
auperintendent  to  collect  the  interest  or  dividends  on  such  deposits, 
and  from  time  to  time  to  withdraw  any  of  such  securities  on  de- 
positing with  the  superintendent  other  like  securities,  the  par  and 
market  value  of  which  shaJl  be  equal  to  the  par  and  market  value 
of  those  withdrawn. 

When  any  such  deposit  consists  of  bonds  and  mortgages,  the 
president  or  authorized  agent  of  the  corporation  depositing  the  same 
shall  annex  to  every  such  mortgage  his  affidavit  that  the  mortgage 
was  made  and  taken  in  good  faith,  for  money  loaned  by  the  corpora- 
tion which  he  represents,  to  the  amount  therein  named,  and  that  no 
part  thereof  has  been  since  paid  or  returned ;  or  if  any  part  has  been 
paid,  the  amount  unpaid,  and  that  he  has  reason  to  believe  and  does 
believe  that  the  premises  thereby  mortgaged  are  worth  at  least 
seventy-five  per  centum  more  than  the  amount  of  the  mortgage 
thereon;  and  the  superintendent  shall  prescribe  suc^  regulations  for 
ascertaining  the  title  and  value  of  the  real  property  mortgaged  as 
he  may  de^n  necessary. 

(Former  aeaUon  16;  R.  S.,  1628;  L.  1882,  ch.  409,  |  ST.) 

Asaigned  mortgages  are  not  valid  sub^tituteB  in  exchange  for  securitiet 
depoalted  with  the  banking  department,  as  the  bank  officiala  cannot  make  affi- 
davit that  Buch  mortgages  were  "  taken  in  good  faith  for  money  loaned."  Opinion 
Atty.-Gen.,  June  21,  1909. 

The  above  opinion  was  conflrmed  by  Supreme  Court,  Special  Term,  Albany 
connty,  in  Central  Truat  Co.  v.  Clark  Williams  as  Supt.,  by  decision  flled 
Auguat  10,  1909. 

g  16.  Publioation  of  report  of  examiners.  —  Whenever  the  superin- 
tendent shall  deem  it  proper,  a  copy  of  any  report  made  by  any  ex- 
aminer shall  be  published  in  the  state  paper  and  in  at  least  one  daily 
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newspaper  in  the  city  of  New  York,  and  in  one  newspaper  publielied 
in  the  county  where  the  principal  place  of  buBinesB  of  auch  oorpora- 
tion  or  individual  is  located. 

(Fomer  iection  10;  R.  5.,  tSlT,  1S18;  L.  1662,  eh.  409,  19  12,  15;  L.  1SB4, 
efa.  47.) 

§  17.  Impurmest  of  capital.  —  Whenever  the  superinteudent  shall 
have  reason  to  believe  that  the  capital  stock  of  any  corporation  or 
individual  banker,  to  which  this  diapter  is  applicable,  is  reduced  by 
impairment  or  otherwise  below  the  amouut  required  by  law,  or  by 
its  certificate  or  articles  of  aseociation,  he  may  require  such  corpora- 
tion or  individual  banker  to  make  good  the  deficiency  within  sixty 
days  after  the  date  of  such  requisition.  He  may  examine  or  cause 
to  be  examined  any  such  corporation  to  ascertain  the  amount  of  such 
impairement  or  reduction  of  capital,  and  whether  the  deficiency  has 
been  made  good  as  required  by  him.  The  directors  of  every  such 
corporation  vtpon  which  such  requisition  shall  have  been  made  shall 
immediately  give  notice  of  such  requisition  to  each  stockholder  of 
the  corporation,  and  of  the  amount  of  the  assessment  which  he  must 
pay  for  the  purpose  of  making  good  sudi  deficiency,  by  a  written 
or  printed  notice  mailed  to  such  stockholder  at  his  place  of  residence, 
or  served  personally  upon  him.  If  any  stockholder  shall  refuse  or 
neglect  to  pay  the  assessment  specified  in  such  notice  within  sixty 
days  from  the  date  thereof,  the  directors  of  such  corporation  shall 
have  the  ri^t  to  sell  to  the  highest  bidder  at  public  auction  the 
stock  of  such  stockholder,  after  giving  previous  notice  of  such  sale 
for  two  weeks  in  a  newspaper  of  general  circulation  published  in 
the  county  where  the  principle  office  of  such  corporation  is  located; 
or  such  stock  may  be  sold  at  private  sale,  and  without  such  published 
notice,  provided,  however,  that  before  making  a  private  sale  thereof 
an  offer  in  writing  to  purchase  such  stock  shall  first  be  obtained,  and 
a  copy  thereof  served  upon  the  owner  of  record  of  the  stock  sought 
to  be  sold  either  personally  or  by,  mailing  a  copy  of  such  offer^  to 
such  owner  at  his  place  of  residence  or  the  address  furnished  by 
him  to  the  corporation;  and  if,  after  service  of  such  offer,  such 
owner  shall  still  refuse  or  neglect  to  pay  such  assessment  within  two 
weeks  from  the  time  of  service  of  such  offer,  the  said  directors  may 
accept  such  offer  and  sell  such  stock  to  the  person  or  persons  making 
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Buch  offer,  or  to  an;  other  person  or  persons,  making  a  larger  offer 
than  the  amount  named  in  the  offer  submitted  to  such  stookholder; 
but  such  etock  shall  in  no  event  be  sold  for  a  smaller  sum  than  the 
valuation  put  on  it  t^  the  superintendent  in  his  determination  and 
certificate,  which  valuation  shall  not  be  less  than  the  amount  of  the 
assessment  called  for  and  the  necessary  oostB  of  sale.  Out  of  the 
avails  of  the  stock  sold  the  directors  shall  pay  the  necessary  costs  of 
sale,  and  the  amotmt  of  the  assessment  called  for  thereon.  The 
balance,  if  any,  shall  be  paid  to  the  person  or  persons  whose  stock 
has  been  thus  sold.  A  sale  of  stock  as  herein  provided  shall  effect 
an  absolute  cancellation  of  the  outstanding  certificate  or  certificates 
evidencing  the  stock  so  sold,  and  shall  make  the  same  null  and  void, 
and  a  new  certificate  or  new  certificates  shall  be  issued  to  the  pui^ 
diaser  or  purchasers  of  said  sto^  If  it  shall  appear  to  the  superin- 
tendent that  any  sudi  corporation  or  individual  banker  haa  violated 
its  charter  or  any  law  binding  upon  it,  he  may  by  an  order  under  his 
hand  and  official  seal  addressed  to  such  corporation  or  individaal 
banker  direct  the  discontinuance  of  sudi  violation,  or,  if  it  shall 
appear  to  the  superintendent  that  any  such  corporation  or  individual 
banker  is  conducting  business  in  an  unsafe  or  unautborized  manner, 
he  may  in  like  manner  direct  the  discontinuance  of  such  unsafe  or 
unauthorized  practicee.  Such  order  shall  require  such  corporation 
or  individual  banker  to  show  cause  before  the  superintendent  at  a 
time  and  place  to  be  fixed  by  him,  why  said  orders  should  not  be 
observed. 

(Former  Mctton  IT;  R.  S.,  1618,  1062,  1986;  L.  18B2,  ch.  409,  19  IT,  233; 
L.  1880,  ch.  4!»;  L.  190S,  ch.  e4»i  L.  190T,  ch.  062;  L.  190S,  ch.  143.) 

After  th«  superintendeiit  of  bonki  has  taken  poueBiion  of  the  SMet*  of  Hi 
ifuolvent  bankiog  corporation  with  the  intention  ol  having  an  action  brought  to 
diuolve  the  aame,  proceedings  for  TolnntaT7  diuolution  will  not  lie.  In  re  Mur- 
ray Bill  Bank,  1B3  N.  Y.  IBB,  47  N.  E.  298.  Affirming  same  case,  14  App.  Div. 
318,  020,  43  N.  Y.  Supp.  836,  M  N.  Y.  Supp.  1186. 

Bee  note*  to  section  142. 

§  18.  CauKi  for  diiaolntion.  —  If  the  capital  of  any  corporation  to 
which  this  chapter  is  applicable  shall  be  impaired,  or  if  any  such 
corporation  shall  refuse  to  submit  its  books,  papers  and  concerns  to 
the  inspection  of  any  examiner,  or  if  en;  officer  thereof  shall  refuse 
to  be  examined  upon  oath  touching  the  concerns  of  such  corporation, 
or  if  it  shall  violate  its  charter,  or  any  law  of  the  state,  or  if  such 
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oorporatioD  shall  suspend  payment  of  its  obligations,  or  if  such  cor- 
poration shall  conduct  its  bu&ineBS  in  an  unsafe  or  unauthorized 
Banner,  or  if  from  any  examination  or  report  provided  for  hv  thia 
diapter  the  superintendent  shall  conclude  that  such  corporation  b 
in  an  unsoimd  or  unsafe  condition  to  transact  the  business  for  whioh 
it  is  organized,  or  that  it  is  unsafe  and  inexpedient  for  it  to  continue 
business,  and  the  superintendent  shall  communicate  the  facts  to  the 
attorney-general,  an  action  to  procure  a  judgment  dissolving  sudi 
corporation  may  be  maintained. 

(Former  Mction  17a;  L.  1892,  eh.  eSD;  L.  IMS,  eb.  143,  9  2.) 

g  19.  Prooeediagf  against  and  liquidation  of  delinqnent  oorporationi 
and  individttal  baakeri.  —  Whenever  it  shall  appear  to  the  superin- 
tendent that  any  corporation  or  individual  banker  to  which  this  chap- 
ter is  applicable  has  violated  its  charter  or  any  law  of  the  state,  or 
is  conducting  its  business  in  an  unsafe  or  unauthorized  manner,  or 
if  the  capital  of  any  such  corporation  or  individual  banker  is  im- 
paired, or  if  any  such  corporation  or  individual  banker  shall  refuse 
to  submit  its  books,  papers  and  ooncems  to  the  inspection  of  any 
examiner,  or  if  any  officer  thereof  shall  refuse  to  be  examined  upon 
oath  touching  the  concerns  of  any  such  corporation  or  individual 
banker,  or  if  any  such  corporation  or  individual  banker  shall  suspend 
payment  of  its  obligations,  or  if  from  any  examination  or  report 
provided  for  by  this  chapter  the  superintendent  shall  have  reason 
to  conclude  that  such  corporation  or  individual  banker  is  in  an  un- 
sound or  unsafe  condition  to  transact  the  business  for  which  it  is 
organized,  or  that  it  is  unsafe  and  inexpedient  for  it  to  continue 
business,  or  if  any  such  corporation  or  individual  banker  shall  neglect 
or  refuse  to  observe  en  order  of  the  superintendent  specified  in  sec- 
tion seventeen  of  this  chapter,  the  superintendent  may  forthwith 
take  possession  of  the  property  and  business  of  such  corporation  or 
individual  banker,  and  retain  such  possession  until  such  corpora- 
tion or  individual  banker  shall  resume  business,  or  its  affairs  be 
finally  liquidated  as  herein  provided.  On  taking  possession  of  the 
property  and  business  of  any  such  corporation  or  individual  banker 
the  superintendent  shall  forthwith  give  notice  of  such  fact  to  any 
and  alt  banks,  trust  companies,  associations  and  individuals,  holding 
or  in  possession  of  any  assets  of  such  corporation  or  individual 
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banker.  No  bank,  trust  oompany,  association  or  individual  knowing 
of  sack  taking  poesession  by  the  superintendent,  or  notified  as  afore- 
said, shall  have  a  lien  or  charge  for  any  payment,  advance  or  clear 
ance  thereafter  made,  or  liability  thereafter  incurred  against  any 
of  the  assets  of  the  corporation  or  individual  banker  of  whose  prop- 
erty and  business  the  superintendent  ^11  have  taken  possession  as 
aforesaid.  Such  corporation  or  individual  banker  may,  with  the 
consent  of  the  superintendent,  resume  business  upon  such  conditions 
as  may  be  approved  by  him.  Upon  taking  possession  of  the  property 
and  business  of  such  corporation  or  individual  banker  the  superin- 
tendent is  authorized  to  collect  moneys  due  to  such  corporation  or 
individual  banker,  and  do  such  other  acts  as  are  necessary  to  con- 
serve its  assets  and  business,  and  shall  proceed  to  liquidate  the  affairs 
thereof  as  hereinafter  provided.  The  superintendent  shall  collect 
all  debts  due  and  claims  belonging  to  it,  and  upon  the  order  of  the 
supreme  court  may  sell  or  compound  all  bad  or  doubtful  debts,  and 
on  like  order  may  sell  all  the  real  and  personal  property  of  such 
corporation  or  individual  banker  on  such  terms  as  the  court  shall 
direct;  and  may,  if  necessaiy  to  pay  the  debts  of  such  corporation, 
enforce  the  individual  liability  of  the  stockholders.  The  superin- 
tendent may,  under  his  hand  and  official  seal,  appoint  one  or  more 
special  deputy  superintendents  of  banks,  as  agent  or  agents,  to  assist 
him  in  the  duty  of  liquidation  and  distribution,  the  certificate  of 
appointment  to  be  filed  in  the  office  of  the  superintendent,  and  a 
certified  copy  in  the  office  of  the  clerk  of  the  county  in  which  the 
principal  office  of  such  corporation  or  individual  banker  was  located. 
The  superintendent  may  from  time  to  time  authorize  a  special  deputy 
superintendent  to  perform  such  duties  connected  with  such  liquida- 
tion and  distribution  as  the  superintendent  may  deem  proper.  The 
superintendent  may  employ  such  counsel  and  procure  such  expert 
assistance  and  advice  as  may  be  necessary  in  the  liquidation  and  dis- 
tribution of  the  assets  of  such  corporation  or  individual  banker,  and 
may  retain  such  of  the  officers  or  employees  of  such  corporation  or 
individual  banker  as  he  may  deem  necessary.  The  superintendent 
shall  require  from  a  special  deputy  superintendent  and  from  such 
assistants  such  security  for  the  faithful  discharge  of  their  duties  as 
he  may  deem  proper.  The  superintendent  shall  cause  notice  to  be 
given  by  advertisement,  in  such  newspapers  as  he  may  direct,  weekly 
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for  three  consecutive  months,  calling  on  all  persons  who  may  have 
claims  against  sudi  corporation  or  individual  banker  to  present  the 
same  to  the  superintendent,  and  make  Ic^l  proof  thereof  at  a  place 
and  within  a  time,  not  earlier  than  the  last  day  of  publication,  to 
be  therein  specified.  The  superintendent  shall  mail  a  similar  notice 
to  all  persons  whose  names  appear  as  creditors  upon  the  books  of  the 
corporation  or  individual  banker.  If  the  superintendent  doubts  the 
JQBtice  and  validity  of  any  claim,  he  may  reject  the  same,  and  sen-e 
notice  of  such  rejection  upon  the  claimant  either  by  mail  or  person- 
ally. An  affidavit  of  the  service  of  such  notice,  which  shall  be  prima 
facie  evidence  thereof,  shall  be  filed  with  the  superintendent.  An 
action  upon  a  claim  so  rejec5ted  must  be  brought  within  six  months 
after  such  service.  Claims  presented  after  the  expiration  of  the 
time  fixed  in  the  notice  to  creditors  shall  be  entitled  to  share  in  the 
distribution  only  to  the  extent  of  Uie  assets  in  the  hands  of  the  super- 
intendent equitably  applicable  thereto.  Upon  taking  possession  of 
the  property  and  assets  of  such  corporation  or  individual  banker  the 
superintendent  shall  make  an  Inventory  of  the  asseta  of  such  cor- 
poration or  individual  banker  in  duplicate,  one  to  he  filed  in  the 
office  of  the  superintendent,  and  one  in  the  office  of  the  clerk  of  the 
county  in  which  the  principal  office  of  such  corporation  or  individual 
banker  was  located;  upon  the  expiration  of  the  time  fixed  for  the 
presentation  of  claims  the  superintendent  shall  make  in  duplicate 
B  full  and  complete  list  of  the  claims  presented,  including  and 
specifying  sudi  claims  as  have  been  rejected  by  him,  one  to  be  filed 
in  the  office  of  the  superintendent,  and  one  in  the  office  of  the  clerk 
of  the  county  in  which  the  principal  office  of  such  corporation  or 
individual  banker  was  located.  Such  inventory  and  list  of  claims 
shall  be  open  at  all  reasonable  times  to  inspection.  The  compensa- 
tion of  the  special  deputy  superintendents,  counsel  and  employees 
and  assistants,  and  all  expenses  of  supervision  and  liquidation,  shall 
be  fixed  by  the  superintendent  subject  to  the  approval  of  the  supreme 
court  in  the  judicial  district  in  which  the  principal  office  of  such 
corporati(»i  or  individual  banker  is  located  on  notice  to  such  corpora- 
tion or  individual  banker,  and  shall  upon  the  certificate  of  the  super- 
intendent be  paid  out  of  the  funds  of  sudi  corporation  or  individual 
banker  in  the  hands  of  the  superintendent  The  moneys  collected 
by  the  superintendent  shall  be  from  time  to  time  deposited  in  one 
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or  more  state  banks  of  deposit,  eavingg  banks  or  trust  companies, 
and,  in  case  of  the  suspension  or  insolvency  of  the  depository,  such 
deposits  shall  be  preferred  before  all  other  deposits.  At  any  time 
after  the  expiration  of  tlie  date  fixed  for  the  presentation  of  claims 
the  superintendent  may  out  of  the  funds  remaining  in  his  hands 
after  the  payment  of  expenses  declare  one  or  more  dividends,  and 
after  the  expiration  of  one  year  from  the  first  publication  of  notioe 
to  creditors  he  may  declare  a  final  dividend,  such  dividends  to  be 
paid  to  such  persons,  and  in  ench  amounts,  and  upcm  such  notice,  as 
may  be  direoted  by  the  supreme  court  in  tbe  judicial  district  in  which 
the  principal  office  of  such  corporation  or  individual  banker  is  lo- 
cated. Objections  to  any  daim  not  rejected  by  the  superintendent 
may  be  made  by  any  par^  interested  by  filing  a  copy  of  such  objec- 
tions with  the  superintendent,  who  shall  present  the  same  to  the 
supreme  court  at  the  time  of  the  next  application  to  declare  a  divi- 
dend. The  court  may  make  proper  provision  for  unproved  or  un- 
claimed deposits.  Whcoiever  any  such  corporation  or  individual 
banker,  of  whose  property  and  business  the  superintendent  has  taken 
possession  as  aforesaid,  deems  itself  a^rieved  thereby,  it  may,  at 
any  time  within  ten  days  after  such  taking  possession,  apply  to  the 
supreme  court  in  the  judicial  district  in  which  the  principal  office 
of  such  corporation  or  individual  banker  is  located  to  enjoin  further 
proceedings ;  and  said  court,  after  citing  the  superintendent  to  show 
cause  why  further  proceedings  should  not  be  enjoined,  and  hearing 
the  atl^;ations  and  proofs  of  the  parties  and  determining  the  facts 
may,  upon  the  merits,  dismiss  such  application  or  enjoin  the  super- 
intendent from  further  proceedings,  and  direct  him  to  surrender 
such  business  and  property  to  audi  corporation  or  individual  banker. 
Whenever  the  superintendent  shall  have  paid  to  each  and  every  de- 
positor and  creditor  of  such  corporation  (not  including  stockholders), 
whose  claim  or  claims  as  such  creditor  or  depositor  shall  have  been 
duly  proved  and  allowed,  the  fuU  amount  of  such  claims,  and  shall 
have  made  proper  provision  for  unclaimed  and  unpaid  deposits  or 
dividends,  and  shall  have  paid  all  the  expenses  of  the  liquidation, 
the  superintendent  ^11  call  a  meeting  of  the  stockholders  of  sndi 
corporation  by  giving  notice  thereof  for  thirty  days  in  one  or  more 
newspapers  published  in  the  county  where  the  principal  office  of  sudt 
oorporaticoi  was  located.     At  such  meeting  the  stockholders  8hal|  de- 
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tenniiie  whether  the  supermteodent  shall  be  oootinued  a  liquidator 
and  shall  wind  up  the  affairs  of  such  corporation,  or  whether  an 
agent  or  agents  shall  be  elected  for  that  purpose,  and  in  so  determin- 
ing the  said  stockholders  shall  vote  bj  ballot,  in  person  or  by  proxy, 
each  share  of  stock  entitling  the  holder  to  one  vote,  and  the  majority 
of  the  stock  shall  be  necessary  to  a  determination.  It  case  it  is  de- 
termined to  continue  the  liquidation  under  the  superintendent,  hu 
shall  complete  the  liquidation  of  the  affairs  of  such  corporation,  and 
after  paying  the  expenses  thereof,  shall  distribute  the  proceeds 
among  the  stockholders  in  proportion  to  the  several  holdings  of  stock 
in  Buch  manner  and  upon  such  notice  as  may  be  directed  by  the 
supreme  court  In  case  it  is  determined  to  appoint  an  agent  or 
agents  to  liquidate,  the  stocJdiolders  shall  thereupon  select  such  agent 
or  agents  by  ballot,  a  majority  of  the  stock  present  and  voting,  in 
preeoo  or  by  proxy,  being  necessary  to  a  choice.  Such  agent  or 
agents  shall  execute  and  file  with  the  saperintendent  a  bond  to  the 
people  of  the  state  in  such  amount,  with  such  sureties  and  in  such 
form  as  shall  be  approved  1^  Uie  superintendent,  conditioned  for 
the  faithful  performance  of  all  the  duties  of  his  or  their  trust,  and 
thereupon  the  superintendent  shall  transfer  and  deliver  to  such 
agent  or  agents  all  the  undivided  or  uncollected  or  other  assets  of 
such  corporation  then  remaining  in  his  hands;  and  upon  such  trans- 
fer and  delivery,  the  said  superintendent  shall  be  discharged  from 
any  and  all  further  liability  to  such  corporation  or  individual  banker 
and  its  or  his  creditors.  Snch  agent  or  agents  shall  convert  the 
assets  coming  into  his  or  their  possession  into  cash,  and  shall  account 
for  and  make  distribution  of  the  property  of  said  corporation  as  i» 
herein  provided  in  the  case  of  distribution  by  the  superintendent, 
except  that  the  expenses  thereof  shall  be  sulrject  to  the  direction  and 
control  of  a  court  of  record  of  competent  jurisdiction.  In  case  of 
the  death,  removal  or  refusal  to  act  of  any  such  agent  or  agents  the 
stockholders,  on  the  same  notice,  to  be  given  by  the  superintendent 
upon  proof  of  such  death,  removal  or  refusal  to  act  being  filed  with 
him,  and  by  the  same  vote  hereinbefore  provided,  may  elect  a  suc- 
cessor, who  shall  have  the  same  powers  and  he  subject  to  the  same 
liabilities  and  duties  as  the  agent  originally  elected.  Dividends  and 
unclaimed  deposits  remaining  unpaid  in  the  hands  of  the  superin- 
tendent for  six  months  after  the  order  for  final  distribution  shall  be 
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bj  him  depoeited  in  one  or  more  state  banks  of  depoBit,  savings  banks 
or  tmet  oompanies,  to  the  credit  of  the  Buperinteadent  of  banks  in 
bis  name  of  office,  in  trust  for  the  several  depositors  witb  and  credi- 
tors of  the  liquidated  corporation  from  whioh  they  were  received 
entitled  thereto.  The  superintendent  shall  report  to  the  legislature 
annually  in  his  report  the  uamee  of  corporations  so  taken  possession 
of  and  liquidated  and  the  sum  of  unclaimed  and  unpaid  deposits  or 
dividends  with  respect  to  each  of  them  respectively.  The  superin- 
tendent may  pay  over  moneys  so  held  by  him  to  the  persons  respec- 
tively entitled  thereto  ufKin  being  furnished  satisfactory  evidence  of 
their  right  to  the  same.  In  cases  of  doubt  or  conflicting  claims  he 
may  require  an  order  of  the  supreme  court  authorizing  and  directing 
the  payment  thereof.  He  may  apply  the  interest  earned  by  the 
moneys  so  held  by  him  towards  defraying  the  expenses  in  the  pay- 
ment and  distribution  of  such  unclaimed  deposits  or  dividends  to 
the  depositors  and  creditors  entitled  to  receive  the  same,  and  he  shall 
include,  in  his  annual  report  to  the  l^slature,  a  statement  of  the 
amount  of  interest  earned  by  such  unclaimed  dividends. 
(Former  eection  18;  L.  1909,  ch.  143.) 

1.  A  corporation  organized  under  LawB  1861,  ch.  122,  for  building,  mutual  loan, 
«te.,  asBociationB,  is  subject  to  Bection  19.  On  the  question  whether  it  is  expedient 
to  continue  business,  the  verified  report  of  bank  examiner,  as  well  as  the  affi- 
davits on  motion  for  receiver,  is  to  be  considered.  The  conditional  consent  of 
shareholders  to  scaling  down  of  book  value  of  their  dhares  and  thus  reducing 
liabilities  held  to  be  Inoperative.  People  v.  Republic  Savings  and  Loan  Associa- 
tion, 63  App.  Div.  364,  66  N.  Y.  Supp.  1036. 

2.  The  duty  of  the  superintendent,  impoxed  hj  section  19,  to  report  to  attornej- 
general  on  delinquent  corporations  includes  reports  on  co-oparativ«  banking 
corporations  organized  under  Laws  1861,  ch.  122;  the  dutj  is  not  discretionary 
but  is  absolute,  and  a  relator  is  not  nacessary.  Where  a  deficit  was  cansed  by 
gross  mismanagement,  a  scaling  down  of  amounts  due  shareholders  so  as  to 
decrease  liabilitiea  and  show  an  excess  of  assets,  will  not  save  prosecution. 
People  p.  Mercantile  Co-op.  Bank,  63  App.  Kv.  296,  66  N.  Y.  Supp.  766. 

3.  An  a^repment  was  made  between  the  Madison  Square  Bank  and  the  8t.  Nicholas 
Bank  (both  of  them  being  State  banks)  in  January,  1891,  by  which  the  latter,  a 
member  of  the  New  York  Clearing  House  AsMciation,  became  the  agent  to  clear 
through  the  clearing  house  checks  drawn  upon  the  former.  The  latter  bank  sub- 
mitted in  writing  a  statement  of  the  conditions  on  which  it  would  undertake 
this  business  for  the  Madison  Square  Bank  as  follows: 

"  Fiftf  thousand  dollars  balance  to  be  kept  at  all  times,  to  be  free  from  inUrest. 
An  allowance  at  the  rate  of  2  per  cent,  per  annum  shall  be  allowed  on  average 
exceeding  this  amount.  The  Madison  Square  Bank  id  to  keep  with  this  bank 
(100,000  in  approved  bills  receivable." 
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The  euhier  of  th«  Ibdijoii  Square  Bank,  in  •  letter  (Ut«d  Juiurr  9,  1S91, 
to  tbe  St.  Nicholas  Bank,  tajn: 

"  EeferriDg  to  eonverution  of  our  preeldent  with  your  good  mIvm,  ve  would 
tty  tbat  we  accept  the  temu  and  cmiditioDB  on  which  your  bank  agreei  to  ebiar 
fa»  US  as  per  your  memorandum,  namely,  tSO.OOO  balanoe  to  be  kept  with  you  at 
all  times  free  of  interest.  Int^vst  at  2  per  cent,  per  annum  to  be  allowed  us 
OB  avprage  exceeding  that  amount  This  bank  to  keep  with  you  tlOO.OOO  of 
approved  bills  receivable.  .  .  .  We  enclose  copy  of  a  letter  addressed  by  us  to 
^e  clearing  house  committee  to  conform  with  the  requiremente  ol  their  oiroular 
ot  Decnnber  18th  last." 

That  letter  enclosed  a  copy  of  a  resolution  signifying  the  aoceptstnoe  of  tbe 
HadiBon  Square  Bank  of  the  terms  of  tbe  circular  and  autborifing  Jte  cashier  to 
•end  a  check  for  the  annual  payment  of  t£00  required  ot  banks  clearing  throng 
member  e. 

The  oral  agreement  was  made  between  the  parties  at  the  time  of  the  arrange- 
ment referred  to  in  «aid  letter  ot  the  9th  of  January,  that  other  securities  of 
equal  value  might  be  substituted  from  time  to  time  for  those  first  deposited, 
making  up  the  |IOO,000  of  bills  receivable. 

The  object  of  the  Clearing  House  Association,  as  steted  in  Ita  oonstltution,  li 
"  the  effecting  at  one  place  of  the  daily  exchanges  between  the  sereral  assoelato 
banks,  and  the  payment  at  tbe  same  place  of  balances  resulting  from  such 
exchangee." 

The  Madison  Square  Bank  was  not  a  member  of  the  association, 

Tbe  twenty-fifth  aection  of  tbe  constitution  was  as  follows: 

"  Whenever  exchanges  shall  have  bihn  made  at  the  clearing  house  by  previous 
arrangement  between  memtiers  of  the  association  through  one  of  their  number, 
and  banks  in  the  city  and  vicinity,  who  are  not  members,  tbe  receiving  bank  at 
the  clearing  houie  iball  in  no  case  discontinue  the  arrangement  without  pving 
previous  notice,  which  notice  sliall  not  take  effect  until  the  exchanges  of  the 
morning  following  the  receipt  of  luch  notice  shall  have  been  completed." 

This  section  was  in  force  at  and  before  January  9,  1801,  and  is  still  in  force, 
and  It  was  known  to  he  so  by  the  Madison  Square  Bank  at  tbe  time  of  the  making 
of  this  arrangement. 

After  the  making  of  this  arrangement,  and  on  and  after  the  13th  January, 
1891,  tbe  St.  Nicholas  Bonk  made  the  clearances  at  the  clearing  house  tor  the 
Hadison  Square  Bank  up  to  and  including  tbe  8th  day  of  August,  1893,  and  the 
Hadison  Square  Bank  deposited  and  kept  good,  as  to  amount  and  value,  its 
deposit  of  bills  receivable  with  the  St.  Nicholas  Bank  and  up  to  some  time  in 
July,  1893,  kept  good  ite  money  balance  of  9fiO,000  in  addition  thereto.  Some 
time  prior  to  August  6,  1893,  the  St.  Nicholas  Bank  desired  to  end  the  arrange- 
ment for  making  clearances  for  the  Madison  Square  Bank.  At  tbat  date  It 
held,  also,  certain  collateral  securities,  taken  upon  loans  made  upon  notes  of  tbe 
Madison  Square  Bank  and  by  agreement  they  or  their  proceeds  should  be 
applied  to  any  other  obligations  of  that  bank. 

On  tbe  eth  day  ot  August,  1893,  the  St.  Nicholas  Bank  gave  the  notice 
required  by  the  26th  section,  tiiat  it  would  cease  to  make  clearances  tor  the 
Madison  Square  Bank.  This  was  served  upon  the  banks  constituting  the  Clear- 
ing Honse  Aesodatlon  on  that  day. 

By  the  terms  of  section  26  this  notice  took  effect  upon  the  completion  of  the 
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exchanges  at  the  clearing  bouse  on  the  9tb  ol  August.  These  clearances  were 
made  every  da;  immediately  after  10  o'cktck,  and  were  completed  belore  12  o'clock. 
The  St.  Nicholas  Bank  paid,  on  the  9tb  of  August,  through  the  clearing  house, 
ebecks  drawn  upon  the  Hadison  Square  Bank  by  depositori  baTing  amounts  to 
meet  the  same  to  their  credit  as  depositors  on  the  books  of  the  Hadiaon  Square 
Bank,  $372,000.  On  the  8th  daj  of  August,  1693,  the  Madison  Square  Bank, 
after  ineffectual  efforts  to  obtain  a  loan  to  relieve  its  immediate  necessities,  was 
visited  by  the  clearing  house  committee  and  its  oouditfon  examined;  also  by  an- 
•zaminer  of  the  State  banking  department.  After  this  examination  by  the 
committee  of  the  clearing  house  their  conclusion  that  the  bank  was  not  in  a 
condition  to  continue  buainesi  was  communicated  to  the  officers  and  some  of  the 
directors  of  the  Madison  Square  Bank. 

The  Madison  Square  Bank  did  not  open  for  business  on  the  following  day.  It 
was.  In  fact,  iosoWent  on  the  Bth  of  August,  1893,  and  the  officers  of  tiie  St. 
Nicholas  Bank  knew  before  the  exchanges  were  made  on  the  9th  of  August  that 
the  MadiMn  Square  Bank  was  insolvent,  or  that  its  insolvency  was  imminent 
and  that  it  had  stopped  business. 

Included  in  the  gross  sum  of  $378,000,  the  amount  of  Qie  checks  upon  the 
Madison  Square  Bank,  cleared  by  the  St.  Nicholas  Bank  on  the  Mb  of  August, 
were  two  checks  drawn  by  the  treasurer  of  the  State  of  New  York,  against  funds 
of  the  State  deposited  in  the  said  bank,  which  checks  were  signed  and  dated  on 
the  Sth  day  of  August,  1893,  and  were  deposited  in  banks  in  the  city  of  New 
York,  which  were  members  of  the  Clearing  House  Association,  twfore  10  o'clock 
on  the  morning  of  tbe  9th  of  August,  1893,  and  were  by  such  banka  sent  to  the 
clearing  house  on  said  9th  day  of  August.  Tbe  clearance  of  said  checks  was 
regular  and  according  to  the  usual  course  of  business  among  the  banka  constitut- 
ing said  Clearing  House  Association,  notwithstanding  the  fact  that  th^  were 
not  deposited  for  collection  witb  a  clearing  bouse  bank  uuUl  the  morning  of  the 
9th  day  of  August,  1893.  Tbe  St.  Nicholas  Bank  had  no  knowledge  on  the  Oth 
day  of  August,  1893,  of  any  irregularity  in  r^;ard  to  the  drawing,  deposit  or 
transmission  to  tbe  clearing  house  of  any  of  the  cheeks  going  to  make  up  said 
gross  amount  of  t372,000. 

The  referee  found  that  the  payments  of  checks  on  the  morning  of  August  9, 
1803,  were  in  the  performance  of  its  contract  with  the  Madison  Square  Bank, 
and  were  not  made  witb  tbe  intent  on  tbe  part  of  either  of  the  banks  to  give  a 
preference  to  any  creditor  of  tbe  Madison  Square  Bank  over  any  other  creditor; 
or  in  violation  of  the  Corporation  Law  of  tbe  State,  and  he  held  that  the  plain- 
tiffs were  not  entitled  to  recover  any  part  of  tbe  money  or  securities  held  by  tbe 
St.  Nicholas  Bank.  His  decision  was  sustained  by  tbe  Court  of  Appeals. 
O'Brien  v.  Grant,  146  N.  Y.  I6S,  28  L.  K.  A.  361,  40  N.  E.  871. 

4.  A  proceeding  by  tbe  attorney-general  for  dissolution  takes  precedence  over  a 
preceding  for  voluntary  dissolution.    Matter  of  Murray  Bill  Bank,  163  N.  Y.  199. 

6.  As  to  the  sufBciency  of  a  complaint  and  statement  of  requisite  facts.  People 
V.  Man.  Real  EsUte  and  Loan  Co.,  176  N.  Y.  133. 

6.  As  to  application  of  bankruptcy  proceedings,  see  Collier  on  Bankruptcy,  7th  ed. 

§  20.  Ezaminatioii  by  order  of  court.  —  The  creditors  and  share- 
holdera  of  any  auoh  corporation  whoee  debts  or  ahares  shall  amount 
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to  one  UtooBand  dollars  maj  make  applicatitm  to  die  BnpTwne  court 
b;  a  verified  petition  setting  forth  facts  showing  that  an  esaminatioo 
of  the  affairs  of  tlie  corporation  shonld  be  made,  and  the  court  may 
thereupon,  in  its  discretion,  order  such  an  examination  to  be  made 
by  a  referee  for  the  purpose  of  ascertaining  the  saf e^  of  the  invest- 
ments and  the  prudence  of  the  management  of  the  corporation.  The 
result  of  every  such  examination,  together  vith  the  opinion  of  the 
referee  tbereon,  shall  be  published  .in  such  manner  as  tlie  court  shall 
direct.  The  court  shall  make  such  order  in  respect  to  the  expenses 
of  the  examinatirai  and  publicaticm  as  it  may  deem  proper. 

(Poimer  MdJon  IB;  R.  S.,  1S18;  L.  1882,  ch.  409,  (  IB.) 

Thia  pTM  oaij  &  TliitorUl  power  and  kuthorttes  no  intartereDM  ezecpt 
wwmiimtion,  uid  the  publicktion  of  the  reeult.  Pannty  v.  lOth  Ward  Bulk, 
3  Ed.  Ch.  SQS. 

g  21.  Seporta.  —  Every  corporation  and  individual  banker  subject 
to  tlie  provisions  of  this  chapter  shall  make  a  written  report  to  the 
superintendent  of  banks,  in  sudi  form  and  containing  such  matters 
as  he  shall  prescribe.  In  the  case  of  a  bank,  trust  company  or  in- 
dividual banker,  the  superintendent  shall,  at  least  once  in  every 
three  months,  designate  some  day  therein  in  respect  to  which  the 
report  shall  be  made.  In  case  of  a  bank,  individual  banker  or  trust 
company  each  such  report  shall  state,  in  addition  to  the  matters  pre- 
scribed by  the  superintendent  of  banks,  the  amount  of  deposits  the 
payment  of  which,  in  case  of  insolvency,  is  preferred  by  law  or  other- 
wise over  other  deposits.  The  superintendent  of  banks  shall  pre- 
scribe the  manner  and  form  of  making  such  statement  If  a  savings 
bank,  or  safe  deposit  company,  such  refwrt  shall  be  made  semi- 
amraaUy  on  or  before  tbe  first  day  of  February  and  August  in  each 
year,  and  shall  contain  a  statement  of  its  condition  on  the  mornings 
of  the  first  days  of  January  and  July  preceding.  If  a  savings  bank, 
sudi  report  shall  state  the  amount  loaned  upon  bond  and  mortgage, 
together  with  a  list  of  suoh  bonds  and  mortgagee  and  the  location 
of  the  mortgaged  premises,  as  have  not  been  previously  reported,  and 
also  a  list  of  such  previously  reported  as  have  been  since  paid  wholly 
en-  in  part,  or  have  been  foreclosed,  and  tbe  amount  of  such  payments 
respectively;  the  original  cost,  date  of  purchase,  date  of  maturity, 
stated  r«te  of  interest,  par  value  and  estimated  investment  value  of 
all  stock  or  bond  investments,  designating  each  particular  kind  of 
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stock  or  bond ;  the  amount  loaned  upon  the  pledge  of  securities,  with 
a  statement  of  the  securities  held  as  collateral  for  such  loans;  the 
amount  invested  in  real  estate,  giving  the  cost  of  the  same,  the 
amount  of  cash  on  hand  and  on  deposit  in  banks  or  trust  companies, 
and  the  amount  deposited  in  each;  and  such  other  information  as  the 
superintendent  may  require.  The  estimate  of  investment  value  of 
stook  and  bond  investment  shall  be  made  bj  each  savings  bank  in 
the  manner  prescribed  by  the  superintendent  of  banks,  provided 
that  no  stock  or  bond  shell  be  estimated  at  a  higher  price  or  value 
than  its  investment  value  by  amortization  as  provided  in  section  one 
hundred  fifty-three  of  this  chapter;  or,  if  the  interest  upon  said 
security  has  been  in  default  for  more  than  thirty  days  prior  to  the 
date  of  such  report^  or  if  said  security  shall  cease  to  be  a  legal  inveat- 
ment  for  savings  banks,  at  a  higher  value  than  the  market  value 
thereof.  Such  report  shall  also  state  all  the  liabilities  of  audi  sav- 
ings corporation  on  the  morning  of  the  said  first  day  of  January  and 
July ;  the  amount  due  to  depositors,  which  shall  indude  any  dividend 
to  be  credited  to  them  for  the  sis  months  ending  on  that  day,  and 
any  other  debts  or  claims  against  such  corporation  whic^  are  or  may 
be  a  charge  upon  its  assets.  Sudi  report  shall  also  state  the  amount 
deposited  during  the  year  previous,  and  the  amount  withdrawn  dui^ 
ing  the  same  period ;  the  whole  amount  of  interest  or  profits  received 
or  earned  and  the  amount  of  dividends  credited  to  depositors^  to- 
gether with  the  amount  of  eadi  semi-annual  credit  of  interest,  and 
the  amount  of  interest  that  may  have  been  credited  at  other  than 
semi-annual  periods,  the  number  of  accounts  opened  or  reopened,  the 
number  closed  during  the  year,  and  the  number  of  open  accounts  at 
the  end  of  the  year,  and  such  other  information  as  may  be  required 
by  the  superintendent.  If  a  safe  deposit  company,  such  report  shall 
contain  such  particulars  as  the  superintendent  may  prescribe.  If 
a  co-operative  savings  and  loan  association,  or  a  mortgage,  loan  or 
investment  corporation,  such  report  shall  be  made  annually  on  or 
before  February  first  in  each  year,  and  shall  contain  a  statement  of 
its  condition  on  the  first  day  oi  January  preceding.  The  superin- 
tendent may,  for  good  cause  shown,  extend  the  time  for  making  any 
such  report  not  exceeding  thirty  days.  Every  such  report  shall  be 
verified  by  the  oath  of  the  president  and  cashier  or  treasurer  ofsuch 
corporation  or  by  such  individual  banker,  to  the  effect  that  the  same 
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is  true  and  correct  in  ail  respects  to  the  best  of  his  knowledge  and 
belief,  and  that  the  usual  buainesa  of  such  corporation  or  banker  has 
been  transacted  at  the  location  required  b^  this  chapter,  and  not 
elsewhere.  The  superintendent  shall  serve  a  notice  designating  the 
day  in  each  quarter  when  a  report  shall  be  made  upon  each  bank, 
trust  company  and  individual  banker  required  to  report  to  him  by 
delivering  the  same  to  some  officer  or  clerk  thereof  at  their  respective 
places  of  business  or  by  depositing  the  same  in  the  post-office  inclosed 
in  a  postrpaid  wrapper  and  properly  directed  to  each  of  them,  or 
some  officer  thereof,  at  their  places  of  business  respectively. 

(Former  Metkni  20;  R.  8.,  ISIB,  1621,  1659,  1671,  1690;  L.  1876,  ctu  664,  g  2; 
L.  16S2,  «h.  400,  It  20,  28,  219,  270,  271,  272,  273,  274;  L.  1808,  ch.  333;  L.  1006, 
eh.  207;  L.  1008,  ch.  123.) 

SeaaeeUon  24. 

1.  The  oSoen  of  *  b«Dk  are  lUble  to  Anybody  injured  by  misrepreMiitatloii  in 
the  qtuuierly  reports  of  the  bulk  lor  hli  Io#Me.  MorM  ff.  Switi,  19  How.  Pr. 
2T5. 

2.  The  Iwitk  cfta  ba  required  to  give  %  true  etatement  of  It*  condition  u  to  il« 
lo«iii  mud  diMoonts.  A  mere  (tatement  of  total*  le  Inaufllcient  The  luperln- 
tendent  may  require  the  bank  to  report  "  in  a  genera]  way  the  largeet  loan  to " 
ai^  one  individual,  firm  or  corporation  —  also  the  aggr^ate  loam  upon  paper 
made,  aoeeptad  or  indoned  by  dir«etora  individually  or  ae  member*  of  flrmi. 
People,  etc.,  v.  Vail,  67  How.  Pr.  82. 

3.  iin  opinion  by  the  attorney-genaral  waa  filed  in  the  banking  department 
September  13,  1878,  relative  to  oertain  new  fomu  prepared  under  the  direction 
of  the  superintendent  of  tliat  department,  (or  the  quarterly  report*  from  banks, 
iMnking  associations  and  individual  bankers,  subject  to  the  aupervlilon  of  Uia 
•uperint«Qd«nt  and  the  provisions  of  law  relating  thereto.  The  opinion  holds 
that  the  forms  are  not  bt^ond  ttie  provision  of  the  itatnteH,  and  that  the  facta 
required  to  lie  report«d  may  properly  be  called  for  by  the  snperintendanL  ^w 
attorney-general  further  says;  "The  statute  creating  the  banking  department, 
and  giving  to  its  bead  supervisory  and  Inquiaitorial  powers  over  moneyed  eor- 
porations,  is  (or  the  benefit  of  the  public.  It  is  a  well-settled  rule  of  conitmo- 
tion,  that  a  statute  made  pro  bono  pubUoo  shall  be  continued  in  such  manner 
that  it  may,  as  far  as  possible,  attain  the  end  proposed.  All  statute*  made  for 
the  convenience  or  iMneflt  of  the  public  ought  to  have  a  liberal  construction,  to 
be  expounded  largely,  and  not  with  restrictions.  Before  the  banking  department 
WM  created  it  was  made  the  du^  o(  every  moused  corporation,  annnally  on  the 
first  day  o(  January,  to  make  out  and  transmit  to  the  comptroller.  In  the  form 
prescribed  by  him,  a  full  statement  of  its  aSaira,  verified  by  the  oaUis  of  Ita 
preaident  and  oashler,  or  treasurer  or  secretary.  Bj  the  act  creating  the  banking 
department,  that  department  is  cliarged  with  the  execution  of  all  laws  relating 
to  banks  and  the  boaiueas  of  banking,  and  the  superintendent  succeeded  to  nil  the 
powers  and  dnties  of  the  comptroller,  and  all  existing  laws  were  so  modified  and 
amended,  that  every  power  and  duty  conferred  by  them  on  the  comptroller  was 
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traniferred  to  and  eoDt«rred  upon  the  ■uperiiit«udent.  Other  and  additional 
powers  were  also  given  to  him.  The  quarterly  reports  required  to  be  made  to  the 
■uperintendent  bj  ererj  iiieorpDTat«d  bank,  banking  asiociation  or  individiMl 
banker  in  this  State,  the  statute  declares,  '  shall  contain  a  true  statement  of  the 
condition  of  the  bank,  banking  assodation  or  indindual  banker  making  such 
report,'  in  respect  to  the  following  items  and  particulars,  to  vit:  '  Loans  and 
disoounta,  overdrafts  due  from  banks,  due  from  the  directors  of  the  bank  or  bank- 
ing association  making  the  report,  due  from  brokers,  real  estate,  specie,  cash 
items,  stocks  and  promisstnrj  notes,  bills  of  solvent  banks,  bills  of  suspended  bonks, 
loss  and  expense  account,  capital,  circulation  (distinguishing  that  received  from 
the  superintendent  from  the  outstanding  bills,  profits,  amount'due  to  banka, 
amount  due  to  individuals  and  corporations  other  than  banks,  amount  due  to  the 
treasurer  of  tbe  Stato,  amount  due  to  the  commissioners  of  the  canal  fund, 
amount  due  to  depositors  on  demand,  amount  due  not  included  under  either  of 
the  above  heads.'  The  object  of  these  reports  is  to  furnish  the  superintendent, 
who  is  the  supervising  representative  of  the  State,  with  accurate  and  detaited 
infonDatton  oonoeralng  the  oondition  ot  the  bank.  The  statute  require*  a  true 
atetement  in  respect  to  the  various  items  and  particulars  enumerated.  Mani- 
festly the  superintendent  must  determine  how  full  and  detailed  the  statement 
must  be,  to  inform  him  satisfactorilj  of  the  condition  of  tiie  bank.  Mere  general 
istatemente  ean  give  bim  no  useful  information.  The  stotute  contemplates  a 
complete  disclosore  ot  its  affairs  on  the  part  of  the  bank.  The  forms  prescribed 
call  for  no  more  than  seems  essential  to  a  thorough  and  necessary  knowledge  of 
the  bank.  I  think,  therefore,  the  superintendent  has  not  exceeded  his  duties  or 
powers,  in  the  forms  prescribed  for  the  quarterly  repwto.  This  view  is  strength- 
ened by  a  subsequent  section,  which  makes  it  the  du^  ot  the  superintendent, 
whenever  in  l|is  opinion  there  shall  be  good  cause  to  suspect  that  any  bank, 
banking  association  or  individual  banker  has  made  an  fnoorrect  or  imperfect 
quarterly  return,  or  is  in  an  unsound  or  unsafe  condition  to  do  banking  business, 
to  cause  an  examination  to  be  made  forthwith  into  the  books,  papers  and  affairs 
of  the  institution,  and  to  cause  a  report  thereof  to  be  forthwith  published  at  the 
aipense  of  the  bank." 

4.  A  bank  has  no  right  to  discount  paper  at  any  other  place  than  that  of  ito 
location,  and  a  note  n>  discounted  would  be  void.  But  it  would  seem  that  a  note 
so  discounted  to  pay  a  debt  due  from  a  third  party  would  be  valid.  Potter  e. 
Bank  of  Ithaca,  ?  HiU,  530. 

6.  An  individual  banker,  as  far  as  his  business  is  concerned,  stands  by  law  in 
the  main  upon  the  same  footing  as  banking  associations.  His  residence  for  the 
purpose  of  taxation  of  his  capital  Is  the  place  mentioned  In  the  certificate 
required  by  Law  ot  IU4,  ch.  281,  1  3,  whether  the  banker  has  removed  his 
reaidence  or  not,  until  after  he  has  actually  filed  certificate  of  change  and  moved 
his  bank.  The  statute  does  not  intend  to  abridge  a  banker's  right  to  live  where 
he  pleases,  it  only  fixes  hfs  business  residence.  Miner  v.  Tillage  of  Fredonia, 
27  N.  T.  16S;  cited  Matter  of  Metealf  v.  Meeseiiger,  40  Barb.  329. 

0.  As  to  the  prosecution  of  a  suit  by  an  individual  banker  in  a  name  import- 
lug  a  corporate  character,  see  Bank  of  Havana  c.  Magee,  20  N.  Y.  396. 

7.  In  an  opinion  of  the  attorney-general  filed  in  the  banking  department  July 
19,  tSSS,  the  following  ruling  was  madet 

"  I  am  firm  in  the  conviction  that  foreign  companies  doing  busincas  within  the 
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SUte  And  Mlling  mortgafM  uid  govuitMiiig  the  payment  of  the  prindiwl  utd 
interest  thereon,  are  lubject  to  the  proviBkm*  of  aection  219  of  chapter  409  of  tha 
Lbw<  of  1SS2."      (Section  21.) 

S.  It  is  not  neoessarj  that  s  report  be  verified  1^  the  nnqiuilified  osth  of  the 
oflteen;  sn  osth  that  the  report  is  true  "to  the  beat  of  tali  knowledp  and  belief  " 
is  sufficient.     Davenport  t>.  Prentice,  120  App.  IHt.  401. 

9.  A  banlc  cannot  withhold  s  subetAntial  portion  of  its  earningi  or  Biirplua,  nor 
can  it  fail  to  report  the  lame  under  the  form  of  report  required  by  banking 
department. 

To  report  a  sum  arbitrarily  set  apart  &■  a  "  Guarantee  Fund "  a*  being  an 
antonnt  "  Due  on  cashier's  checks "  would  be  an  inaccurate  itatement  of  fact. 
There  is  no  provision  in  the  Banking  Law  for  arbitrarily  setting  apart  any  sooh 
"Guarantee  Fund."  Section  Zla  of  the  Banking  Law  (old  number)  provldM  for 
a  semi-annual  examination  of  the  afTalrs  of  a  bank  by  a  committee  of  the  board 
of  directors  and  authorises  the  board  of  directors,  as  a  result  of  snob  examina- 
tion, to  make  such  deductions  from  the  assets  or  additions  to  the  Uabllitiea  as 
eonditione  may  warrant.  This  contemplates  the  charging  off  or  marking  down 
of  bad  loans  or  eecuritiea,  the  value  of  which  has  been  impaired  and  does  not 
gire  the  directors  authority  to  establish  a  fund  for  the  purposes  stated  in  your 
question. 

If  a  bank  failed  to  make  the  report  prescribed  by  the  superintendent,  it  beeoinea 
subject  to  the  forfeitores  specified  in  section  21,  above  referred  to,  or  the  enper- 
intcndent,  tmder  tbe  power  vested  In  him  under  section  16.  may  issue  his  order 
directing  the  bank  to  furnish  the  report  in  the  form  required  by  him,  and  in  tbe 
event  of  the  failure  of  the  bank  tc  comply  with  such  order  the  prooeedings  speci- 
fied in  section  18  may  be  resorted  to. 

The  bank  has  no  authority  to  change  the  form  of  report  prescribed  by  the 
superintendent.  In  the  event  that  the  report  failed  to  cover  the  facts  as  they 
actually  existod,  it  would  be  competent  for  the  bank  to  supplement  the  report 
by  incorporating  therein  a  statement  of  such  tacts.  Tbe  it«m  "  Due  on  cashier's 
checks,"  of  oourse,  means  the  amount  of  such  cheeks  issued  by  the  bank  remain* 
ing  outstanding  and  unpaid.  Such  an  item  is  a  liability  of  the  bank  and  is  so 
carried  in  the  form  of  report  prepared  by  the  banking  department.  There  being 
no  provision  for  tbe  setting  aside  of  such  a  "  Guarantee  Fund,"  such  a  fund  can 
be  properly  required  by  the  superintendent  to  be  included  in  tbe  surplus  of  the 
bank.     Opinion  Atty.-Oen.,  August  20,  1908. 

10.  Tbe  treasurer  of  a  savings  bank  is  the  proper  ofDcia]  to  verify  report. 
People  V.  Ostrander,  «4  Hun,  336. 

11.  That  an  officer  being  prosecuted  was  not  the  proper  officer  to  verify  report 
is  not  a  defense  it  he  actually  verified  it.  People  p.  Bows,  34  Hun,  Ii2B;  People  r. 
Trumpbour,  64  Hun,  346. 

g  22.  Fenaltiei  for  fulore  to  report.  —  If  any  bank  or  trust  com- 
pany or  individual  banker  shall  fail  to  make  such  report  within  ten 
days  from  the  dsy  designated  for  the  making  thereof,  or  to  include 
therein  any  matter  required  by  the  superintendent,  or  if  any  savings 
bank  shall  fail  to  make  such  report  within  the  time  required  by  thia 
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chapter,  or  to  include  therein  an^  matter  required  by  the  superintend- 
ent, every  such  delinquent  bank,  banker,  savings  bank  or  trust  com- 
pany Eihall  forfeit  to  the  people  of  the  state  the  sum  of  one  hundred 
dollars  for  every  day  that  such  report  shall  be  delayed  or  withheld, 
and  for  every  day  that  it  shall  fail  to  report  any  such  omitted  matter. 
Every  other  corporation  subject  to  the  provisions  of  this  chapter 
which  shall  fail  to  make  such  report  within  the  time  herein  required, 
or  to  include  therein  any  matter  required  by  the  superintendent  to 
be  stated,  shall  forfeit  to  the  people  the  sum  of  ten  dollars  for  every 
day  for  which  sudi  report  shall  be  delayed  or  withheld,  and  for  every 
day  that  any  such  omitted  matter  may  remain  unreported. 

The  moneys  forfeited  by  this  section,  when  recovered,  shall  be 
paid  into  the  state  treasury  to  be  used  to  defray  the  misoellaneous 
expenses  of  the  department 

If  any  corporation  or  individual  banker  shall  fail  to  make  two 
successive  reports  aa  herein  required,  every  sut^  corporation  shall 
forfeit  its  charter,  and  every  such  individual  banker  shall  forfeit 
his  privileges  as  such  banker;  and  every  such  corporation  or  indi- 
vidual banker  may  be  proceeded  against  and  the  affairs  of  such  cor- 
poration closed,  and  such  individual  banker  be  restrained  from  con- 
tinuance in  business,  in  the  same  manner  as  an  insolvent  corporation 
or  individual  banker  may  be  proceeded  against. 

In  case  of  the  failure  of  any  corporation  or  individual  banker  to 
make  any  report  required  1^  law,  the  Buperintendent  shall  imme- 
diately cause  the  books,  papers  and  affairs  of  such  corporation  or 
banker  to  be  examined  as  directed  by  section  ei^t  of  this  chapter. 

(Former  MctioD  21 ;  R.  S.,  ISEO,  1072,  1502,  1000;  L.  1882,  eh.  409,  SI  21,  22, 
23,  874;  L.  I88T,  eh.  658.) 

§  23.  Books,  papers  and  affairs  to  be  examined.  —  It  shall  be  the 
duty  of  the  board  of  directors  of  every  bank  and  trust  company  in 
the  months  of  April  and  October  in  each  year  to  examine,  or  to  cause 
a  committee  of  at  least  three  of  its  members  to  examine,  fuUy  into 
the  books,  papers  and  affairs  of  the  bank  or  trust  company  of  which 
th^  are  directors,  and  particularly  into  the  loans  and  discounts 
thereof,  with  the  special  view  of  ascertaining  the  value  and  security 
thereof,  and  of  the  collateral  security,  if  any,  given  in  connection 
therewith,  and  into  such  other  matters  as  the  supreintendent  of  banks 
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may  require.  Sudi  directors  shall  have  power  to  employ  such  as- 
sistance in  making  sncb  examination  as  thej  maj  deem  necessary. 
Within  ten  days  after  the  completion  of  each  of  such  examinations  a 
report  in  writing  thereof,  sworn  to  by  the  directors  making  the  same, 
shall  he  made  to  the  board  of  directors  of  such  bank  or  trust  company, 
he  placed  wl  file  in  said  bank  or  traat  company,  and  a  duplicate 
thereof  filed  in  the  banking  department  Su<di  report  shall  particu- 
larly contain  a  statement  of  the  assets  and  liabilities  of  the  bank  or 
trust  company  examined,  as  shown  by  the  books  of  the  bank  or  trust 
(XHnpany,  together  with  any  deductions  from  the  assets  or  additions 
to  liabilitiee,  which  sudi  directors  or  committee,  after  such  examina- 
tion, may  determine  to  make.  It  shall  also  contain  a  statement,  in 
detail,  of  loans,  if  any,  which  in  their  opini(»i  are  worthless  or  doubt- 
ful, together  with  their  reasons  for  so  regarding  them ;  also  a  state- 
ment of  loans  made  on  collateral  security  whidi  in  their  opiuiou  are 
insufScientiy  seciired,  giving  in  each  case  the  amount  of  the  loan, 
the  name  and  market  value  of  the  collateral,  if  it  has  any  market 
value,  and,  if  not,  a  statement  of  that  fact,  and  its  actual  value  as 
nearly  as  possible.  Sudi  report  shall  also  contain  a  statement  of 
overdrafts,  of  the  nameo  and  amounts  of  such  as  they  consider  worth- 
lees  or  doubtful,  and  a  fnll  statement  oi  such  other  matters  as  affect 
the  solveDcy  and  soundness  of  the  institution.-  If  the  directors  of 
any  bank  or  trust  company  shall  fail  to  make,  or  cause  to  be  made, 
and  file  such  report  of  examination  in  the  manner,  aud  vrithin  the 
time,  specified,  such  bank  or  trust  company  shall  forfeit  to  the  people 
of  the  state  on  hundred  dollars  for  every  day  such  report  shall  be 
delayed,  wbidi  penalty  may  be  recovered  through  an  action  brought 
by  the  attorney-general  against  such  bank  or  trust  company,  in  the 
name  of  the  people  of  the  state  of  New  York.  The  moneys  forfeited 
by  this  section,  when  recovered,  shall  be  paid  into  the  stete  treasury, 
to  be  used  to  defray  the  expenses  of  the  banking  department. 

(Former  hcUod  £U;  R.  S.,  1620,  1572,  1B92,  ICOS;  L.  187S,  ch.  064,  t  0;  L. 
1882,  «ta.  400,  It  21-23,  274;  L.  1887,  ch.  BSd,  )  20;  L.  190S,  oh.  418;  L.  1906, 
dk.481.) 

§  24.  Pnblioation  of  xeporti.  —  Within  thirty  days  after  any  report 
required  1^  section  twenty-one  of  this  chapter  shall  be  made,  the 
superintendent  shall,  wiUi  the  exception  of  the  reports  made  by  sav- 
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ings  banks,  publieh  a  aummary  Btatement  thereof  in  a  paper  at 
Albanj  in  wbidi  notices  hj  state  officers  are  required  by  law  to  be 
published,  arranging  the  reports  of  individual  bankers  in  a  separate 
class,  and  specifjing  the  name  and  place  of  business  of  each,  and  tlie 
names  and  residences  of  the  general  partners  respectively.  Such 
summary  statement  shall  contain  the  items  of  capital,  circulation, 
if  any,  and  deposits,  specie  and  cash  items,  public  securities  and 
private  sucurities  and  sudi  other  matters  as  may  be  necessary  to 
inform  the  public  as  to  the  financial  condition  and  solvency  of  any 
such  corporation  or  banker,  or  which  the  superintendent  may  deem 
proper  to  include  therein.  The  separate  report  required  by  said 
section  of  each  corporation  and  individual  banker  shall  be  published 
by  sucb  corporation  or  individual  banker  in  at  least  one  ne^rapaper 
of  the  place  where  its  principal  place  of  business  is  located,  if  there 
be  one ;  if  not,  tlien  in  the  newspaper  published  nearest  where  such 
corporation  or  banker  is  located. 

(FormoT  MeUon  22;  R.  S.,  1S1«,  1S20,  1SS9,  IS89,  1600;  L.  1861,  eh.  122,  |  10; 
L.  1876,  all.  013, 1 11;  L.  1882,  ch.  409,  K  20,  22,  24,  220;  L.  1906,  oh.  297.) 

§  2fi.  Auniul  report  of  snperintendent  —  The  superintendent  shall 
report  annually  to  the  legislature,  at  die  commraioanent  of  its  first 


1.  A  summary  of  the  state  and  condition  of  every  corporation  and 
individual  banker  required  to  report  to  him  and  from  which  reports 
have  been  received  the  preceding  year,  at  the  several  dates  to  which 
such  reports  refer,  with  an  abstract  of  the  whole  amount  of  capital 
returned  by  them,  the  whole  amount  of  their  debts  and  liabilities, 
specifying  particularly  the  amount  of  circulating  notes  outstanding, 
if  any,  and  the  total  amount  of  means  and  resources,  specifying  the 
amount  of  specie  held  by  them  at  the  times  of  their  several  returns, 
and  such  other  information  in  relation  to  such  corporations  and 
bankers  as,  in  his  judgment,  may  be  useful.  Such  corporations  shall 
be  divided  into  classes  so  as  to  correspond  with  the  designations 
thereof  in  section  two  of  this  chapter. 

2.  A  statement  of  all  banks  and  individual  bankers  and  other  cor- 
porations and  individuals  authorized  by  him  to  do  business  during 
the  previous  year,  with  their  names  and  locations  and  dates  of  in- 
corporation, and  particularly  designating  such  as  have  commenced 
business  during  the  year. 
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3.  A  statemeDt  of  the  banks  and  individual  bankers  wboee  bosi- 
nese  baa  been  dased  during  the  year,  witb  the  amount  of  their 
circulation  redeemed  and  the  rate  per  centum  of  audi  redemption, 
and  the  amount  outstanding. 

4.  Any  amendments  to  this  tdiapter,  which  in  bis  judgment,  may 
be  desirable. 

5.  The  names  and  compensation  of  the  clerks  employed  by  him, 
and  the  whole  amount  of  the  expenses  of  the  department  during  the 
year,  and  the  amount,  if  any,  for  which  the  treasury  shall  be  in 
advance. 

Such  report  shall  be  made  by  or  before  the  last  day  of  the  year, 
and  the  usual  number  of  copies  for  the  use  of  the  legislature  ehidl  be 
printed  and  in  readiness  for  distribution  by  the  printer  employed  to 
print  legiiilative  documents,  and  one  thousand  copies  shall  be  printed  ■ 
for  the  use  of  the  department,  the  expense  of  which  shall  be  charged 
to  the  general  expenses  of  the  department 

Such  report  may  be  divided  into  parts,  and  the  part  or  parte  con- 
taining the  reports  of  corporations  other  than  banks  may  be  made  on 
or  before  the  fifteenth  day  of  Uandi  in  each  year. 

(Fonn«r  leetion  23j  R.  8.,  IBEl,  1S62.  1572;  L.  1882,  eb.  400,  ||  87,  ZM,  276; 
L.  1890,  eh.  506,  tS-.h.  1007,  all.  408.) 

§  26.  Beports  preiumptiTe  endenoe.  —  Every  official  report  made 
by  the  superintendent  to  the  attorney-general,  and  every  report  duly 
verified  of  any  examination  made,  shall  be  presumptive  evidence  of 
the  facts  therein  stated  in  all  motions  in  any  action  or  proceeding  for 
the  appointm^it  of  a  temporary  receiver  of  any  corporation  to  which 
such  report  relates. 

(Fanii«r  wetion  £4;  R.  8.,  1S73;  L.  1882,  eh.  409,  (  278.) 

The  report  Ib  k  pnbUo  record.     People  v.  Empire  Loan  Co.,  16  App.  IHt.  69. 

§  27.  Xeitrictions.  —  1.  No  bank  or  trust  company  shall  make 
any  loans  to  any  person,  company,  corporation  or  firm,  to  an  amount 
exceeding  the  one-tenth  part  of  its  capital  stock,  actually  paid  in, 
and  surplus ;  provided,  however,  that  a  bank  or  trust  company  having 
its  principal  place  of  business  in  a  borough  in  any  city  of  the  state 
which  borough  had  according  to  the  last  preceding  state  or  United 
States  c^ieus  a  population  of  eighteen  hundred  thousand  or  over 
may  loan  to  any  person,  company,  corporation  or  firm,  a  sum  not 
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exceeding  twenty-five  per  centum  of  ita  capital  stock  actually  paid 
in  and  Burplus  and  a  bank  or  trust  company  having  its  principal  place 
of  business  elsewhere  in  the  state  forty  per  centum  of  its  capital 
stock  actually  paid  in  and  surplus  upon  security  worth  at  least  fifteen 
per  centum  more  than  the  amount  of  the  loans ;  or  it  may  loan  ten 
per  centtmi  of  such  capital  and  surplus  as  first  above  provided,  and 
a  bank  or  trust  company  having  its  place  of  business  in  a  borough  in 
any  city  in  the  state  which  borough  had  according  to  the  last  preced- 
ing state  or  Uoited  States  census  a  population  of  eighteen  hundred 
thousand  or  over  may  loan  a  further  sum  not  exceeding  fifteen  per 
centum  of  sudi  capital  and  surplus  and  a  bank  or  trust  company 
having  its  principal  place  of  business  elsewhere  in  the  state  may  loan 
thirty  per  centum  of  such  capital  and  surplus  upon  security  worth 
at  least  fifteen  per  centum  more  than  the  amount  of  such  loan  so 
secured;  and  provided  further,  that  a  bank  or  trust  company  may 
buy  from,  or  discount  for,  any  person,  company,  corporation  or  firm, 
or  loan  upon,  bills  of  exchange  drawn  in  good  faith  against  actually 
existing  values,  or  oommertnal  or  business  paper  actually  owned  by 
the  person  negotiating  the  same,  a  sum  not  exceeding  twen^-five  per 
centum  of  its  capital  stock  actually  paid  in  and  surplus  if  ita  princi- 
pal place  of  business  is  located  in  a  borough  in  any  city  in  the  state 
which  borough  had  according  to  the  last  preceding  state  or  United 
States  census  a  population  of  eighteen  hundred  thousand  or  over  and 
not  exceeding  forty  per  centum  of  its  capital  stock  at^ually  paid  in 
and  surplus  if  its  principal  place  of  business  is  located  elsewhere  iu 
the  state ;  provided  further,  however,  that  with  the  exception  of  the 
liability  of  the  United  States,  of  this  state,  or  of  any  comity  or 
incorporated  city  of  this  state  the  total  liability  of  any  person,  com- 
pany, corporation  or  firm  to  a  bank  or  trust  company  shall  not  exceed 
twenty-five  per  centum  of  the  actually  paid  in  capital  stock  and 
surplus  of  any  such  bank  or  trust  company  having  its  principal  place 
of  business  in  a  borough  in  any  city  in  the  state  which  borough  had 
according  to  tlie  last  preceding  state  or  United  States  census  a  popula- 
tion of  eighteen  hundred  thousand  or  over  and  shall  not  exceed  forty 
per  centum  of  the  actually  paid  in  capital  stock  and  surplus  of  any 
such  bank  or  trust  company  having  its  principal  place  of  business 
elsewhere  in  the  state. 

2.  No  loan  shall  be  made  by  any  bank  or  trust  company  upon  the 
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securities  of  one  or  more  corporatioiiB  the  payment  of  which  is  under- 
taken in  whole  or  in  part  severally,  but  not  jointly,  l^  two  or  more 
individuals,  firms  or  corporations: 

(a)  if  the  borrowere  or  underwriters  be  obligated  absolutely  or 
contingently  to  purdiase  the  securities  or  any  of  them  collateral  to 
such  loan,  unless  the  borrowers  or  underwriters  shall  have  paid  on 
account  of  the  purchase  of  such  securities  an  amount  in  cash  or  its 
equivalent  equal  to  at  least  twenty-five  per  centum  of  the  several 
amounta  for  which  they  remain  obligated  in  completing  the  purchase 
of  such  securities; 

(h)  if  the  bank  or  trust  cMnpany  making  sucQi  loan  be  liable 
directly,  indirectly  or  contingently,  for  the  repayment  of  such  loan 
or  any  part  thereof ; 

(c)  if  its  term  including  any  renewal  thereof,  1^  agreement,  ex- 
press or  implied,  exceed  the  period  of  one  year; 

(d)  or  to  an  amount,  under  any  circumstances,  in  excess  of  twenty- 
five  per  centum  of  the  capital  and  surplus  of  the  bank  or  trust  com- 
pany making  such  loan. 

3.  No  corporation  to  which  this  chapter  is  appIicaUe  except  a 
building  and  mutual  loan  corporation  or  association  or  a  co-operative 
savings  and  loan  association  shall  hereafter  make  a  loan,  directly  or 
indirectly,  upon  the  security  of  real  estate  upon  which  there  is  a 
prior  mortgage,  lien  or  incumbrance,  if  the  amount  unpaid  upon  such 
prior  mortgage,  lien  or  incumbrance,  or  the  aggregate  amount  unpaid 
upon  all  prior  mortgages,  liens  and  incumbrances  exceeds  ten  per 
centum  of  the  capital  and  surplus  of  such  corporation,  or  if  tht 
amount  so  secured,  including  all  prior  mortgages,  liens  and  incum- 
brances shall  exceed  two-thirds  of  the  appraised  value  of  such  real 
estate  as  found  by  a  committee  of  the  directors  or  trustees  of  such 
corporation;  but  this  provisions  shall  not  prevent  tlie  acceptance  of 
any  such  real  estate  securities  to  secure  the  payment  of  a  debt  pre- 
viously contracted  in  good  faith.  Every  mortgage  and  every  assign- 
ment of  a  mortgage  taken  or  held  by  such  corporation  shall  imme- 
diately be  recorded  in  the  office  of  the  clerk  of  the  county  in  which 
the  real  estate  described  in  the  mortgage  is  located.  After  the  first 
day  of  November,  nineteen  hundred  and  eight,  no  loan  shall  be  made, 
directly  or  indirectly,  upon  real  estate  security  by  a  bank  having  its 
principal  place  of  business  in  a  borough  in  any  city  in  the  state 
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wlii<^  borough  liad  according  to  the  last  preceding  state  or  United 
States  census  a  population  of  eighteen  hundred  thousand  or  over, 
if  its  total  direct  and  indirect  loans  upon  real  estate  security  exceed, 
or  b;  the  making  of  such  loan  will  exceed,  fifteen  per  centum  in  the 
a^regat«  of  the  total  assets  of  such  bank,  or  by  a  bank  having  its 
principal  place  of  business  in  a  village  of  not  over  fifteen  hundred 
inhabitants,  according  to  sudi  census,  in  which  there  is  no  savings 
bank,  if  its  total  loans  upon  real  estate  security  exceed,  or  by  the 
making  of  such  loan  will  exceed,  forty  per  centum  in  the  aggregate 
of  its  total  assets,  or  by  a  bank  having  its  principal  place  of  business 
elsewhere  in  tlie  state  if  its  total  direct  and  indirect  loans  upon  real 
estate  security  exceed,  or  by  the  making  of  such  loan  will  exceed 
twenty-five  per  centum  in  the  aj^^gate  of  its  total  assets. 

4.  No  corporaticm  to  which  this  chapter  is  applicable  except  a 
mortgage,  loan  or  inveatmeDt  corporation,  nor  any  of  its  directors, 
ofKcers,  agents  or  servants  shall,  directly  or  indirectly,  purdiase  or 
be  interested  in  the  purchase  of  any  pomissory  note  or  other  evidence 
of  debt  issued  by  it  for  a  less  sum  than  shall  appear  on  the  face 
thereof  to  be  due.  Every  person  violating  the  provisions  of  this 
subdivision  shall  forfeit  to  the  people  of  the  state  tkree  times  the 
nominal  amount  of  the  note  or  other  evidence  of  debt  so  purchased. 

5.  No  corporation  to  which  this  chapter  is  applicable  shall  deposit 
any  of  its  funds  with  any  other  moneyed  ^corporations  unless  such 
other  moneyed  corporation  has  been  designated  as  a  depositary  for 
its  funds  by  vote  of  a  majority  of  the  directors  or  trustees  of  the 
corporation  making  the  deposit,  exclusive  of  any  director  or  trustee 
who  is  an  officer,  director  or  trustee  of  the  depositary  so  designated. 

6.  No  president,  director,  cashier,  clerk  or  agent  of  any  corpora- 
tion to  which  this  chapter  is  applicaUe,  and  no  person  in  any  way 
interested  or  concerned  in  the  management  of  its  affairs,  shall  as 
individuals  discount,  or,  directly  or  indirectly,  make  any  loan  upon 
any  note  or  other  evidence  of  debt,  which  he  shall  know  to  have  been 
offered  for  discount  to  such  corporation,  and  to  have  been  refused. 
EveTy  person  violating  the  provisions  of  this  subdivision,  shall,  for 
each  offense,  forfeit  to  the  people  of  the  state  twice  tJie  amount  of  the 
loan  which  he  shall  have  made. 

7.  No  officer,  director,  clerk  or  agent  of  any  bank  shall  borrow, 
directly  or  indirectly,  from  the  bank  with  which  he  is  officially  con- 
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nected  any  sum  of  mosey  without  the  consent  and  approval  of  a 
majority  of  t^e  board  of  directors  thereof.  Every  perBon  violating 
this  provision  shall,  for  each  offense,  forfeit  to  the  people  of  the  state 
twice  the  amount  whi<^  he  shall  have  borrowed. 

8.  No  corporation  to  which  this  chapter  is  applicable  except  a 
building  and  mutual  loan  corporation  or  co-operative  savings  and 
loan  association,  shall  make  any  loan  or  discount  on  the  security  of 
the  aharee  of  its  own  capital  stock  nor  be  the  pnrohaBer  or  holder  of 
any  and)  shares  unless  such  security  or  purchase  shall  be  necessary 
to  prevent  lose  upon  a  debt  previously  cratracted  in  good  faith ;  and 
stock  so  purchased  or  acquired  shall,  within  six  months  from  the  time 
of  its  purchase,  be  sold  or  disposed  of  at  public  or  private  sale.  Every 
person  or  corporation  violating  the  provisions  of  this  snbdivision  shall 
forfeit  to  the  people  of  the  state  twice  the  nominal  amount  of  such 
stod:. 

9.  No  corporation  to  which  this  chapter  is  applicable  shall  here- 
after make  a  loan,  secured  by  the  stock  of  another  moneyed  corpora,- 
tion,  if  by  the  making  of  such  loan  the  total  stoc^  of  such  other 
m<Hieyed  corporation  held  by  it  as  collateral  will  exceed  in  the  aggre- 
gate ten  per  centum  of  the  capital  stock  of  such  other  moneyed  cor- 
poration. 

10.  The  directors  of  any  bonk  may  semi-annually  or  quarterly 
declare  a  dividend  of  so  much  of  the  net  profits  of  the  corporation 
of  which  they  are  directors  as  they  shall  judge  expedient,  but  each 
such  corporation  shall,  before  the  declaration  of  a  dividend,  a&ny 
one-tenth  part  of  its  net  profits  earned  since  its  last  preceding  divi- 
dend to  its  surplus  fund  until  the  same  shall  amount  to  twenty  per 
centum  of  its  capital.  Any  surplus  fund  already  accumulated  by 
any  such  corporation  may  be  counted  as  part  of  said  twenty  per 
centum.  Each  corporation  shall  report  to  the  superintendent  of 
banks  within  ten  days  after  declaring  a  dividend  the  amount  of 
such  dividend,  and  the  amount  of  net  earnings  in  excess  of  such 
dividend,  and  the  amount  carried  to  the  surplus  fund.  Such  report 
shall  be  attested  by  the  oath  of  the  president  or  cashier  of  the  cor- 
poration. If  the  directors  of  any  such  corporation  shall  knowingly 
violate,  or  knowingly  permit  any  of  the  officers,  agents  or  servants 
of  the  corporation  to  violate  any  of  the  provisions  of  this  snbdivision, 
all  the  rights,  privil^es  and  franchises  of  the  corporation  shall 
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thereby  be  forfeited.  Such  violation  shall,  however,  be  determined 
and  adjudged  hy  the  supr^ne  court  of  the  state  in  a  suit  brou^t  for 
that  purpose  by  the  superintendent  of  banks  in  his  own  name  before 
the  corporation  shall  be  declared  dissolved. 

11.  No  savings  bank  hereafter  incorporated  shall  do  busineas  or 
be  located  in  the  same  room  or  in  any  room  cmnmunicating  with  any 
bank,  or  national  banking  association. 

(rormer  wctiou  2S;  R.  S.,  1663,  1G66;  amended  by  L.  1893,  cK  696,  I  1;  L. 
1696,  eh.  929, 1  1;  L.  1S9(I,  ch.  468,  i  2;  h.  1906,  ch.  466,  i  1;  L.  19M,  oh.  B72, 
i  1,  and  L.  1908,  ch.  109,  S  I.  Subd.  9,  amended  t^  ch.  240,  L.  1909;  in  effect 
April  22,  1909.  Subd.  3,  amended  by  ch.  410,  L.  1909;  in  effect  iSxy  20,  1909. 
Subd.  4,  amended  bj  ch.  402,  L.  1909;  in  effect  Ma;  20,  1009.) 

See  Penal  Law,  t!  290-2Q6,  297-300. 

1.  "  The  object  of  the  legiglature,  a*  appears  from  the  title  of  the,  act,  was  for 
the  ipecial  pnrpooe  of  securing  the  capital  stock  to  the  creditors  of  the  company, 
instead  of  allowing  it  to  be  divided  among  the  stockholders,  and  no  reason  can  be 
shown  why  it  should  not  be  extended  to  free  banks  as  well  as  to  other  moneyed 
corporations." 

"  This  ii  a  beneficial  Btatut«  and  should  not  be  defeated  by  a  narrow  construc- 
tion."   Qillett,  ReceiTer,  v.  Moody,  3  N.  Y.  487. 

2.  Wlien  a  bank  make*  loans  and  disconnte  to  its  directors,  or  upon  paper  upon 
which  they  are  responsible,  to  an  amount  exceeding  in  the  a^^egate  one-third 
it*  capital,  it  is  snch  «  violation  of  the  statute  as  will  authorize  the  court  of 
cliancery  to  grant  an  Injunction,  and  appoint  a  receiver  to  wind  up  the  affairs 
of  the  corporation.  Loans  and  disoounts  will  be  presumed  to  be  made  by  the 
authority  of  the  board  of  directors,  unless  it  is  shown  that  such  funds  were  mis- 
applied by  the  offleeri  of  a  bsjik,  so  as  to  render  them,  or  any  of  them,  liable  for 
fraud  or  embeulement.  And  where  an  officer  is  so  guilty  of  fraud  by  violating 
the  law,  if  the  directors  neglect  to  remove  such  officer  and  continue  to  trust  liim 
with  the  funds  of  the  bank,  they  will  be  oonsidered  as  sanctioning  bis  fraudulent 
act.  The  neglMt  of  officers  or  directors  to  keep  thranselves  informed  of  the  amounts 
of  loans  and  diacounta  made  to  or  upon  the  security  of  directors,  will  not  ezcuee 
a  violation  of  law  on  the  subject.  Where  the  board  authorizes  the  preeident  or 
other  officer  of  a  bank  to  make  loans  and  discount*  in  bis  discretion,  the  corpora- 
tion U  liable  for  tbe  violation  of  anj  law  binding  on  it.  A  loan  or  disconnt  made 
for  the  benefit  of  a  director  of  a  bank,  or  of  a  firm  with  which  he  is  connected  in 
interest,  or  is  a  ooparlaier,  it  is  to  such  a  director  within  the  intent  and  meaning 
of  the  etatut*  limiting  the  amount  of  loans  and  discounts  to  directors.  It  is  a 
violation  of  dn^  for  direetora  to  give  any  officer  unlimited  discretion  to  dieoount 
paper,  or  make  loans  without  the  sanction  of  the  board.  Bank  Commissioners  v. 
Bank  of  Buffalo,  C  Paige,  497. 

3.  Dividends  improperly  declared  may  be  recovered  by  creditors  only,  and  can- 
not be  recovered  by  the  reoriver  for  benefit  of  stockholders.  Bntterworth  v. 
O^rien,  39  Barb.  102. 

4-  Banking  associations  organised  under  the  general  banking  law  are  within 
the  provisions  of  the  Sevieed  Statutes  to  prevent  Insolvency  of  moneyed  oorpora- 
tions.    ICabey  v.  Adams,  0  Boaw.  3S5. 
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6.  The  attorney 'gBDenl,  in  an  opinkm  dated  December  20,  1800,  replied  at  fol- 
lowB  to  the  questioD  whether  or  not  it  would  be  proper  for  a  savlagi  bank  to  loan 
moneTa  to  a  corporation,  a  stockboMer  or  director  ol  which  was  alio  a  trustee  of 
tke  •avinga  bank: 

"  I  b^  to  inform  yon  that  a  liinilaT  question  waa  aubmitted  to  the  attorney- 
general  in  1887,  and  liia  opinion  given,  in  wltich  it  waa  subitantiaily  held  that 
tlte  t""H"g  law  did  not  prohibit  savings  banks  from  having  transactiona  with 
banking,  insurance,  or  title  guaranty  oompauiea,  in  which  the  truateea  of  such 
aavingi  banks  were  stockholder*.  It  is  my  judgment  that  that  opinion  waa 
aound,  and  would  apply  as  well  to  other  corporations  aa  to  insurance  companies. 

"  Of  course  this  opinion  is  given  upon  the  representation  that  the  transaction 
between  the  aaving*  bank  and  the  corporation  is  made  honestly  and  in  good  faith." 

a.  The  same  officer,  in  an  opinion  dated  June  16,  180B,  held  that  a  leaae  for 
twenty-one  year*,  witli  the  privilege  of  two  renewals  of  twenty-one  years  each,  of 
a  building  in  the  city  of  New  York,  is  not  an  incumbrance  within  the  meaning 
(rf  BnbdiTision  6  of  aection  114  of  the  banking  law,  such  aa  would  preclude  a 
•avinga  tiank  from  Investing  its  money  upon  a  bond  and  mortgage  thereon. 

7.  A  noto  by  the  teller  of  a  bank,  for  a  loan  made  to  him  by  the  bonk  without 
the  approval  of  the  directors,  is  not  void.  People's  Trust  Co.  v.  Pabst,  113  App. 
Div.  37fi, 

8.  A  municipal  corporation  u  included  in  the  term  "  corporation  "  aa  used  in 
this  section.     Opinion  Atty.-Ocn.,  July  2,  1907. 

S.  When  a  director  is  an  acoommodatiou  endorser,  surety,  or  guarantor,  to  the 
bank,  and  the  maker  receives  the  loan,  *ucb  transaction  is  not  a  loan  "  directly 
or  indirectly"  to  a  director.    Opinion  Atty.-Oen.,  June  11,  IIKH. 

10.  The  defense  of  ultra  virea  is  not  available  after  a  contract  ha*  been  per- 
formed by  the  other  party  to  it.  Whitney  Hones  Co.  t>.  Barlow,  63  N.  Y.  62; 
Linkhauf  v.  Lombard,  137  N.  T.  417. 

11.  As  to  liability  of  directors  and  ofDcers  for  loss  from  unauthorised  loan's,  see 
17th  Ward  Bank  o.  Bmith,  SI  App.  DIv.  2S0;  Dunn  f.  O'Connor,  2S  App.  Div.  73. 

§  28.  CklenUtfon  of  proilti.  —  Intereet  unpaid,  althougji  due  or 
accrued  on  debte  owing  to  tiie  corporation  or  banter,  shall  not  be 
included  in  the  calculation  of  its  profits  previous  to  a,  dividend,  un- 
less such  interest  be  accrued  upon  loans  secured  by  collaterals  as 
provided  1:^  section  twenty-eeven  of  this  chapter.  The  surplus  profits, 
from  which  alone  a  dividend  can  be  made,  shall  be  ascertained  1^ 
diarging  in  the  account  of  profit  and  loss  and  deducting  from  the 
actual  profits: 

1.  All  expenses  paid  or  incurred,  both  ordinary  and  extraordinary, 
attending  the  management  of  its  affairs  and  the  transaction  of  its 
business. 

2.  The  intereet  paid,  or  then  due  and  accrued,  on  debts  owing 
by  it 

3.  All  losses  sustained  by  it     Id  the  computation  of  sudi  loecea, 
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all  debts  owing  to  it  shall  be  included  whidi  shall  have  remained 
due,  without  prosecution,  and  upon  which  no  interest  shall  have  been 
paid  for  more  than  one  year,  or  on  which  judgment  shall  have  been 
recovered  that  ^all  have  remained  for  more  than  two  years  unsatis- 
fied, and  on  which  no  interest  shall  have  been  paid  during  that 
period. 

(Former  BMtion  W;  R.  S.,  1664;  L.  1662,  eh.  409,  SE  180,  181;  L.  16B3,  ch. 
flOe.) 

See  Penal  Law,  {  664. 

1.  AH  surplus  funds  are  liable  tor  debts,  and  must  be  used  in  payment  tbereof, 
before  breaking  into  the  capital.     Scott  v.  Eagle  Fire  Company,  7  Paige,  198. 

2.  Directors  may  be  compelled  to  divide  the  actual  surplus  profits  among  the 
stockholders  from  time  to  time,  if  they  neglect  to  do  so  without  cause.  But  if 
they  abuB«  their  power,  and  divide  all  the  surplus,  leaving  nothing  but  the  capital 
to  satisfy  probable  losses  from  risks  assumed  by  the  company,  it  seems  they  will 
be  personally  liable  to  the  creditors  if  the  company  becomes  insolvent.  Scott  v. 
Eagle  Fire  Ins.  Co.,  7  Paige,  199. 

3.  The  ueeas  of  proper^  of  a  corporation  above  the  amount  limited  by  its 
charter  is  to  be  regarded  as  surplus  profits  from  which  a  dividend  may  be  de- 
clared.   Williams  v.  Western  Union  Tel.  Co.,  93  N.  Y.  102. 

4.  Stock  dividends  not  diminishing  or  interfering  with  the  property  of  a  cor- 
poration are  not  within  the  class  of  dividends  referred  to  in  the  section.  Such 
a  dividend  does  not  distribute  property,  but  simply  dilutes  the  shareB  as  they 
csisted  before.    lb. 

6.  The  declaration  of  a  dividend  is  within  the  discretionary  powers  of  the 
directors  or  trustees,  and  will  not  be  controlled  by  the  courts.  Beveredge  v. 
N.  Y.  E.  R.  Co.,  112  N.  Y.  1,  2  L.  R.  A.  64B,  19  N.  E.  4B9. 

0.  Where  a  married  woman  is  the  owner  of  stock  of  a  bonk  located  in  a  Stats 
other  than  that  in  which  she  and  her  husband  are  domiciled,  the  effect  of  pay- 
ment, by  the  bank  to  her  husband,  of  dividends  declared  upon  her  shares  of 
stocks,  is  to  be  def«rrained  by  the  law  of  the  place  where  the  bank  is  located,  and 
not  by  the  law  of  the  owner's  domicile.  Qrsham  v.  First  National  Bank  of 
Norfolk,  84  N.  Y.  393,  38  Am.  Rep.  628. 

7.  Directors  failing  to  obey  requirements  of  section  2S  of  banking  law  to  deter- 
mine surplus  for  payment  of  dividends  are  liable,  under  section  23  of  the  stock 
oorporaUon  law,  which  is  in  the  nature  of  an  indemnity,  and  not  a  penalty  such 
as  section  27  of  banking  law.  Dykman  t>.  Keeney,  10  App.  Div.  610,  42  N.  Y. 
Supp.  488. 

§  29.  Lotiei  in  exoeta  of  profiti.  —  All  losses  sustained  by  any  cor- 
poration or  banker  subject  to  this  chapter,  in  excess  of  ita  undivided 
profits  then  realized  and  possessed,  shall  be  charged  as  a  reduction 
of  its  capital  stock,  and  no  dividend  shall  thereafter  be  made  on  its 
shares  of  stock  until  the  deficit  of  capital  so  created  shall  be  made 
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good,  either  by  the  reoorery  of  the  numejs  diarged  as  lost  or  from 
the  Bubeeqasitly  aocxning  profits  of  the  oorptwatitHL 
<Foniier  leeUon  ET;  R.  8^  ISM;  L.  ISM,  «li.  409.) 

§  30.  FnUiottiNi  of  luwlumed  dividendi  and  depotiti.  —  Ereiy 

bank  and  indiTidnal  banker  doing  baaineas  under  any  law  of  the 
state  shall  aiumall;,  on  or  before  September  first,  cause  to  be  pab- 
lished  for  ux  snooeesive  weeks  in  ana  newspaper  of  the  eountf  in 
whicb  such  bank  or  individual  banker  is  located,  and  in  a  paper  at 
Albany  in  irtudi  notices  by  state  officers  are  required  by  law  to  be 
pnblished,  a  tme  and  accurate  statement;  verified  by  the  oath  of  the 
cashier,  treasurer  or  president,  of  all  deposits  made  with  such  bank 
or  individual  banker,  and  of  all  dividends  ajid  interest  declared  upon 
any  of  the  stock,  bcaids  or  other  evidences  of  indebtedness  of  such 
bank  or  banker,  which  at  the  date  of  sudi  statement  shall  amount  to 
fifty  dollars  or  over  and  have  remained  unclaimed  by  any  person  or 
perstms  authorized  to  receive  the  same  for  five  years  then  next  pre- 
ceding. The  ezpeoses  of  sudi  advertising  shall  be  deducted  from  tiie 
sums  unclaimed  in  proportion  to  the  amount  of  each  respectively. 
Such  statement  shall  set  forth  the  date  of  the  deposit,  its  amount,  the 
name  and  residence,  if  known,  of  the  perstm  making  it,  the  name 
of  the  person  in  whose  favor  and  the  time  when  the  dividend  may 
have  been  declared,  or  interest  accrued,  its  amount,  and  upon  what 
number  of  shares,  and  on  what  amount  of  stock,  bonds  or  other 
evidences  of  indebtedness,  of  any  such  bank  or  banker,  it  was  de- 
clared or  accrued. 

Every  savings  bank  or  institution  for  savings  now  existing  or 
whidi  hereafter  may  be  organized  under  and  by  virtue  of  any  law 
of  this  state,  shall  on  or  before  the  first  day  of  June  in  each  year, 
make  a  report  in  writing  to  the  superintendent  of  banks,  verified  by 
the  oath  of  the  two  principal  officers  of  the  institution,  concerning 
such  accounts  of  depositors  of  amounts  of  five  dollars  or  mor^  as 
have  been  dormant  for  twenty-two  years  and  upwards,  from  the  first 
day  of  May  preceding;  that  is,  accounts  which  have  not  been  in- 
creased or  diminished  by  deposits  or  withdrawals,  exclusive  of  interest 
credits.  The  accounts  of  depositors  whose  pass-books  have  been  pre- 
sented at  the  bank  for  the  entry  of  interest  earned,  within  the  period 
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of  twenty-two  yeare,  shall  not  be  deemed  dormant  accounts  within 
the  meaning  of  this  chapter. 

The  first  report  of  each  savings  bank,  nude  in  compliance  with 
the  provisions  of  this  section,  shall  accurately  state  the  full  names 
of  all  depositors  which  the  books  of  the  savingB  bank  show  to  have 
five  dollars  of  more  to  their  credit  respectively,  whose  aoconnts  have 
been  dormant  for  twenty-two  years  or  upwards;  snoh  report  diall 
also  state  the  date  on  whidi  the  original  deposit  was  made,  the  last 
known  place  of  residence  of  the  depositor,  his  ot  her  occupation, 
date  of  birth,  natiimality,  parents'  name  if  known,  and  the  date  when 
the  savings  bank  discontinued  ihe  crediting  of  interest  on  each  ac- 
count, t(^ther  with  any  additional  data  which  may  aid  in  determin- 
ing the  ownership  of  such  dormant  account.  All  subsequent  reports 
in  addition  to  dormant  accounts  not  previously  reported,  shall  con- 
tain a  list  of  such  previously  reported  accounts  as  have  either  been 
paid,  or  become  active  accounts  since  the  last  reiport,  through  partial 
payments,  or  the  presentation  of  pass-books  for  the  entry  of  the 
interest  due  to  the  account  It  is  expressly  provided,  however,  that 
the  sums  to  the  credit  of  such  dormant  accounts  are  not  required  to 
be  stated  in  the  reports  provided  for  by  this  section. 

Any  corporation  or  banker  failing  to  make  any  report  or  statement 
required  by  this  section  shall  forfeit  to  the  people  of  the  state  the 
sum  of  one  hundred  dollars  per  day  for  eveiy  day  such  report  or 
statement  shall  be  so  delayed  or  withheld,  which,  when  collected, 
shall  be  paid  into  the  treasury  of  the  state  and  applied  to  the  expenses 
of  the  banking  department;  but  the  superintendent  may,  for  suffi- 
cient cause,  extend  the  time  for  making  such  report  or  statement  not 
exceeding  thirty  days. 

The  superintendent  shall  keep  in  his  office  an  index  of  the  names 
of  the  persons  appearing  from  such  reports  or  statements  to  be  en- 
titled to  any  such  dividends,  interest  or  deposit,  and  whenever  any 
inquiry  shall  be  made  to  him  concerning  the  same,  he  may  require 
the  applicant  to  furnish  evidence  of  his  ri^t  thereto;  and  if  satisfied 
that  such  applicant  or  his  principal  has  a  lawful  claim  to  any  part  of 
such  dividends,  interest  or  deposits,  he  shall  indicate  to  the  person 
making  such  application  by  which  of  the  savings  banks  such  divi- 
dends, interest  or  deposits  are  held. 
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(Fbrmer  mcUoh  28;  R.  S.,  1020,  1081,  1684;   L.   183S,  «h.  262;  L.  IBSZ,  all. 
409,  if  26,  20;  L.  1880,  ch.  414,  ||  1,  2,  3,  4.) 
See  HutorinI  Sketch,  o«te. 
Bee  Mction  164,  pott. 

§  SI.  ClisBge  *f  loeatkni.  —  Any  corporation  or  banker  to  which 
tbis  chapter  is  applicable  may  make  application  to  the  auperintendent 
of  banka  for  leave  to  change  its  place  of  business  to  another  place  in 
the  same  or  another  county.  If  the  proposed  place  is  within  the 
limits  of  the  town,  village  or  ei^  in  which  the  business  is  carried 
on,  such  change  may  be  made  upon  the  written  approval  of  the 
superintendent;  if  beyond  such  limits,  notice  of  intention  to  make 
mch  application,  signed  by  the  two  principal  officers  of  the  cor- 
poration or  individual  banker,  shall  be  published  once  a  week  for 
two  weeks  in  a  newspaper  published  in  the  city  of  Albany,  and  in  a 
newspaper  published  in  the  county  in  which  such  place  of  business  is 
located,  to  be  designated  by  the  superintendent  of  banks.  The  ap- 
plication shall  state  the  reasons  for  such  proposed  change,  and  be 
signed  by  a  majori^  of  the  board 'of  directors  of  the  corporation, 
and,  except  in  the  case  of  corporatitots  enumerated  in  article  six  of 
this  chapter,  be  accompanied  by  the  written  assent  thereto  of  stock- 
holders owning  at  least  two-thirds  in  amount  of  the  stock  of  the 
corporation,  or  by  the  banker.  If  the  superintendent  shall  be  satisfied 
that  there  is  no  reasonable  objection  to  sach  change  of  location,  he 
shall  make  a  certificate  authorizing  sudi  change,  which  shall  be  filed 
in  the  office  of  the  superintendent,  and  a  certified  copy  thereof  with 
the  deA  of  the  county  in  which  the  place  of  business  of  the  cor- 
poration or  banker  is  located,  and  with  the  clerk  of  the  county  to 
which  its  place  of  business  is  changed,  if  in  another  county,  and 
published  once  in  each  week  for  two  successive  weeks  in  the  news- 
papers in  which  the  notice  of  application  was  published.  When  the 
requirements  of  this  section  shall  have  been  fully  complied  with,  the 
corporation  or  banker  may,  upon  or  after  the  day  specified  in  the 
certificate,  remove  its  property  and  effects  to  the  location  designated 
in  the  certificate,  and  thereafter  its  sole  business  location  shall  be 
the  location  so  specified ;  and  it  shall  have  all  the  rights  and  powers 
in  such  new  location  to  which  it  was  entitled  at  its  former  location ; 
but  no  such  change  of  location  shall  in  any  manner  lessen  or  impair 
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any  liability  of  the  corporatdon  or  banker  incurred  or  existing  at  the 
time  such  change  was  made. 

(Fomra  oection  2S;  R.  8.,  I5S3;  L.  1867,  ch.  617;  L.  189S,  eh.  30.) 

See  section!  109,  147,  239,  po*t. 

1.  The  queation,  whether  a  change  of  location  within  a  city  or  town  require* 
conformity  to  the  former  act  (ch.  617,  L.  1887),  was  ruled  upon  by  the  attorn^ 
general   in  an  opinion  filed  in  the  banking  department,   March   28,   1888,  •■ 

"  The  word  '  location '  u  uwd  in  the  act  is  one  of  narrower  meaning  than  the 
word  '  place; '  and  while  It  might  be  plausibly  maintained  that  the  word  '  loca- 
tion,' aa  lued  in  section  2  of  the  act  of  1887,  means  the  place  designated  in  the 
eertiflcate  of  organization,  viz.,  city,  town  or  Tillage,  and  when  it  speaks  of 
changing  the  location,  location  means  city,  town  or  village,  still  section  1  of  the 
act  seems  to  require  an  application  to  the  court  to  '  anthorize  it  to  change  ifa 
place  of  buBinees  to  another  place  in  tAe  tame  or  an  adjoining  oounty.' 

"  Although  a  rule  restricting  the  removal  ol  a  banldng  corporation  from  one 
location  to  another  in  the  same  city  or  Tillage  may  seem  severe  and  unreasonable, 
especially  when  such  bank  is  situated  in  a  small  Tillage,  nsTertheleas  when  a  re- 
moval is  proposed  In  a  large  ei^  like  New  York  such  reatrietion  cannot  be  said 
to  be  an  unreasonable  or  unjust  precaution  for  the  protection  and  oonTenitmce  of 
the  persons  having  buaineos  with  the  company.  It  banks  in  Hew  York  dty  were 
permitted  and  felt  inclined  to  more  frequently,  wlthont  being  compelled  to  give 
notloe,  sarions  inoonTcnience  might  arise  in  the  pretentation  of  p^>er  for  pay- 
ment and  in  other  respects.  A  bank  situated  at  the  Battery  might  remove  to  tiu 
utmost  northern  Umita  of  the  city,  to  the  great  annoyance  and  prejudice  of  at 
least  a  portion  of  the  public." 

2.  As  to  locality  of  corporations,  see  note  in  12  Abb.  N.  C.  226. 

S.  In  cbAnges  of  b>cation  within  the  same  town,  village  or  city,  application 
must  be  made.    Opinion  At^.-Qen.,  Jannary  16,  lOOB. 

§  82.  Appronl  and  oertiftoate  of  npenntendent  upon  inoorpontioB. 
—  Ko  corporation  to  whidi  this  t^pter  is  applicable  shall  be  in- 
corporated hereunder,  or  txansact  any  bnainess  in  this  state  other 
than  such  as  relates  to  it«  formation,  without  the  written  approval 
of  the  superintendent  of  banks  and  without  his  written  certificate 
stating  that  it  has  complied  widi  the  provisions  of  this  chapter  and 
with  all  the  requirements  of  law,  and  that  it  is  authorized  to  transact 
within  this  state  the  business  specified  therein,  and  that  audi  business 
can  be  safely  intrusted  to  it ;  which  certificate  shall  be  recorded  in  the 
office  of  the  superintendent  in  a  book  to  be  kept  by  him  for  that 
purpose  and  a  certified  copy  thereof  filed  in  the  office  of  the  clerk  of 
the  county  where  the  corporaticai  ia  to  have  its  principal  business 


(Former  seeUoii  80.) 
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§  33.  Permiuion  and  eertifloate  of  mperintendent  in  otue  of  foreign 

oorporations.  —  No  foreign  corporation  incorporated  for  the  purpose 
of  carrying  on  the  business  specified  in  articles  six  and  eight  of  this 
o^pter  shall  transact  business  in  this  state  without  the  written  pei^ 
mission  of  the  superintendent  of  bants  and  a  written  certificate  from 
him  stating  that  such  corporation  has  complied  with  all  of  the  pro- 
TisicHis  of  this  chapter  applicable  to  it  and  with  all  the  requirements 
of  law,  and  that  it  is  authorized  to  transact  the  business  within  this 
state  specified  therein  and  that  such  business  may  b©  safely  intrusted 
to  it  Such  permission  and  certificate  shall  continue  in  force  only 
for  the  period  of  one  year  from  the  date  thereof,  but  may  be  renewed 
by  the  superintendent  fnxn  time  to  time  for  a  like  period  if  satisfied 
that  the  oorporatioD  has  complied  with  all  of  the  provisions  of  this 
chapter  and  with  the  requirements  of  law  and  that  such  Inieiness  can 
be  safely  intrusted  to  it, 

(Former  wetioa  31.) 

See  General  Corpormtion  Law,  |  IS. 

Bringing  ui  Mtion  U  not  doing  bminew  within  tbe  State.  WeBtem  N*t'l 
Bulk  c.  Kelly,  48  Hisc.  309;  Citizens'  SUte  Bank  r.  Cowlea,  09  App.  Dir.  281. 

g  34.  Appointment  <i  inperintendent  at  attorney  for  lerTloe  of 
prooeM.  —  No  foreign  corporation,  company  or  association,  to  which 
this  diapter  is  applicable,  shall  transact  any  business  in  this  state 
nntil  it  has  executed  and  filed  with  the  superintendent  of  banks  a 
written  instrument  appointing  such  superintendent  its  true  and  law- 
ful attorney,  upon  whom  all  process  in  any  action  or  proceeding  by 
any  resident  of  the  state  against  it  may  be  served  with  the  same 
effect  as  if  it  existed  in  this  state  and  had  been  lawfully  served  with 
process  therein.  Service  in  favor  of  a  resident  of  this  state  upon  such 
attorney  shall  be  deemed  a  personal  service  upon  such  corporation, 
company  or  association.  The  superintendent  of  banks  shall  forthwith 
forward  a  copy  of  every  process  served  upon  him  under  the  provisions 
of  this  section  by  mail,  postage  prepaid,  and  directed  to  the  secretary 
of  such  oorporation,  company  or  association  at  its  last  known  post- 
oflBce  address.  For  each  copy  of  process  the  superintendent  aliall 
collect  the  sum  of  two  dollars  which  shall  be  paid  by  the  plaintiff  or 
moving  party  at  the  time  of  such  service  to  be  recovered  by  him  as  a 
part  of  his  taxable  disbursements  if  he  succeeds  in  the  suit  or  pro- 
ceeding.    The  term  "  process  "  in  this  section  includes  any  writ, 


illyGOOt^lC 


134  THE  baitkhto  law. 

sumnions,  petition  or  order  whereby  any  suit,  action  or  proceeding 
shall  be  commenced  by  a  resident  of  the  state. 
(Former  Beetion  32.) 

§  36.  Appointment  of  receiver.  —  If  it  is  made  to  appear  upon 
application  of  any  creditor  or  shareholder  of  any  auch  corporation, 
company  or  asBociation  residing  in  this  state  that  the  funds  on  de- 
posit with  the  superintendent  of  banks  are  insufficient  to  pay  in  full 
the  creditors  and  shareholders  residing  in  this  state,  or  that  it  is 
insolvent,  or  has  suspended  business,  or  that  insolvency  or  bankruptcy 
proceedings  have  been  taken  against  it  either  voluntarily  or  involun- 
tarily, the  supreme  court  may,  upon  due  notice  to  the  attorney- 
general,  and  upon  such  notice  to  the  oorporation,  company  or  associa- 
tion as  the  court  shall  prescribe,  appoint  a  receiver  of  su(di  funds; 
and  pending  such  application,  the  court  or  any  judge  thereof  may 
enjoin  the  commencement  or  prosecution  of  any  other  action  or  pro- 
ceeding against  such  corporation,  company  or  association.  Upon  the 
qualification  of  such  receiver,  the  superintendent  of  banks  shall  pay 
over  to  him  the  funds  remaining  in  his  hands  less  any  charges  which 
he  may  have  against  the  same,  and  the  receiver  shall  distribute  suoh 
funds  among  the  creditors  and  shardiolders  of  the  corporation,  com- 
pany or  association  residing  in  this  state  in  the  manner  prescribed 
by  law  for  the  payment  of  creditors  in  the  case  of  voluntary  dissolu- 
tion of  a  corporation. 

(Former  section  33.) 

See  Genera]  Corporation  Law,  g§  190,  161,  230-278. 

1.  "  From  the  entry  of  an  order  appointing  a  receiver,  the  property  of  the  cor- 
poration vesta  in  him  and  is  in  constructive  poBBesaioo  ot  the  court,  although  not 
actually  in  the  receiver's  pOBaession,  and  the  court  has  power  to  prevent  any  inter- 
ference with  it  thereafter  bj  any  crditor  in  any  court,  State  or  National.  Matter 
of  Schuyler  Tow-boat  Co.,  64  Hun.  384,  19  N.  Y.  Supp.  666,  following  Matter  of 
Christian  Jensen  Co.,  128  N.  Y.  560,  28  N.  E.  OOS. 

2.  The  appointment  of  the  receiver  of  a  corporation  or  of  its  property  does  not 
work  its  dissolution  nor  prevent  it  from  joining  in  litigatiop  affecting  its  indebted- 
ness and  being  bound  by  any  adjudication  therein.  Del  Valle  c.  Navarro,  21 
Abb.  N.  C.  136. 

3.  When  receivers  are  discharged  the  busioeas  of  a  bank  revert«  to  the  directors, 
and  they  may  make  any  lawful  arrangement  for  the  bank  without  permission 
of  any  court  or  of  the  superintendent.  People  v.  Oriental  Bank,  124  App.  Div. 
7«). 

4.  In  insolvency  proceedings  againHt  a  bank  interest  at  contract  rate  should  be 
credited  to  creditors  to  date  of  receiver  taking  charge,  and  later  Is  allowable 
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sgMiut  the  bank,  but  not  aa  betweea  the  ci-«ditari  thetnaetrM.  If  the  aHeta  ftt 
time  of  receiver  taking  charge  were  sufflcient  for  payment  of  principal  indebted- 
ueaa,  intereet  ahonld  be  allowed  at  legal  rate  before  distribution  of  Burplda  to 
atockholders.  Varioni  adjnstm«nta  of  interest  reviewed.  Fwpla  v.  Merohanti' 
Tnut  Co.,  187  N.  T.  29S. 

5.  The  eompensatioiL  of  temporary  reoeivera  in  inaolvency  proceeding!  againat  a 
tnut  company  diioiuMd  and  reviewed  as  to  epecial  faeta  and  eircumitaucee,  and 
certain  allowaueea  held  to  be  ^ceesive.  The  practiae  aa  to  fixing  allowancea 
stated.    People  v.  Eniefcerbocker  Troat  Co..  127  App.  Div.  SIS. 

0.  To  justify  appointment  of  a  receiver  the  facta  requiring  snch  action  muat  be 
proved  by  Iq^l  evidence  and  not  by  verified  complaint  alone.  People  ■>.  Oriental 
Bank,  124  App.  Div.  741. 

7.  Cloeing  of  a  bank  and  calling  npou  BUperint«ndent  to  take  charge  are  acta  of 
inaolvency,  but  not  oonelusive,  when  mch  action  is  shown  to  be  nnneoeeaary  and 
there  are  lufficient  aseeta  to  make  a  large  surplna.  People  e.  Oriental  Bank,  124 
App.  Div.  741. 

9.  Notice  of  application  for  a  receiver  should  not  be  dispensed  with  when  tbe 
aaseta  are  in  poaaeaaion  of  the  superintendent.  Notioe  abould  be  dlapenaed  with 
only  wh«u  tbe  fnnds  are  in  Jeopardy  or  immediate  action  is  necessary.  People  v. 
Oriental  Bank,  124  App.  Div.  741. 

9.  The  opinions  of  the  superintendent  and  attorney-general  that  further  tmsi- 
nesa  by  a  bank  is  unsafe  and  inexpedient,  are  not  sufflcient  to  justify  judgment 
dissolving  the  corporation.     People  V.  Oriental  Bank,  124  App.  Div.  741. 

10.  The  closing  of  a  bank  and  placing  it  in  charge  of  the  superintendent  doea 
not  work  a  surrender  of  the  bank's  corporate  franchise  until  expiration  of  the 
statutory  period.  It  may  resume  before  that  period  expire*.  People  v.  Oriental 
Bank,  124  App.  Div.  741. 

11.  Where  90  per  cent,  of  tbe  bank's  depositors  unite  in  an  application  to  re- 
some  businees,  and  neither  the  superintendent  nor  attorney-general  oppose,  and  a 
fair  appraisal  shows  that  a  surplus  of  assets  of  9250,000,  over  a  capital  of 
9200,000,  the  bank  it  entitled  to  an  order  for  reeumption  of  business.  People  v. 
Hamilton  Bank,  S7  Misc.  34fi. 

12.  The  sufficiency  of  evidence  tending  to  prove  insolvency  of  bank  and  liability 
for  deposits  received  with  knowledge  of  insolvency  examined.  Money  depoeited 
under  such  circumstances  cannot  be  recovered  from  the  bank  unless  it  passed  into 
the  assignee's  hands.    Williams  v.  Van  Norden  Trust  Co.,  104  App.  Div.  261. 

§  88.  Xerser.  —  Any  two  or  more  corporations,  other  than  savinga 
banks  organized  under  any  one  article  of  this  chapter,  or  organized 
nnder  the  laws  of  this  state  for  the  purposes,  or  either  of  them,  men- 
tioned in  any  one  article  of  this  chapter,  are  berel^  authorized  to 
merge  one  or  more  of  said  corporations  into  another  in  the  manner 
following;  The  respective  boards  of  directors  of  such  corporations 
may  enter  into  and  make  an  agreement,  under  their  reepective  cor- 
porate seals,  for  the  merger  of  one  or  more  of  said  corporations  into 
another  of  them,  prescribing  tbe  terms  and  conditions  thereof  and 
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the  mode  of  carrying  the  same  into  effect,  which  agreement  shall  be 
subject  to  the  approval  of  the  fiuperintendeiit  of  banks,  and  ma; 
provide  that  Buch  corporation  upon  and  after  such  merger  diall  have 
the  name  of  any  one  of  the  corporations  merged,  to  be  specified  in 
said  agreement,  and  may  name  the  persons,  not  less  than  thirteen 
nor  more  than  twenty-four,  wbo  shall  constitute  tlie  board  of  directors 
of  such  corporation  after  ita  merger,  or  may  provide  for  a  meeting  of 
flto<^olders  within  siz^  days  after  the  merger  to  elect  a  board  of 
directors  with  sudi  temporary  provision  for  conducting  ttie  affairs  of 
the  oorporatioD  meanwhile  as  shall  be  agreed  upon ;  and  said  directors 
so  named  or  elected,  after  qualifying  shall  divide  tliemselves  into 
classes  in  manner  and  with  effect  as  provided  in  section  one  faundred 
and  ninety-five  of  this  chapter  and  may  adopt  new  by-laws  for  said 
corporation. 

(Fonner  lection  34;  L.  189B,  ch.  382;  L.  1900,  oh.  199.) 

Sm  Stook  Corpo»tioD  Law,  !f  16-17. 

1.  Ab  to  ri^t  of  corporatioDB  in  genertil  to  conBolid>t«,  see  editoriftl  note  to  Wood 
V.  SMttle,  62  L.  B.  A.  369,  pretenting  in  full  tbe  autlioritieB  on  that  qaeation. 

i.  Where  tmst  companiei  liaTe  been  created  bj  Hpecial  acts,  and  are  amenable  to 
null  parte  of  the  banking  law  as  are  not  inconeiBt«nt  with  the  special  acts,  and 
later  ate  authorised  by  special  acts  to  execute  tmsts,  such  oompanie*  may  merge, 
although  each  waa  originally  unlawful  under  tbe  special  acts;  and  snob  merger 
is  authorized  under  sectioni  Se  tn  40  of  the  banking  law.  Colby  v.  Equitable 
Trust  Co.,  124  App.  Dir.  2S2. 

3.  Sections  3S  to  40  (former  sectiona  34-38)  held  to  be  constitntional  and 
within  Const.,  art.  8,  |  1.    Colby  v.  Equitable  Tmst  Co.,  102  N.  Y.  63G. 

§  37.  Submuiion  of  mei^^er  agrMmait  to  stookholders.  —  Sudi 
agreement  shall  be  submitted  to  the  stockholders  of  each  of  such  coi^ 
porations  at  a  meeting  thereof  to  be  called  upon  notice  of  at  least 
two  weeks,  specifying  tlie  time,  place  and  object  thereof,  addressed 
to  each  stockholder  at  his  last  known  post-office  address  and  deposited 
in  the  post-office,  poetage  prepaid,  and  published  for  at  least  two  suo- 
oessive  weeks  in  one  of  the  newspapers  in  each  of  the  counties  of  this 
state  in  which  either  of  such  corporations  shall  have  its  principal 
place  of  business,  and  if  such  agreement  shall  be  approved  at  eadi  of 
such  meetings  of  the  respective  stockholders  separately  by  the  vote  or* 
ballot  of  the  stockholders  owning  at  least  two-thirds  of  the  stock,  the 
same  shall  be  the  agreement  of  such  corporations.  A  sworn  coj^  of 
the  proceedings  of  such  meetings,  made  by  the  secretaries  thereof, 
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reepectively,  shall  be  preaiunptive  evidence  of  the  holding  and  action 
of  such  meetings.  Snch  agreement  and  verified  oopy  of  proceedings 
of  sncii  meetings  shall  be  made  in  duplicate  and  filed  in  the  office  of 
the  Bnperintendent  of  banks  and  in  the  office  of  the  derk  of  the 
cDUD^  in  whidi  the  principal  place  of  baainess  of  the  oorporatim 
into  vhich  soeh  corporatitm  or  oorporatione  shall  be  merged  is  located, 
and  thereupon  such  oorporatdons  shall  be  merged  as  spedfied  in  sudi 
agreement,  and  the  corporation  into  whioh  the  other  or  others  are 
m^^ed,  shall  thereafter  have  the  new  name,  if  any,  specified  in  such 
agreement  ptusnant  to  the  provisions  of  section  thir^-six  of  this 
chapter,  and  the  provisions  of  such  agreement  shall  be  carried  into 
effect  as  therein  provided ;  and  it  shall  be  lawful  for  said  corporaticm 
into  whi<ii  the  others  shall  have  been  merged  to  require  the  return 
fft  the  original  owtificate  of  sto<^  held  by  each  stockholder  in  each  or 
either  of  the  oconpanies,  and  in  lieu  thereof  to  issue  new  certificates 
for  sndi  number  of  shares  of  its  own  stock  as  under  the  agreement  of 
merger  the  said  stockholder  may  be  entitled  to  receive. 
(Tormer  Motion  SS;  Ii.  1000,  oh.  109.) 

§  S8.  Bights  of  diaienting  stockholders.  —  If  any  stockholder  not 
voting  in  favor  of  sudi  agreement  of  merger  shall,  at  such  meeting 
or  within  twenty  days  thereafter,  object  to  such  merger  and  demand 
payment  for  his  stock,  or,  in  the  case  of  coH3perative  savings  and  loan 
associations,  if  such  stockholder  be  a  borrower,  liquidation  of  his 
indebtedness  and  cancellation  of  his  stot^,  such  stockholder,  if  the 
merger  takes  effect  at  any  time  thereafter  may,  at  any  time  within 
sixty  days  after  such  merger,  apply  to  the  supreme  court  at  any 
special  term  thereof  held  in  the  district  in  which  the  county  is 
situated  in  which  such  corporation  into  which  the  other  or  others  may 
be  merged  may  have  its  principal  place  of  business,  upon  at  least 
eig^t  days'  notice  to  said  corporation,  for  the  appointment  of  three 
persons  to  appraise  the  value  of  his  stock,  or  the  amount  of  said 
indebtedness,  if  any,  and  the  court  shall  appoint  such  appraisers  and 
designate  the  time  and  place  of  their  first  meeting,  with  snch  direc- 
tions in  regard  to  their  proceedings  as  shall  be  deemed  proper,  and 
also  direct  the  time  and  manner  in  which  payment  of  such  stock  to 
snch  stockholder  or  liquidation  of  such  indebtedness  by  him  and 
cancellation  of  his  stock  shall  be  made.     The  court  may  fill  any 
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vacancies  in  the  txmrd  of  ai^raisera  occurring  by  refusal  or  neglect 
to  hold  such  ofBce.  Hie  appraisers  shall  meet  at  the  time  and  place 
designated  and  after  being  duly  sworn  shall  honestly  and  faithfully 
dischai^  their  dnties  and  estimate  and  certify  iJie  value  of  such 
stock,  and  the  amount  of  such  indebtedness,  if  any,  at  the  time  of 
sudi  decision,  and  deliver  one  copy  to  such  corporation  and  another 
to  such  8to<^older  if  demanded;  the  chaises  and  ezpenaes  of  tlie 
appraisers  shall  be  paid  by  the  corporation.  When  the  corporation 
shall  have  paid  the  appraised  value  oi  sudi  stock,  or  if  such  stock- 
holder be  a  borrower  as  aforesaid,  when  he  shall  have  paid  the  amount 
of  his  indebtedness  as  fixed  by  such  appraisal,  as  directed  by  the 
court,  said  stock  shall  be  canceled  and  such  stot^older  shall  c«ase 
to  be  a  member  of  said  corporation  or  to  have  any  interest  in  such 
stock  and  in  the  corporate  property,  and  such  stock  may  be  held  and 
disposed  of  by  the  corporation  for  its  own  benefit;  and  if  such  sto<^- 
holder  be  a  borrower  as  aforesaid  proper  instruments  of  acquittance 
shall  be  duly  executed  and  delivered  to  him  by  the  corporation  and 
thereupon  he  shall  be  discharged  from  all  further  liability  to  the 
corporation. 

(Fonner  section  36.) 

1.  The  Btockbolder  not  Toting  for  a  merger  who  can  move  for  ftppraisal  must  be 
a  Btockholder  of  record,  tho  •quitable  ownership  of  the  Btock  will  not  luffloe. 
Ufttter  of  Rogers,  102  App.  Div.  466. 

2.  Where  a  merger  ie  effected,  aa  aiuiigiunent  of  a  guaranty  io  one  of  the  banki 
merged  is  not  necessary.    Bank  of  Long  Island  V.  Young,  101  App.  Div.  8S. 

g  38.  Effect  of  merger.  —  Upon  the  merger  of  any  corporation  in 
the  manner  herein  provided  all  and  singular  the  rights,  franchises 
and  interests  of  the  said  corporation  so  merged  in  and  to  every 
species  of  property,  real,  personal  and  mixed,  and  things  in  action 
thereunto  belonging  shall  be  deemed  to  be  transferred  to  and  vested 
in  such  corporation  into  which  it  has  been  merged,  without  any  other 
deed  or  transfer,  and  said  last  named  oorporaticoi  shall  hold  and  en- 
joy the  same  and  all  ri^ts  of  property,  franchises  and  interests  in 
the  same  manner  and  to  the  same  extent  as  if  the  said  corporation  so 
met^ed  should  have  continued  to  retain  the  title  and  transact  the 
business  of  sudi  corporation ;  and  the  title  and  real  estate  acquired 
by  the  said  corporation  so  merged  shall  not  be  deemed  to  revert  by 
means  of  such  merger  or  anything  relating  thereto. 

(Former  aeetion  37.) 
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§  40.  Bi^ti  of  orediton  ud  othen  luving  reUtioiu  wifli  merged 
oorpontiotii.  —  The  ri^ts  of  creditors  of  any  corporation  that  ehall 
be  so  merged  Bfaall  not  in  any  manner  be  impaired  by  any  such 
merger,  nor  shall  any  liability  or  obligation  for  the  payment  of  any 
money  due  or  to  become  due,  or  any  claim  or  demand,  in  any  manner 
or  for  any  cause  existing  against  such  corporation,  or  against  any 
stockholder  thereof,  be  in  any  manner  released  or  impaired,  and  all 
the  ri^ts,  obligations  and  relations  of  all  the  parties,  creditors,  de- 
positors, trustees  and  beneficiaries  of  trusts  shall  remain  unimpaired 
by  the  merger,  but  such  corporation  into  ■which  the  other  or  others 
shall  be  merged  shall  succeed  to  all  snch  relations,  obligations,  trusts 
and  liabilties  and  be  held  liable  to  pay  and  discharge  all  such  debts 
and  liabilities,  and  to  perform  all  sudi  trusts  of  the  merged  corpora- 
tion in  the  same  manner  as  if  such  corporation  into  which  the  other 
shall  beccnne  merged  had  itself  incurred  the  obligation  or  liability  or 
assumed  the  relation  or  trust,  and  the  stockholders  of  the  respective 
corporations  so  entering  into  such  agreement  shall  continue  subject 
to  all  the  liabilities,  claims  and  demands  existing  against  them  as 
-  such  at  or  before  such  merger,  and  no  suit,  action  or  other  proceeding 
then  pending  before  any  court  or  trilmnal  in  whidi  any  corporation 
that  may  be  merged  is  a  party  shall  be  deemed  to  have  abated  or  dis- 
continued by  reason  of  any  such  merger,  but  the  same  may  be 
prosecuted  to  final  judgment  in  the  same  manner  as  if  the  said  cor- 
poration had  not  entered  into  the  said  agreement,  or  the  said  last 
named  corporation  may  be  substituted  in  the  place  of  any  corporation 
so  merged  as  aforesaid,  by  order  of  the  court  in  which  such  action, 
suit  or  proceeding  may  be  pending. 
(Fonner  leetion  SB;  L.  1900,  eh.  190.) 

§  41.  Commniuoationt  from  banking  department.  —  Each  official 
communication  directed  by  the  banking  department  to  a  bank,  sav- 
ings bank,  or  trust  company,  pertaining  to  an  investigation  or  ex- 
amination conducted  by  the  department,  or  to  the  affairs  of  such 
bank,  savings  bank  or  trust  company,  or  containing  suggestions  or 
recommendations  as  to  the  conduct  of  the  business  thereof,  shull  be 
submitted,  by  the  officer  receiving  it,  to  the  board  of  directors  or 
trustees  of  such  bank,  savings  bank  or  trust  company,  at  the  next 
meeting  of  such  board. 

(Former  wctioii  39.) 
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§  42.  If eetii^  of  directori  or  tnuteu  and  reports  thereto.  —  The 
directors  or  trustees  of  every  corporation  to  which  this  chapter  is 
applicable  shall  hold  a  regular  meeting  once  in  each  month.  They 
shall  by  resolution  duly  recorded  in  the  minutes  of  the  proceedings 
of  such  corporations  designate  an  officer  or  officers  whose  duty  it  shall 
be  to  prepare  and  submit  to  each  director  or  trustee  at  each  regular 
meeting  of  the  board,  or  to  an  executive  committee  of  not  less  than 
five  members  of  sudi  board,  a  written  statement  of  all  purchases  and 
sales  of  securities,  and  of  every  discount  and  loan,  exclusive  of  die- 
counts  and  loans  of  leas  than  one  thousand  dollars,  made  since  the 
last  regular  meeting  of  the  board,  describing  the  collateral  to  the 
loans  so  made  as  of  the  date  of  the  meeting  at  whi(^  such  statement 
is  submitted.  Such  statement  shall  also  contain  a  list  giving  the 
aggregate  of  loans  and  diacounts  to  each  individual,  firm,  corporation 
or  association,  whose  liability  to  such  corporation  has  been  increased 
one  thousand  dollars  or  more  since  the  last  regular  meeting  of  the 
board,  t<^ther  with  a  description  of  the  collateral  to  such  loans  held 
by  such  corporation  at  the  date  of  the  meeting  at  which  such  state- 
ment ia  submitted.  A  copy  of  such  statement,  t<^ther  with  a  list  of 
the  directors  present  at  such  meeting,  verified  by  the  affidavit  of  the 
officer  or  officers  charged  with  the  duty  of  preparing  and  submitting 
such  statement  shall  be  filed  with  the  records  of  the  corporation 
within  one  day  after  such  meeting,  and  be  presumptive  evidence  of 
the  matters  therein  stated. 

( Former  oeotion  39a;  L.  1906,  ch.  166.) 

§  48.  OtBoial  acts  of  snperintendent  and  detaili  oi  department  iraai- 
neit  to  be  made  public.  —  1,  The  superintendent  of  banks  shall  keep 
in  his  office,  in  a  place  accessible  to  the  general  public,  a  bulletin 
board  upon  which  he  shall  cause  to  be  posted  at  noon  on  Friday  of 
each  week  a  detailed  statement,  signed  by  him  or,  in  case  of  his 
absence  from  Albany  or  inability  to  act,  by  the  deputy  superintendent 
in  charge,  giving  the  following  items  of  general  information  with 
regard  to  the  work  of  the  department  since  the  preceding  statement: 

(a)  The  name  of  every  corporation  that  has  filed  in  the  banking 
department  a  certificate  of  incorporation  or  organization,  its  location 
and  the  date  of  filing  of  such  certificate. 

(b)  The  name  and  location  of  every  corporation  or  individual 
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banker  authorized  by  the  supermtendeoit  of  banks  to  ocHumenoe  busi- 
nesa,  its  capital,  Bnrploa  and  ihe  date  of  authorization. 

(e)  The  name  of  every  proposed  oorporation  to  which  a  certifieata 
of  anthorization  has  been  refused  by  the  superintendent  of  banks, 
and  the  date  of  notice  of  ref  osal. 

(d)  The  name  of  every  corporation  that  baa  applied  to  the  super- 
intendent of  banks  for  permissicHi  to  open  a  brandi  <^oe,  the  data 
of  such  application  and  the  location  of  the  proposed  bran(^ 

(e)  The  name  of  every  corporation  that  has  been  authorized  by 
the  superintendent  of  banks  to  open  a  branch  o£^,  the  date  of 
approval  and  the  location  of  such  brandi  office. 

(f)  The  name  and  location  of  every  oorporation  designated  by  die 
superintendent  of  banks  as  a  depositary  for  the  lawful  money  reserve 
of  blanks  or  trust  oompanies,  its  capital,  surplus  and  the  date  oi 
designation. 

(g)  The  name  and  residence  of  every  person  appointed  by  the 
superintendent  of  banks  as  a  deputy,  examiner  or  employee  in  the 
banking  department,  the  title  of  the  office  to  which  appointed,  the 
compensation  paid  and  the  date  of  appointment. 

(h)  The  date  oo.  whidi  a  call  for  a  quarterly  report  hy  banks  or 
trust  companies  was  issued  1^  the  superintendent  of  banks  and  the 
day  designated  as  the  day  with  reference  to  which  such  report  should 
be  made. 

(i)  The  name  and  locatim  of  every  oorporation  or  individual 
banker  of  whose  property  and  business  the  superint^ident  of  banks 
shall  have  taken  poesessiim  and  the  date  of  taking  possession,  and 
the  name  and  residence  of  every  person  appointed  1^  the  superintend- 
ent as  a  special  deputy  superintendent  of  banks. 

(])  The  name  and  location  of  every  corporation  or  individual 
banker  which  shall  have  been  authorized  by  the  superintendent  of 
banks  to  resume  Ixisiness,  and  the  date  of  resumption. 

(k)  The  name  and  location  of  every  corporation  whose  creditors  or 
depositors  have  been  paid  in  full  by  the  superintendent  of  banks  and 
a  meeting  of  whose  stockholders  shall  have  been  called,  together  with 
date  of  notice  of  meeting  and  date  of  meeting. 

(1)  The  name  and  location  of  every  corporation  subject  to  the 
banking  law  whose  affairs  and  business  shall  have  been  finally 
liquidated  and  the  corporation  dissolved. 
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(m)  The  name  and  location  of  every  corporati<m  which  has  ap- 
plied for  approval  of  a  change  of  name,  and  the  name  proposed. 

2.  Every  such  statement,  after  having  been  posted  as  aforesaid 
for  one  week,  shall  be  placed  on  a  file  for  euch  statements  to  be  kept 
in  the  office  of  the  superintendent  of  banks.  All  such  statements  shall 
be  public  documents  and  at  all  reasonable  times  diall  be  open  to 
public  inspection. 

(Former  section  39b.) 

§  44.  Bank*  deiignited  as  depoiitariei  of  oonrt  fnudi  to  give  bonda 
and  pay  interest.  —  The  depositaries  designated  by  the  comptroller 
to  receive  funds  or  moneys  paid  into  court,  shall  pay  a  fair  rate  of 
interest,  and  before  receiving  any  such  deposit  shall  give  to  the  people 
of  the  state  a  good  and  sufficient  bond  with  two  or  more  sureties,  in 
such  form  as  the  attorney-general  shall  prescribe,  such  bond  to  be 
approved  by  the  county  judge  of  the  county  in  whidi  such  savings 
bank,  bank,  trust  company,  bank  aseociation  or  banker  shall  be 
located,  and  by  the  comptroller  of  the  state,  and  filed  in  the  office  of 
the  comptroller. 

(Part  of  tectioD  746,  Code  Civ.  Pro.) 

July  13,  1005,  the  ftttomey-general  used  the  follo>wiiig  language  in  reference  to 
the  right  of  a  bank  to  take  depoeita  from  a  city  and  secure  the  dty  on  these 
depoBita  by  pledging  to  it  bonds  or  securities  owned  by  the  bank,  forming  a  part 
of  it«  "  reBcrre."     He  said: 

"  I  infer  that  the  use  of  the  word  "  reserve  "  is  intended  to  be  equivalent  to 
the  use  of  the  word  "  assets,"  as  the  only  "  reserve,"  so-called,  which  the  banking 
law  apparently  recognizes  is  the  money  reserve  under  section  47  (former  number). 

"  I  do  not  find  in  the  banking  law  any  direct  prohibition  against  the  method 
of  securing  the  city  on  it*  deposits,  but  it  leems  to  me  that  it  is  against  the 
spirit  of  the  act,  and  is  in  effect  creating  a  preferred  claei  of  depositors.  It 
ties  up  10  much  of  the  assets  of  the  bank,  and  in  the  event  of  a  failure,  would 
reduce  the  amount  applicable  to  the  payment  of  general  depositors  to  the  extent 
of  the  bonds  so  deposited. 

"  It  certainly  should  be  reported  under  section  20  (former  number)  as  a  pre- 
ferred deposit,  if  the  superintendent  should  albw  the  bank  to  secure  the  ci^  in 
this  manner.  It  borders  very  cloeely  on  an  illegal  preferemie,  and  it  seems  to  me 
that  the  practice  is  one  which  the  department  certainly  should  not  encourage,  and. 
If  possible,  prevent." 

§  4S.  Banks  desigrnated  as  depositaries  of  oonrt  fonda  to  keep  booka 
•f  account.  —  Every  bank  or  trust  company  holding  any  fimds  or 
money  paid  into  court  shall  keep  a  book  or  books  in  which  it  shall 
make  an  exact  account  thereof.     Such  book  or  books  shall  state  the 
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name  of  the  court,  tlie  title  of  the  case,  the  date  of  receipt,  from 
whom  received,  the  amount  of  money,  if  any,  and  a  description  of 
the  securities  or  other  proper^  received,  if  any,  and  each  addition  of 
interest;  also  the  date  and  description  of  each  order  for  payment  and 
the  dates  and  amoonta  of  payments  tliereunder  and  to  whom  paid ; 
also  an  account  of  each  change  of  investment,  if  any. 
(Put  of  Mction  762,  Code  Civ.  Pro.) 
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Banks. 


eo.  Incorporation. 

61.  Previotu  notice  of  intention  to  be  giTm. 

92.  When  iDperintendent  ahall  file  oertiflute. 

63.  Examination  by  and  certificate  of  anperintendent. 

84.  Amended  oertlficate  of  incorporation. 

86.  Certificate  of  indiTidoal  banker. 

66.  Qenera)  powers. 

67.  lawful  monej  reeerre. 

68.  Payment  of  capital  stock. 

09.  Anunal  meeting  and  election  of  directors. 

70.  Oath  of  directors. 

71.  IndiTidoal  liability  of  stockholders. 

72.  limitation  of  liability  of  atockholders. 

73.  Powers  of  president  and  vioe-president 

74.  Rate  of  interest. 

75.  Intoreat  permitted  on  adToncce  on  ooilateral  secnrity. 

76.  Deposit  of  banks  and  individual  tiankcrs  with  superintendent. 

77.  Prohibiton  against  sale  of  bnainess  by  individual  banker. 

78.  Change  from  State  to  national  bank. 

70.  When  deemed  to  have  Bnrrendered  its  oiiarter. 

80.  Rednction  of  capital  stock  in  such  oases. 

81.  Certificate  of  change. 

82>  National  bank  may  become  State  tiank. 

83.  Circulating  notes;  plates. 

84.  Circulating  notes  of  individua)  banker. 

86.  When   bank   may   receive  interest   or   dividends  upon   seenrities 

deposited. 
86.  Redemption  agencies. 
67.  Destruction  of  bank  notes. 
88.  Destruction  of  plates  and  counterfeit  notes. 
80.  Ezehange  of  mutilated  note*. 
00.  Redemption  in  notes  of  other  banks. 
Bl.  Protest  of  notes  and  proceedings  thereon. 

92.  Appointment  of  agent  by  new  corporation. 

93.  Revocation  of  appointment. 

94.  Distribution  of  funds  of  insolvent  banks. 
96.  Distribution  of  residue. 

96.  Publication  of  notes. 

9T.  Redemption  of  notes  held  by  banks  and  individual  bankers. 
98.  Banks  closing  bnsioess. 
90.  Proceedings  on  closing  bank. 

100.  Proportionate  aroonnt  of  securities  to  be  returned  when  notes  are 
destroyed. 
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SEcnoit  101.  Deposit  of  euli  for  redconptton  of  noUa. 

102.  Cirenl&tioii  of  foreign  bulk  notes  prohibited. 

103.  NotM  not  rec«)T&b)e  at  par  not  to  be  pud  ouL 
lot.  Bills  or  iwtea  most  be  ps^sble  on  d«muid. 

106.  Wtea  bills  of  esoliMige  to  be  without  grsoe. 

104.  Truufers  of  seeniitiee  1^  anperintendent  to  be  oonnterdgnad  1^ 

trMwarer. 

107.  Unsathoriied  banking  prohibited. 

108.  Kastriction*  as  to  foreign  oorporationi. 

109.  Restrictions  as  to  banks  ahd  their  officers. 

110.  Bills  payable  otherwise  than  in  monej  prohibited. 

111.  Certain  bUla  declared  to  be  prominory  notes. 

112.  Use  of  sign  indicating  bank  by  unanthorised  persons  prohibited. 

113.  Lost  bank  eertiflcate;  application  to  court  for  order  reqniring  pay- 

114.  Petition;  service  of. 

116.  Bank  to  furnish  information. 

lie.  Notioe;  order,  and  publishing. 

IIT.  Contents  of  notice. 

lis.  Application  for  final  order. 

lis.  Order;  filing,  and  serTice;  refusal  to  pay. 

120.  B<aid  dlaebarged;  bank  relmsed. 

§  60.  Inoorporation.  ^  Five  or  more  peiBona  may  form  a  corpora- 
tion to  be  known  as  a  bank.  Such  persona  ahall  make,  at^owleclge 
and  file  in  the  office  of  the  clerk  of  the  county  where  such  bank  is  to 
be  eetablisbed  and  in  the  office  of  the  superintendent  of  banks,  a 
certificate  in  duplicate,  whidi  shall  state: 

1.  The  name  by  which  snch  bank  is  to  be  known. 

2.  The  particular  city,  town  or  village  where  its  operations  of 
discount  and  deposit  are  to  be  carried  on. 

3.  The  amount  of  its  capital  stock,  which  shall  not  be  less  than 
twenly-five  thousand  dollars  in  any  Tillage,  incorporated  or  unin- 
corporated, whose  population  does  not  exceed  two  thousand,  and  not 
less  than  fifty  thousand  dollars  in  any  city,  village  or  town  whose 
populati<Hk  exceeds  two  thousand  but  does  not  exceed  thir^  thousand, 
and  not  lees  than  one  hundred  thousand  dollars  elsewhere,  the  popula- 
tion in  each  case  to  be  ascertained  or  determined  by  the  last  federal 
or  state  enumeration;  and  the  number  of  shares  into  which  such 
capital  stock  diall  be  divided. 

4.  The  names  and  places  of  residence  of  the  stockholders  and  the 
number  of  shares  held  by  each. 
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6.  The  dates  at  which  such  corporation  shall  commeDce  and 
terminate. 

6.  The  number  of  directors  of  the  bank,  which  shall  not  be  less 
than  £ve,  and  the  names  of  the  stockholders  who  shall  be  directors  for 
the  first  year  of  its  incorporation.  A  duplicate  of  such  certificate 
when  filed  shall  be  recorded  bj  the  county^  clerk  in  the  books  kept 
for  the  record  of  certificates  of  incorporation,  and  a  duplicate  by  the 
superintendent  of  banks  in  a  book  to  be  kept  by  him  for  that  purpose. 
Such  certificate  may  provide  for  an  increase  of  the  capitel  stock  and 
of  the  number  of  persons  forming  the  corporation,  from  time  to  time, 
as  the  stockholders  may  deem  proper,  and  for  the  manner  in  whidi 
the  stock  of  the  corporation  may  be  transferred,  and  for  the  number 
of  directors  necessary  to  constitute  a  quorum,  and  for  the  time  when 
the  annual  election  of  directors  shall  be  held. 

(Former  Mcttou  40;  R.  S.,  1622,  1524,  1626;  L.  1862,  oh.  409,  U  29,  30,  39, 
ff8;  li.  1893,  ch.  408;  L.  1908,  eh.  12S.) 

Blank  fomiB  for  tbe  organization  of  banking  oBBociations  may  be  obtained 
from  the  mperintendeDt  of  the  banking  departm«mt. 

See  eections  12,  32,  68,  69;  General  Corporation  Law,  SB  4,  6,  26,  37;  Stock 
Corporation  Law,  I  26;  Tax  Law,  I!  183,  190. 

1.  All  those  who  execute  the  organization  certificate  ahonld  be  included  in  the 
publiahed  intention  to  organize ;  and  where  new  names  are  added  after  the  pub- 
lication of  intention,  the  certificate  of  organicatioa  ahonld  be  refused.  Opinion 
Mty.-Otai.,  April  ££,  1909. 

2.  As  to  ctongtitutionalitf  of  later  liability  imposed  on  stockholderB  by  statute, 
see  Uatter  of  Lee's  Bk.  of  Buffalo,  21  N.  T.  9. 

§  61.  Previoui  notice  of  intention  to  be  ginn.  —  Before  filing  such 
oi^;anization  certificate,  a  notice  of  intention  to  organize  such  bank 
shall  be  published  at  least  once  a  week  for  four  weeks  in  a  newspaper 
to  be  designated  by  the  superintendent  of  banks  published  in  the  city 
or  town  where  such  bank  is  proposed  te  be  located.  Such  notice  shall 
specify  the  names  of  the  proposed  corporators,  the  name  of  the  pro- 
posed corporation  and  its  location  as  set  forth  in  such  organization 
certificate.  If  any  bank  or  banks  are  organized  and  doing  business 
in  such  city  or  town  a  copy  of  such  notice  shall  also  be  sent  to  each 
bank  BO  organized  and  doing  business  at  least  fifteen  days  before  the 
filing  of  the  organization  certificate. 

(Former  section  41 ;  R.  8.,  1623;  L.  1882,  eh.  409,  S  34.) 
Sm  General  Corporation  Iaw,  |  7. 


D.qit.zeaOvGoOt^lc 


THH    BAUrSINQ    LAW.  147 

§  68.  When  saperiutendent  ilull  file  oertifloate.  —  Upon  the  receipt 
of  any  audi  organization  certificate  at  the  office  of  the  Biaperintendent, 
if  it  shall  not  he  in  form  and  substance,  or  duly  and  properly  acknowl- 
edged, as  required  by  this  article,  or  aball  not  be  accompanied  by 
evidence  satisfactory  to  the  euperintendent  of  the  publication  and 
service  in  good  faith  according  to  the  intent  and  purpoee  of  this 
chapter  of  the  notice  required  by  this  article,  the  superintendent  shall 
refuse  to  file  such  certificate  until  it  shall  he  amended  to  conform  to 
the  provieions  of  this  article.  If  such  certificate  is  in  due  form  and 
duly  executed  according  to  the  provisions  of  this  article,  and  is  accom- 
panied by  evidence  satisfactory  to  the  superintendent  of  the  proper 
publication  and  service  in  good  faith  of  such  notice,  he  shall  forth- 
with indorse  the  same  over  his  official  signature,  "  filed  for  e.xamina- 
tion,"  with  the  date  of  such  indorsement 

(Porm«r  Mction  42;  R.  8.,  1S23;  L.  1882,  ch.  409,  tl  32,  33.) 

§  68.  Examinfttioit  by  and  oertifieat«  of  ■aperintendent.  —  When 
such  certificate  shall  have  been  filed,  the  superintendent  shall  ascer- 
tain from  the  best  sources  of  information  at  his  command  whether  the 
character  and  general  fitness  of  the  persons  named  as  stockholders  in 
the  certificate  are  such  as  to  command  the  confidence  of  the  com- 
munity in  whidi  such  bank  is  proposed  to  be  located,  and  whether  the 
public  convenience  and  advantage  will  be  promoted  by  its  establish- 
ment. If  so  satisfied,  he  shall,  within  sixty  days  after  such  certificate 
has  been  filed  by  him  for  examination,  issue  under  his  hand  and 
official  seal  the  certificate  of  authorization  required  by  this  chnpter. 
The  superintendent  shall  transmit  sudi  certificate  of  authorization 
to  the  county  clerk  of  such  county,  who  shall  file  the  same  and  attach 
it  to  the  organization  certificate  previously  filed  by  him  and  record 
both  certificates  in  the  book  of  records  of  incorporation ;  the  super- 
intendent shall  also  file  a  duplicate  of  such  certificate  in  his  own  . 
office.  If  the  euperintendent  shall  not  be  satisfied  that  the  establish- 
ment of  the  bank  as  proposed  in  any  organization  certificate  filed  by 
him  is  expedient  and  desirable,  he  shall,  within  sixty  days  after  the 
filing  of  such  certificate  by  him,  give  notice  to  the  county  clerk  of 
such  county  that  he  refuses  to  issue  a  certificate  of  authorization  for 
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such  bank,  whicli  notice  shall  be  forthwith  filed  b;  ihe  county  clerk 
with  the  organization  certificate. 

(Former  aeetion  43;  R.  S.,  1623,  1S27;  L.  1882,  eh.  409,  Si  36,  37,  38.) 

See  Qeneral  Corporation  Law,  S  H- 

§  64.  Ammded  oertifloAte  of  incorporation.  —  Whenever  any  bank 
ehall,  hy  virtue  of  the  provisions  of  its  certificate  of  incorporation  or 
other  lawful  authority,  make  any  change  in  any  of  the  matters  re- 
quired to  be  stated  in  such  certificate,  such  change  shall  not  be  of 
any  force  or  validity  until  a  certificate  thereof,  executed  by  its  presi- 
dent and  cashier  under  its  corporate  seal,  shall  have  been  filed  and 
recorded  in  the  same  manner  as  the  certificate  of  incorporation  is  by 
law  required  to  be  filed  and  recorded. 

(Former  section  44;  L.  1882,  cb.  409,  I  34;  L.  1908,  ch.  126,  t  t.) 

See  General  CorporBtion  Law,  )  7. 

§  60.  Certificate  of  indindoal  banker.  —  Every  individual  banker 
shall  file  in  the  office  of  the  superintendent  of  banks  a  certificate 
stating  the  town,  city  or  village  in  which  he  resides.  No  individiul 
banker  shall  transact  business  under  the  provisions  of  this  chapter  in 
any  other  place  than  the  one  thua  designated,  except  in  case  of  a 
change  of  his  residence,  and  a  notice  thereof  forthwith  filed  in  such 
office.  Every  person  who  neglects  to  comply  with  any  requirement 
of  this  section  shall,  for  each  neglect,  forfeit  one  thousand  dollars  to 
the  people  of  the  state.  Every  notice  of  diange  of  residence  so  filed 
shall  be  published  by  the  superintendent  in  the  state  paper,  and  in 
such  other  newspapers  and  for  such  period  of  time  as  he  may  direct, 
not  exceeding  three  months,  and  the  expense  of  such  publicaticm  shall 
be  paid  to  the  superintendent  by  the  individual  banker  to  whom  the 
notice  relates. 


§  66.  General  powers.  —  In  addition  to  the  powers  conferred  by 
the  general  and  stock  corporation  laws  every  bank  shall  have  power: 

1.  To  exercise  by  its  board  of  directora,  or  duly  authorized  officers 
or  agents,  subject  to  law,  all  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  the  business  of  banking;  by  discoimting  and  negotiat- 
ing promissory  notes,  drafts,  bills  of  exchange  and  other  evidences 
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of  debt;  1^  reoeiving  deposits;  by  buying  and  selling  exchange,  coin 
and  bullion;  by  loaning  money  on  personal  security;  and  by  obtain- 
ing, issuing  and  circulating  notes  according  to  the  provisions  of  this 
chapter. 

2.  To  take  and  beorane  the  owner  of  any  stocks  or  bonds  or  interest- 
bearing  obligations  of  the  United  States,  or  of  the  state  of  New 
York,  or  of  any  tdty,  coun^,  town  or  village  of  this  state,  the  interest 
on  whidi  is  not  in  arrears. 

3.  To  pnrdiase,  hold  and  omvey  real  property  for  the  following 
puTpoeee: 

a.  Such  as  shall  be  necessary  for  its  immediate  accommodation 
in  the  convenient  transaction  of  its  business. 

b.  Such  as  shall  be  mortgaged  to  it  in  good  faith,  by  way  of 
securil^  for  loans  made  by,  or  moneys  due  to,  such  corporation. 

e.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre- 
Tiously  ccmtracted  in  the  course  of  its  dealings. 

d.  Such  as  it  shall  purchase  at  sales  under  judgmenta,  decrees  or 
mortgages  held  by  it 

No  sndi  corporation  shall  pnrdiase,  hold  or  ccaivey  real  property 
in  any  other  case  or  for  any  other  purpose,  and  all  conveyances  of 
real  property  shall  be  made  to  it  directly  and  by  name. 

All  snch  corporations  and  all  individual  bankers  shall  be  banks 
of  discount  and  deposit  as  well  as  of  circulation,  and  the  usual  busi- 
ness of  banking  of  such  corporations  or  individual  bankers  shall  be 
transacted  at  the  place  where  such  corporations  or  individual  bankers 
shall  be  located,  agreeably  to  the  location  specified  in  the  certificates 
required  by  law  to  be  made  by  them  respectively,  and  filed  in  the 
<^ce  of  the  superintendent  of  banks,  and  not  elsewhere,  except  as 
otherwise  provided  in  this  chapter  in  relation  to  the  redemption  of 
circulating  notes  by  agents. 

(Former  Mction  40;  L.  1882,  eli.  409;  L.  1908,  cb.  120,  {  2.) 
8m  Mction  27,  •wfe;  GenerBl  Corporation  L«w,  St  10,  11,  14;  Stock  Cbrpork- 
ti<MI  Law,  9  IS;  Penal  Iaw,  H  290,  207,  29S.  300. 

1.  A  bank,  nnleu  restrained  bj  ita  charter,  may  take  a  mortgage  to  Kcnra 
anticipated,  aa  well  aa  actual  babllitj.  But  the  •peclfleation  of  certain  powen  it 
an  iaplied  probibitioii  of  the  exercise  of  other  and  distinct  powers  (citing  IS 
Johna.  383).  A  national  bank  maj  not  take  a  mortgage  for  future  indeBtednesi 
— aneh  mortgage  Is  void  under  U.  8.  Law,  June  3,  1864.  Crocker  v.  Whitney,  71 
N.  T.  161 ;  10  N.  Y.  MM;  Sandf.  Ch.  170. 
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2.  When  a  bank  loans  upoD  securitiea  not  authorized  b?  law  the  State  onlf 
can  take  cognizanoe  of  tbe  act.  It  is  not  available  to  an  individual  in  «n  action. 
Fifth  Ave.  Bank  p.  The  Forty-second  St.,  etc..  R.  K.  Co.,  44  State  R.  37B,  17  N.  Y. 
Supp.  82S;  8.  C.  63  Hun,  620. 

3.  A  bank  baa  no  right  to  discount  paper  at  my  other  place  than  that  of  its 
location,  and  a  note  m  discounted  would  be  void.  But  it  would  aeem  that  a  note 
■o  discounted  to  pay  a  debt  due  from  a  third  party,  would  be  valid.  Potter  v. 
Bank  of  Itliftca,  7  Hill,  030. 

4.  The  question  whether  State  banks  may  buy  and  sell  securitiea  other  than 
those  mentioned  in  the  above  section  was  passed  upon  by  the  attomy-geueral, 
in  an  opinion  filed  in  the  banking  department,  March  26,  1880,  ai  follows:  "  I 
am  of  the  opinion  that  State  banks  may  buy  and  sell  any  securities  onbraced  in 
the  t«nn  '  evidence  of  debt,'  which  may  be  necessary  in  the  exercise  of  their  legiti- 
mate banking  powers.  My  opinion,  however,  must  not  be  construed  ai  warrant- 
ing banks  to  buy  and  sell  evidences  of  debt  for  merely  speculative  purposes.  Such 
acts  are  clearly  beyond  the  scope  and  powers  of  all  hanks." 

6.  A  banking  corporation  chartered  under  the  laws  of  this  State  has  no  power 
to  subscribe  for  the  stock  of  a  railroad  corporation, 

A  Btate  bank  cannot  enforce  against  any  one  an  executory  contract  which  It 
was  not  authorized  by  its  charter  to  make.  Nassau  Bank  v.  Jones,  9B  N.  T.  1)5, 
47  Am.  Rep.  14. 

6.  When  bonds  or  securities  are  received  by  a  bank  in  the  usual  course  of  busi- 
ness OS  collaterial  security  for  loans  to  a  customer  it  is  not  a  gratuitous  bailee, 
but  receives  compensation  for  the  bailment  and  is  chargeable  with  the  exercise 
of  a  high  degree  of  care  in  their  keeping.  Otherwise  when  it  is  a  gratuitous 
bailee.     Ouderkirk  v.  Central  Natl.  Bank,  119  N.  ¥.  263,  23  N.  E.  876. 

7.  The  receipt  of  special  deposits  is  incidental  to  the  business  of  banking. 
Actloa  was  to  recover  value  of  certain  railroad  bonds  deposited  for  safe-keeping; 
bonds  were  stolen.  Special  deposit  means  anything  Ut  be  speciBcally  kept  and 
redelivered.  It  is  not  confined  to  securities  for  loans.  Bank  held  liable,  but  case 
turned  seemingly  on  question  of  negligence.  Psttison  v.  Syracuse  Nat.  Bank, 
80  N.  Y.  82,  36  Am.  Rep.  S82   (authorities  collated,  pp.  90-98) . 

As  to  when  deposits  are  special  so  that  title  nauains  in  depositor,  see  full 
presentation  of  authorities  in  editorial  note  to  Mutual  Accident  Asso.  v.  Jacobs, 
10  L.  R.  A.  516;  as  to  care  required  of  banks  in  keeping  special  deposits,  ss* 
editorial  DOt«  to  Gray  r.  Merriam,  32  L.  R.  A.  769,  which  presents  tbe  authoritiM 
in  full. 

8.  Where  ■  person  is  president,  general  managing  agent  and  financial  offloer  at 
the  same  time,  he  occupies  the  place  and  possesses  all  the  power  of  a  board  of 
directors.    Smith  r.  Lansing,  22  N.  Y.  522. 

9.  Associations  organized  under  this  act  (chap.  260,  Laws  of  1B3S)  have  capac- 
i^  to  borrow  money,  as  incidental  to  the  banking  business  and  to  the  powers 
expressly  granted.    Curtis  v,  Leavitt,  IS  N.  Y.  0. 

10.  Tbe  purchase  of  stock  tor  the  purpose  of  pledging  or  selling  it  as  a  means 
of  raising  money,  is  not  within  the  powers  conferred  by  the  foregoing  section. 
Section  IS,  chap,  260,  Laws  of  1838.  Such  an  operation  would  be  evidence  that 
the  bank  was  mbarrassed  or  Insolvent,  and  cannot  be  deemed  necessarily  incident 
to  the  power  of  banking  (citing  State  of  Ohio  t>.  Leavitt,  7  N.  Y.  828).  Bk. 
Commrs.  t>.  St.  L.  Bk.,  7  H.  Y.  616. 
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11.  Tht^  poiMM  the  power  to  carry  on  botineM  only  «s  Bpeeilled  in  this  Mit, 
Mid  to  buy  State  itocks  to  mU  at  a  profit  (esoept  when  taken  as  teeurity  for  a 
loan  or  in  payinent  of  a  debt)  Is  without  their  power.  State  of  Ohio  v.  Learitt, 
7  N.  Y.  328i  Talmage  c  Pell,  id. 

12.  A  bank  has  no  power  to  bnj  and  eel]  stocks.  The  oBkere  cannot  make  th* 
bank  liable  by  ligniiig  a  contract  for  the  bank  to  bny  itock,  and  they  are  liabl* 
for  any  money  uaed  in  payment  for  such  Btoeki.  Austin  v.  Daniels,  4  Denio,  209. 
Cited  10  Bosw.  692. 

13.  A  contract  made  by  a  corporation  oontrary  to  law  is  ultra  nrm,  and  TOid 
as  against  public  policy.  Corporations  may  invoke  the  aid  of  the  court  to  relieve 
them  from  their  illegal  oontracta  in  the  same  manner  as  indiTidnaU.  Although 
courts  of  equity  will  not  in  general  interfere  to  grant  relief  to  either  party  to  an 
iU^al  contract,  yet  where  one  of  the  parties  asks  relief  on  the  ground  of  public 
policy,  it  will  be  granted.    Preeldent  v.  R.  R.  Co.,  7  Lans.  240. 

14.  The  power  to  borrow  money  Is  among  the  incidental  powers  conferrsd  in 
this  section.     5  Barb.  10. 

15.  Money  loaned  to  banks  to  pay  illegal  debts  not  prohibited  by  statute,  la 
a  valid  claim  against  the  corporate  funds,  and  the  assignment  of  collaterals  to 
secure  such  loan  is  valid.  Leavltt  v.  Blatohford,  5  Barb.  0;  8.  C.  3  N.  Y.  10,  51 
Am.  Dec.  333. 

10.  A  tiank  may  receive  uncurrent  bank  notea  from  depositors  and  dealers  at 
the  legal  rate  of  disoount.     7  How.  Pr.  144. 

17.  An  association  under  the  general  banking  law  may  borrow  money  to  dis- 
count notes,  and  also  to  purchase  State  stodcs  and  other  securities  to  be  deposited 
with  the  Comptroller;  but  it  has  do  right  to  borrow  money  to  be  used  in  specu- 
lation, or  in  mercantile  or  other  business  having  no  relation  to  the  ordinary  busi- 
ness of  a  bank. 

Whether  such  institutions  were  corporations  was  for  a  long  time  disputed,  but 
our  courts  bare  now  settled  down  to  the  opinion  that  they  are;  and  they  have 
all  the  powers  expressly  granted  them,  together  with  such  as  are  necessary  and 
incidental  to  carry  on  the  buBiness  for  which  they  wer«  incorporated.  Leavitt  r. 
Tates,  4  Ed.  Ch.  103-166:  Comstock  c.  Willooghby,  1  Hill  &  D.  Supp.  271. 

18.  Atlantic  Btote  Bank  bought  from  a  note  broker  a  note  for  93,000.  Claimed 
in  action  by  bank  to  collect  note,  that  this  was  a  purchase,  not  a  discount,  and 
not  within  powers  of  bank  as  conferred  by  section  IS,  chapter  260,  Laws  of  1883. 
Held,  "  to  buy  or  purchase  a  debt  is  always  in  commerce  termed  to  discount  it " 
and  is  within  provision  of  statute  (citing  p.  462,  Tracy  v.  Talmage,  18  Barb.  460; 
Johnson  v.  Nat.  Bk.  of  Oloversville,  74  N.  Y.  320,  30  Am.  Bep.  302).  Atlautlo 
State  Bk.  r.  Savery,  82  N.  Y.  201. 

See  editorial  note  to  Nicholson  v.  National  Bank  of  New  Castle,  16  L.  R.  A. 
223,  on  purcbase  of  notes  and  bills  by  bank  as  distinguished  from  discounting. 

"  Whenever  the  law  requires  notice  to  be  given  to  a  moneyed  corporation,  it  is 
well  served  by  being  communicated  to  ite  chief  financial  otBcer  (New  Hope  ft  Del. 
Bridge  O.  r.  Phtenis  Bank,  3  N.  Y.  106),  and  when  his  agency  Is  of  a  continuous 
character,  and  the  duty  resto  upon  him  to  communicate  information  acquired  by 
him  to  his  principal,  his  knowledge,  however  and  wherever  acquired,  becomes  the 
knowledge  of  his  principal,  and  it  is  bound  thereby."  Ruger,  Ch.  J.,  Port  Jervis 
V.  First  Nat  Bank,  »«  N.  Y.  669  (citing  Holden  v.  N.  Y.  4  N.  E.  Bank,  72  N.  Y. 
2Mi  FnKon  Bank  r.  N.  Y.  4  8.  Canal  Co.,  4  Paigt,  127). 
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19.  Where  a  notice  or  infonnatioii  ii  received  b;  an  ofBMr  of  a  bank  in  Ilia 
official  oapaoi^  the  bank  ia  preniined  to  have  it.  Otherwise  if  it  ia  received  as 
a  prirata  iadividu*L  Merchants'  Nat.  Bonk  v.  Claxk,  04  Hun,  ITS,  IS  N.  T. 
Supp.  13a. 

20.  A  mortgage  executed  to  the  caahier  of  a  bank  to  secure  an  indebtednew  to 
the  bank  in  pursuauoe  of  a  previous  arrangement  between  it  and  the  mortgagor 
is  a  valid  Mourity  in  favor  of  the  bank.  Laureuceville  Cement  Co.  v.  Parker 
at  al.,  39  SUte  Bep.  864, 15  N.  Y.  Supp.  677,  afTd  133  N.  7.  638,  30  N.  K  llfiO. 

21.  A  cashier  of  a  bank  has,  aa  incident  to  his  office,  implied  autbority  to  bor- 
row monef  for  it  and,  in  the  absence  of  an;  statntorj  restraint,  to  asoure  the 
loan  b;  pledge  of  its  property  or  funds;  and,  as  against  third  persons,  the  M- 
Bomption  of  inch  authority  by  the  cashier  will  conclude  the  bank.  Cos.ts  c.  Don- 
Bsll,  M  N.  T.  las.  Aa  to  power  of  bank  officers  and  agents  to  indorse  negotiable 
paper,  see  full  presentation  of  authorities  in  editorial  note  to  Gate  City  Bld'g  k 
Loan  Asso.  c.  National  Bank  of  Commerce,  S7  L.  R.  A.  401. 

22.  Where  the  duty  is  imposed  upon  the  cashier  of  a  bank  carrying  on  its 
business,  he  cannot  be  held  responsible  for  a  n^lect  of  dnty  in  not  consulting 
otiier  officers  of  the  bank  or  oonunitt«e8,  whom  by  the  by-laws  be  is  required  to 
oonanlt  in  making  disoonnts,  where  said  committees  bold  no  meetings  and  the 
officers  systematically  absent  themselves  from  the  performance  of  their  duties. 

The  relations  of  a  bank  with  its  cashier  are  analogous  to  those  of  a  principal 
with  bis  agent,  and  the  principles  governing  the  right  of  disaffirming  nuauthor- 
isad  acts  of  an  agent  are  applicable  to  similar  acts  of  a  cashier.  Second  Nat 
Bank  v.  Burt,  93  N.  T.  233. 

23.  Notice  to  an  agent  of  a  bank  intrusted  witb  the  management  of  its  business 
is  notice  to  the  corporation  in  transactions  conducted  by  sucb  agent  acting  for 
the  eorporation,  in  the  scope  of  bis  authority,  whether  the  knowledge  of  the  agent 
was  acquired  in  the  course  of  the  particular  dealing  or  on  some  prior  occasion. 
Cragie  v.  Eadley,  99  N.  Y.  131,  52  Am.  Rep.  9,  1  N.  K  037. 

24.  "  The  relation  existing  between  a  bank  and  its  depositor  is,  in  a  strict  sense, 
that  of  a  debtor  and  creditor;  but  in  discharging  its  obligation  as  a  debtor,  the 
bank  innst  do  so  subject  to  the  rules  obtaining  between  principal  and  agent. 

"  In  disbursing  the  cnstomer's  funds,  it  can  pay  them  only  in  the  usual  oourse 
of  business,  and  In  conformity  to  his  directions.  In  debiting  his  account,  it  is  not 
entitled  to  charge  any  payments  except  those  made  at  the  time  when,  to  the  per- 
son whom,  and  for  the  amount  authorized  by  him.  Wheeler  t>.  Guild,  20  Pick. 
M6,  32  Am.  Dec  231 ;  Dan.  on  Neg.  Inst.,  g  181S.  It  receives  the  depositor's 
funds  upon  the  implied  condition  of  disbursing  them  according  to  his  order,  and 
upon  an  accounting,  is  liable  for  all  such  sums  deposited,  as  it  has  paid  away 
without  receiving  valid  direction  therefor.  The  bank  is  from  necessity  responsible 
for  any  omission  to  discover  the  original  terms  and  conditions  of  a  check,  ones 
properly  drawn  upon  it.  because  at  the  time  of  payment  it  is  ths  only  par^ 
interested  in  protecting  its  integrity,  who  has  the  opportunity  of  inspection,  and 
it  therefore  owes  its  duty  to  its  depositors  of  guarding  the  fund  intrusted  to  it 
from  spoliation.  This  liabill^  arises,  although  an  alteration  of  a  material  part 
of  his  order  has  been  effected,  even  though  it  be  done  so  skillfully  as  to  defy 
detection  by  examination.  Dan.  on  Neg.  Inst.,  J  1660.  This  follows  from  the 
fact  that  after  it  is  put  in  circulation,  it  passes  beyond  the  reach  of  its  maker, 
who  has  no  opportunity  until  after  it  has  fulSlled  iU  office  of  inspecting  it,  and 
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protecting  himKU  from  th«  Iom  oeckstoned  b;  &  frandulent  klt«ntioiL  Thi* 
opportonity  Uie  buiker  hu,  knd  he  is  reiponsible  for  an;  w&nt  of  vigilanee  in 
detecting  the  ^teratitm  of  an  order  after  it  has  once  been  correctly  drawn,  vith 
it*  blank  plaeea  properly  filled  op,  and  is  put  in  circnlation  by  the  maker. 

"The  liability  of  the  banker  for  a  few  occasioned  by  neglect  to  ezerciae  luch 
vigilance  is  confined  to  the  banlcer  alone.  So  far  aa  other  parties  through  whose 
buidfl  an  altered  check  paasee  are  concerned,  the;  have  the  same  opportunity  for 
detecting  frandulent  alterations  in  the  body  of  the  cheek  that  the  banker  haa, 
mad  ••  to  them,  after  payment,  he  is  responsible  only  for  the  gennineness  (rf  the 
maker's  signature."  Rnger,  ch.  J.,  in  Crawford  r.  West  Side  Bank,  100  N.  T. 
S3,  S3  Am.  Rep.  1S2,  2  N.  E.  8B1 ;  Bank  of  Comm«ree  v.  Union  Bank,  3  N.  Y.  230. 

26.  "  The  rale  that  when  deposits  are  reoeived  by  a  bank,  nnleas  they  axe  spe- 
cial deposits,  they  belong  to  it  as  part  of  its  general  funds,  and  the  relation  of 
debtor  and  eredit4>T  arises,  applies  where  the  deposit  is  of  trust  money  unless  the 
•ct  of  depositing  it  is  a  misappropriation  of  the  fund."  0'C<»nor  f.  The  Me- 
chanics' Bank,  124  N.  Y.  324,  2ff  N.  E.  B16. 

26.  "  Payments  made  by  a  bank  upon  forged  indorwments  are  at  ita  peril, 
onlees  it  aan  claim  protection  upon  some  principle  of  estoppel  or  because  of  some 
negligence  chargeable  to  the  depositor."  Shipman  v.  Bank  of  State  of  New  York, 
128  N.  Y.  318,  12  I*  R.  A.  791,  22  Am.  St.  Rep.  821,  27  N.  E.  371.  As  to  bank's 
duty  to  know  signature  of  drawer,  see  editorial  note  to  Oermania  Bank  v.  Boutel, 
27  L.  R.  A.  03fi,  containing  an  ezhanatlve  presentation  of  the  authorities  on  that 
question;  aa  to  who  must  bear  loss  on  check  Issned  or  indorsed  to  impostor  and 
paid  1^  bank,  see  note  to  Land  Title  A  Trust  Co.  t>.  Northwestern  Nat.  Bank,  SO 
L  R.  A.  TS. 

27.  An  aeconnt  stated  by  the  bank,  by  tiu  balancing  and  return  to  the  depositor 
of  his  pass  book  with  the  rouehers,  can  be  opened  upon  proof  of  fraud  or  mis- 
take. The  silence  of  the  depositor  upon  the  receipt  of  his  book  thus  balanced, 
unles  be  is  chargeable  with  laches,  simply  puts  upon  him  the  burden  of  showing 
the  fraud  or  mistake."  Bhipman  f.  Bank  of  State  of  New  York,  126  N.  Y.  318, 
12  L.  R.  A.  701,  22  Am.  St.  Rep.  S21,  27  N.  E.  371.  As  to  creation  of  contract  by 
entries  in  bank  books,  see  szhanstive  editorial  note  to  Taleott  v.  First  Nat.  Bank, 
24  Ia  R.  A.  737;  aa  to  entries  oonstituting  an  aoeottnt  stated,  see  similar  note  to 
Vanbibber  v.  Plunkett,  27  L.  R.  A.  820. 

2B.  "  When  a  bank  returns  a  check  payable  to  the  order  of  a  payee  named,  to  a 
depositor,  as  evidence  of  a  payment  made  by  his  direction,  he  has  the  right  to 
asenme  that  the  bank  has  ascertained  that  the  indorsement  upon  it  is  genuine: 
he  is  not  presumed  to  know  the  signature  of  the  payee."  Shipman  v.  Bank  of 
State  of  New  York,  126  N.  T.  318,  12  L.  R.  A.  701,  22  Am.  St.  Rep.  821,  27  N.  E. 
371. 

20.  "  Nqtotiable  paper,  the  payee  of  which  does  not  represent  a  real  person, 
cannot  be  treated  aa  payable  to  bearer,  unless  the  paper  was  put  into  circulation 
by  the  maker  with  knowledge  that  the  name  of  the  payee  does  not  represent  a  real 
person."    lb. 

30.  "  A  bank  by  the  certification  of  a  check  repreeenta  that  it  has  on  deposit 
the  amount,  and  agrees  that  it  will  retain  that  amount  and  apply  it  in  payment, 
provided  that  the  check  shall  be  indorsed  by  the  payee.  When,  therefore,  the 
cheek  is  transferred  without  indorsement,  the  bank  is  not  estopped  by  the  eer- 
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tiflcation  trom  questioning  the  validity  of  the  check."    The  GoBhen  Natl.  Bank 
V.  Bingham,  118  N.  Y.  349,  7  L.  R.  A.  006,  16  Am.  St.  Rep.  765,  23  N.  E.  ISO. 

31.  "  An  ordinary  uncertified  check  is  neither  a  legal  nor  equitahle  usignment 
of  the  maker's  funds,  and  confers  no  rights  Upon  the  payee  which  he  can  enforce 
against  the  bank."  O'Connor  v.  The  Mechanics'  Bank,  124  N.  Y.  324,  26  N.  E. 
816. 

32.  "  A  refusal  to  pay  to  the  payee  or  indorsee  thereof  upon  presentation  the 
amount  of  a  check,  which  presentation  is  equivalent  to  a  demand  for  payment, 
give*  to  the  drawer  a  right  of  action,  in  case  he  has  funds  in  the  bank  to  Uleet 
the  check  and  the  refusal  to  pay  was  without  bis  authority."  Viets  t>.  Union 
Nat].  Bank,  101  N.  Y.  S63,  54  Am.  Rep.  743,  5  N.  B.  467. 

33.  "  A  failure  to  honor  a  depositor's  cheek  is  a  breach  of  contract  for  which 
a  bank  is  liable.  The  depositor  is  not  confined  to  a  suit  for  the  amount  of  his 
deposit."  Citizen's  Natl.  Bank  v.  Importers'  and  Traders'  Natl.  Bank,  119  N.  T. 
195,  23  N.  E.  540.  As  to  liability  of  bank  for  refusal  to  pay  check  for  whioh  it 
has  funds,  tee  editorial  note  to  Bchaffner  v.  Brman,  15  L.  R.  A.  134;  as  to  dis- 
charge of  drawer  of  check  by  payee  accepting  something  in  lieu  of  money,  see  note 
to  Anderson  v.  Oill,  2&  L.  R.  A.  200. 

34.  "  A  hank  receiving  commercial  paper  for  collection  is  in  this  State,  in  the 
absence  of  a  special  agreement,  liable  for  a  loss  occasioned  by  the  default  of  its 
correspondents  or  other  agents  selected  by  it  to  make  the  collection."  St. 
Nicholas  Bank  of  N.  Y.  v.  The  State  Natl.  Bank,  128  N.  Y.  26,  13  L.  E.  A.  241, 
27  N.  K  840.  See  elaborate  editorial  note  to  National  Butchers  k  Drovers  Bank 
ff.  Hubbell,  7  L.  R.  A.  862,  on  bank  collections. 

35.  "  A  bank  which  has  received  for  collection  a  raised  draft,  and  upon  receipt 
of  its  amount  from  the  drawee,  remitted  the  same  in  good  faith  to  its  corre- 
spondent, the  title  to  the  draft  never  having  been  in  it,  is  not  liable,  on  dis- 
covery of  the  mistake,  to  return  the  excess  over  the  amount  for  which  the  draft 
originally  was  drawn  to  the  bank  making  payment."  Natl.  Park  Bank  v.  Sea- 
board Bank,  114  N.  Y.  26,  11  Am.  St.  Rep.  612,  20  N.  E.  632. 

36.  "  Bankers  having  a  lien  upon  a  deposit  to  secure  them  upon  outstanding 
acceptances  not  yet  due,  have  the  right  upon  the  drawer's  failure  to  retain  the 
face  amount  of  the  drafto  and  not  merely  their  then  value."  Coatee  v.  Donnell, 
84  K.  Y.  168. 

37.  "  When  certain  bonds  are  pledged  to  a  broker  or  banlcer  to  secure  payment 
of  a  particular  note,  he  has  no  lien  upon  such  securities  for  the  payment  of  any 
other  claim."    Wyckoff  P.  Anthony,  9  Daly,  417. 

38.  The  collector  of  a  depositor  indorsed  without  authority  the  name  of  his 
employer,  The  collector  had  been  introduced  by  maker  of  ch«ck  on  a  previous 
occasion  as  authorized  to  receive  payment.  Held,  that  under  these  and  other 
specific  facts  the  bank  was  not  authorized  in  making  payment  on  such  indorse- 
ment.    Adler  r.  B'way  Bank  of  Brooklyn,  30  Mi»c.  3S2,  62  N.  Y.  Supp.  402. 

39.  A  depositor  in  a  bank  having  branches  issued  two  checks  to  same  payee  for 
more  than  amount  of  his  balance;  the  checks  were  certified  at  different  brancfaes 
without  knowledge  of  the  other,  the  same  day.  Held,  that  the  bank  was  liable 
to  payee  only  for  the  actual  amount  due  to  depositor  on  the  books,  «s  the  payee 
received  the  checks  for  a  post  due  debt,  and  no  right  of  third  parties  intervened. 
Rankin  r.  Colonial  Bank,  31  Misc.  227,  64  N.  Y.  Supp.  32. 

40.  A  bank  is  liable  for  loss  when  given  bonds  for  collection,  and  it  fails  to 
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collect  whole  unount  of  interMt.    Kelley  <o.  Pbtenix  N«t).  Bank,  17  App.  IMt. 
4M,  IS  N.  Y.  Supp.  533. 

41.  A  bank  preaident  owed  bank  an  amount  more  than  one  fifth  of  capital 
stock,  and  gave  a  mortgage  aa  Mcuiity;  although  loan  was  improper,  the  mort- 
gage held  valid.    Dunn  v.  O'Connor,  25  App.  Div.  73,  40  N.  Y.  Supp.  270. 

42.  A  bank  has  lien  on  depoaitor'a  note  depositad  for  oollectton,  to  <^Mt  all 
ciainu  due  and  payable  to  bank  bj  depoaitor  before  appointment  of  receiver  of 
hia  property  aa  inaolrent  Smith  v.  Bth  Ward  Back,  31  App.  Div.  S,  52  N.  Y. 
Supp.  2tM>.  As  to  application  by  bank  of  individual  partner'a  deposit  on  Arm 
debt,  lee  editorial  note  to  Adams  v.  First  Nat.  Bank,  23  L.  R.  A.  Ill ;  as  to  right 
of  set-off  b;  or  against  insolvent  bank,  see  editorial  note  to  Fera  V.  Wickbam,  17 
L.  R.  A.  466. 

43.  A  bank  is  gnil^  of  fraud  in  receiving  deposits  when  it  knows  of  It  insol- 
vency ;  and  sDcb  deposits  may  be  recovered,  if  not  passed  into  hands  of  bona  fide 
bolder.  Stapleton  r.  Odell,  21  Uisc.  M,  47  N.  Y.  Supp.  13.  As  to  creation  of 
trust  by  receiving  deposit  when  insolvent,  see  full  presentation  of  authorities  in 
editorial  note  to  Bruuer  v.  First  Nat.  Bank,  34  L.  R.  A.  S32;  aa  to  criminal  re- 
sponaibility  fcv  so  doing,  see  editorial  not«  to  Commonwealtb  -e.  Jurkin,  81  L. 
B.  A.  184. 

44.  A  bank  roust  use  ordinary  care  in  paying  stopped  cheek,  altbongh  Its  mlea 
exense  it  from  liability  for  such  payment.  Elder  v.  Franklin  Natl.  Bank,  2S 
Hise.  716,  SO  N.  Y.  Supp.  076.  As  to  right  to  stop  payment  of  check,  see  editorial 
note  to  Cantnbury  c.  Bank  of  Sparta,  30  L.  R.  A.  840,  which  presents  the  authori- 
ties on  that  question. 

40.  A  bank  is  liable  for  loss  of  cheek  given  for  oolleetion.  Walton  v.  Riverside 
Bank,  29  Misc.  304,  60  N.  Y.  Supp.  019. 

46.  Ordinary  care  only  by  depositor  in  examining  returned  vouchers  is  re- 
quired. Leaving  such  duty  to  trusted  clerk  sufficient  even  If  he  proves  dishonest, 
aark  V.  Natl.  Shoe  &  Leather  Bk.,  32  App.  Div.  316,  02  N.  Y.  Supp.  1064.  As  to 
duty  of  depositor  with  respect  to  forged  ebeefcs  charged  to  him  by  bank,  see 
editorial  note  to  First  Nat.  Bank  c.  Allen,  27  L.  R.  A.  426,  collating  the  autliori- 
tiea  on  that  qneation. 

47.  Cashier  acting  in  dual  capacity,  for  bank  and  for  customer;  peculiar  facta 
as  to  payment  of  cheek.    Wiggins  e.  Stevens,  33  App.  Div.  S3,  03  N.  Y.  Supp.  90. 

48.  A  lunatic's  funds  were  deposited  by  bis  committee  in  the  tatter's  bank  in 
the  letter's  name,  and  Bub»eqnently  the  bank  applied  the  funds  to  pay  a  personal 
loan  to  the  oommittee.  Held,  that  the  representative  of  the  lunatie  eould  not 
recover  the  money  from  the  bank.  Heyers  v.  N.  Y.  Co.  Natl.  Bank,  36  App. 
Dir.  482,  55  N.  Y.  Supp.  504.  As  to  liability  of  bank  or  other  depositary  for 
taking  deposit  of  agent,  fiduciary,  or  other  representative  to  pay  his  own  debt, 
see  full  presentation  of  anthoritiee  In  editorial  note  to  Rochester  &  Charlotte 
Tump.  Road  Co.  v.  Paviour,  02  L.  R.  A.  790. 

49.  Depositor  deposited  a  certain  amount  to  meet  a  certain  note  coming  due, 
the  bank  failed.  Held,  that  such  special  deposit  when  identified  was  preferred  aa 
against  general  creditors  of  bank.  Bergatrasser  t>.  Lodewick,  37  App.  Div,  620, 
00  N.  Y.  Supp.  630.  As  trust  in  proceeds  of  collection  made  by  insolvent  ^ank, 
see  editorial  note  to  Saylia  v.  Cox,  Rec'r,  32  L.  R.  A.  715. 

00.  Special  circumstances  excusing  bank  officer  for  omission  to  examine  col- 
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lateral  offered  for  loan.  Clinton  Natl.  Bk.  v.  Natl.  Park  Bank,  37  App.  Div.  601, 
66  N.  Y.  Supp.  244. 

CI.  A  bank  baa  a  lieu  on  a  cUBtomer's  deposit  for  an;  indebtedneas  actually 
due  by  customer;  and  this  auperior  to  rights  of  attaching  creditor.  People  v. 
St.  Nicholas  Bank,  44  App.  Div.  313,  60  N.  Y.  Supp.  719.  See  editorial  note  to 
Armstrong  v.  Chemical  Natl.  Bank,  6  L.  R.  A.  226,  as  to  ri^t  of  bank  to  lien  on 
depoaita. 

62.  Plaintiff  had  note  on  which  he  waa  indorser  diaconnted  at  bank,  and  be 
wu  credited  with  the  proceeds.  Subsequently  on  default  of  note,  and  vithout 
notice  of  protest,  the  bank  charged  amount  against  his  deposit,  and  refused  to 
pay  checks  drawn  on  it  Held,  that  bank  was  liable  on  contract  and  in  tort  to 
the  depositor  plaintiff;  also,  that  malice  was  inferable  from  repeated  refusal  to 
pay  checks.    Dairs  v.  Standard  Natl.  Bank,  60  App.  Div.  210,  63  N.  Y.  Snpp.  764. 

53.  A  bank  officer  is  liable  to  his  bank  for  loss  by  his  negligence  in  determining 
value  of  collateral  for  loan  to  one  customer  tor  one-Bfth  of  capital  and  surplus 
of  bank,  when  collateral  is  not  worth  more  than  10  per  cent,  more  than  loan. 
That  no  ratification  by  directors  concludes  the  bank.  I7th  Ward  Bank  v.  Smith, 
61  App.  Div.  269,  64  N.  Y.  Supp.  SS8.  As  to  care  required  of  bMik  directors  as 
regards  the  bank,  its  stockholders,  and  third  persons,  see  note  to  Swentzel  v. 
Penn.  Bank,  16  L.  R.  A.  306. 

64.  Negotiable  municipal  bonds  stolen  eighteen  years  ago  were  pledged  by  a 
customer  of  bank,  who  was  in  fact  an  ex.eonvlct,  but  not  suspected  to  be  such. 
Held,  that  pledgee  bank  acquired  good  title  under  the  special  circumstances. 
Manhattan  Sav'gs  Inst.  v.  N.  Y.  Natt.  Exchange  Bank,  63  App.  Div.  636,  66  N.  Y. 
Supp.  767. 

66.  WItere  the  president  of  corporation  depositor  had  his  personal  note  due 
at  the  bank,  and  paid  it  b;  a  president's  check  upon  the  corporation's  account  In 
that  bank:  Held,  that  corporation  could  recover  from  bank  the  amount  paid  and 
this  without  demand ;  it  being  a  misapplication  of  funds.  Jas.  Reynolds  EL  Co. 
V.  Merchants  Natl.  Bank,  66  App.  Div.  1,  67  N.  Y.  Supp.  397. 

66.  A  confidential  employee  of  depositor  firm  made  out  checks  in  course  of 
business  and  presented  them  for  signature  to  firm.  He  then  raised  the  amounts 
and  altered  payee's  name  to  "  cash  "  and  drew  out  the  money  from  the  bank  in 
person.  He  in  course  of  business  procured  the  checks  so  paid,  and  altered  them 
to  their  original  form,  and  corrected  the  stubs  to  conform  to  the  bank's  footings- 
The  bank's  teller  noticed  some  defacement  in  some  cheeks  and  required  this 
employee's  personal  indorsement.  This  clerk  had  abstracted  these  checks  from 
sealed  envelopes  addressed  for  mailing.  Held,  that  bank  could  charge  depositor 
only  authentic  amount  of  original  checks.  Critten  c.  Chemical  Natl.  Bank,  60 
App.  Div.  241,  TO  N.  Y.  Supp.  246,  modified  171  N.  Y.  219,  67  L.  R.  A.  629,  03 
N.  E.  969. 

67.  By-laws  of  a  bank  provided  that  cashier  as  well  as  president  should  sign 
its  drafts,  did  not  prohibit  them  from  obtaining  drafts  for  personal  use,  and 
allowed  cashier  to  overdraw  his  account,  and  directors  loaned  him  bank  assets. 
He  paid  for  horses  for  private  use  with  draft  of  his  bank  drawn  on  correspondent 
bank,  entered  it  at  less  than  face  amount  which  he  paid  into  bank.  Held,  payee 
not  liable  to  drawer  for  the  difference.  Campbell  o.  Upton,  66  App.  Div.  434,  73 
N.  Y.  Bupp.  1084,  afT'd  171  N.  Y.  644.  As  to  nature  of  draft  drawn  by  one  bank 
or  another,  see  editorial  note  to  Exchange  Bank  t>.  Sutton  Bank,  23  L.  R.  A.  173. 
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58.  The  relation  of  president  to  bit  bulk  it  that  of  agency,  and  he  is  liable  for 
hi*  failnre  to  nae  reaaonable  care  and  diIig«oc«  in  loaning  the  bank's  funda.  ITth 
Ward  Bank  v.  Webater,  67  App.  Div.  Z2S,  73  N.  Y.  Supp.  648. 

59.  Depocitor  corporation  bad  two  acconnta  each  with  different  form  of  eigna- 
torc,  one  form  itating  two  names,  the  other  but  one.  Held  that  form  stating  two 
names  did  not  mean  either  of  ench  namea,  but  both.  Shoe  laiting  Machine  Co. 
p.  Weetem  NatL  Baitk,  70  App.  Div.  B86,  75  N.  Y.  Supp.  627. 

60.  A  bank  holding  note  of  its  depoeitor  cannot,  before  maturity,  retain  de- 
poait  to  pay  note.  Pearaall  v.  Nassau  NatL  Bank  of  Brooklyn,  74  App.  Dir.  SB, 
77  N.  Y.  Supp.  11.  See  editorial  note  to  NaafaTille  Trust  Go.  v.  Fourth  Natl. 
Bank,  16  L.  E.  A.  710,  on  ri^t  to  set  off  unmatured  claim  ag^nat  deposit 
account  of  insolTent  debtor. 

61.  Cashier  of  bank  acta  within  scope  of  his  authority  in  surrendering  bond 
given  to  secure  an  account,  and  taking  in  lieu  thereof  a  second  bond  for  larger 
amount  but  invalid  because  of  conditional  delievery  with  condition  nnpertomed, 
with  Bi^newhat  similar  names  as  sureties.  Qerman-Amer.  Bank  of  Touawanda  r. 
Sehwiager,  7ft  App.  Div.  393,  76  N.  Y.  Supp.  36. 

62.  Deposits;  — right  to  follow  money  paid  on  forgery  under  peculiar  facts. 
Nassau  Bank  v.  Natl.  Bank  of  Newburgh,  ISS  N.  Y.  466,  S4  N.  E.  se. 

63.  A  bank  ia  liable  for  negligent  delay  in  presenting  check  deposited  with  it 
by  customer.    Martin  c.  Home  Bank,  160  N.  Y.  190,  64  N.  E.  717. 

64.  A  eertiSoate  of  deposit  payable  to  one  or  "  to  his  order  "  is  not  due  for 
purposes  of  suit  until  actual  demand  accompanied  by  presentation  of  certificate. 
Cottle  t>.  Marine  Bank  of  Buffalo,  166  N.  Y.  S3,  GO  N.  E.  736. 

66.  A  certificate  of  deposit  Is  a  negotiable  instrument;  when  made  by  a  bank- 
ing firm,  and  it  bears  additional  signature  of  individual  held  out  as  partner,  the 
individual  and  his  estate  is  liable  as  surety,  and  individnal  estate  is  liable  to 
holder  and  preferred  to  firm  creditors.  Matter  of  Baldwin,  170  N.  Y.  1S6,  68  L. 
B.  A.  122,  63  N.  E.  62,  modifying  57  App.  Div.  621.  As  to  nature  of  deposit 
ticket*  issued  bj  bank;  see  editorial  note  to  First  Natl.  Bank  v.  Oark,  17  L.  B.  A. 
080. 

66.  The  relation  between  depoeitor  and  the  hank.  Is  that  of  creditor  and  debtor, 
and  payment  can  be  made  hj  bank  only  on  actual  direction  of  depositor;  stating 
the  rule  on  certain  peculiar  facts  as  to  raised  checks.  Critten  v.  Chemical  Natl. 
Bank,  171  N.  Y.  210,  57  L.  R.  A.  620,  63  N.  B.  060,  modifying  60  App.  Div.  24], 
70  N.  Y.  Supp.  248. 

67.  A  bank  clearing  exchanges  throu^  New  York  Clearing  House  may  sue  a 
bank  which  baa  presented  to  it,  through  the  Clearing  House  (neither  bank  being 
a  member  of  Clearing  House)  worthless  paper,  and  which  it  has  refused  to  repay 
on  demand  the  same  day:  Clearing  House  rulea  construed.  The  check  was  oerti- 
fled  but  repudiated  before  payment  or  loss.  Mt.  Morris  Bank  v.  23rd  Ward  Bank, 
172  N.  Y.  244,  04  N.  E.  810.  For  an  exhaustive  presenUtion  of  the  autliorities 
relating  to  clearing-house  transactions,  see  editorial  note  to  Yardley  v.  Philler,  25 
K  R.  A.  824. 

68.  Where  a  draft  is  sent  to  a  bank  which  has  a  correspondent  bank  in  tiie 
distant  city  on  which  it  is  drawn,  it  implies  a  duty  to  collect,  in  the  absence  of 
proof  of  other  purpose:  also,  that  it  means  a  duty  to  collect  and  turn  over  pro- 
ceeds, or  return  draft  unimpaired;  the  forwarding  of  a  worthless  check  not  com- 
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pliance.     Natl.  Revere  Bank  t>.  Natl.  Bank  of  Republic,  172  N.  Y.  102,  64  N.  E. 
7»;  aff-g  8.  C.  54  App,  Div.  342,  efl  N.  Y.  Bupp.  662. 

69.  Although  a  bank's  ordinary  liabili^  on  certifying  a  check  is  as  to  Big- 
nnture,  amount,  and  availability  of  funds,  yet  when  it  has  information,  not  known 
to  holder,  that  it  is  a  forgery,  and  disiegarda  such  information  and  certiflea 
check,  its  liability  is  extended.  Thua  where  a  draft  not  Corresponding  t«  the  list 
before  the  teller,  ie  certified  and  eubeequently  paid  through  the  clearing  house, 
the  certifying  bank  cannot  recover  back  the  amount  of  the  forgery.  Continental 
Natl.  Bank  v.  Tradesmens'  Natl.  Bank,  173  N.  Y.  272,  65  N.  E.  1108,  affg  59 
App.  Div.  103,  69  N.  Y.  Supp.  82. 

70.  A  bank  is  the  debtor  of  the  depositor  and  payments  to  other  than  the 
depositor  or  on  his  order  are  not  justified.  Fricano  v.  Columbia  Natl,  Bank  of 
Buffalo,  118  App.  Div.  667. 

71.  Where  a  cheek  drawn  to  the  order  ol  the  executrix  is  endorsed  by  her 
attorney  under  authority  given  him  and  is  deposited  t^  the  attorney  in  his 
persona)  account,  tiie  bank  is  not  responsible  to  tbe  executrix  for  such  moneys 
after  the  attorney  has  used  them.    Milts  I).  Nassau  Bank,  62  Misc.  243. 

72.  Where  tbe  owner  of  a  check  indorses  it,  making  it  payable  to  bearer,  and 
gi^es  it  to  another,  tbe  bank  is  justiBed  in  paying  it  althou^  in  fact  it  was 
given  to  be  placed  to  credit  of  owner's  account.  Peerrot  c.  Mt.  Morris  Bank, 
120  App.  Div.  247. 

73.  Aa  to  note  on  liability  of  bank  for  refusal  to  pay  checks  when  bank  holds 
enfScient  funds,  see  16  L.  R.  A.  134. 

74.  As  to  effect  of  certiftcaUon  of  check  on  liability  of  drawer.  16  L.  R.  A. 
610. 

75.  Delay  in  suing  a  bank  that  pays  a  forged  check  until  death  of  the  forger 
will  not  abeolve  the  bank.  The  circunLstances  as  to  negligence  of  depositor  in 
discovering  the  forgery  examined.  When  tender  of  forged  check  for  reimburse- 
ment waived.  When  checks  are  returned  by  the  bank  as  vouchers,  the  depositor 
may  assume  that  the  indorsements  are  genuine.  Kearny  v.  Metropolitan  Tru<t 
Co.,  110  App.  Div.  236. 

76.  As  to  duty  of  depositor  with  respect  to  forged  checks,  see  27  L.  R.  A.  420. 

77.  A  bank  being  merely  a  debtor  t«  a  depositor,  it  cannot  justify  a  payment 
unless  made  on  tbe  direction  of  the  depositor.  Seaboard  Natl.  Bank  f.  Bank  of 
America,  193  N.  Y.  26,  aff'g  118  App.  Div.  907. 

78.  A  bank  is  presumed  to  know  the  signature  of  the  depositor  and  cannot 
charge  a  forged  check  to  his  account.  Timbel  r.  GarSeld  Natl.  Bank,  121  App. 
Div.  870. 

79.  As  to  duty  of  drawee  to  know  of  depositor's  signature,  gee  27  L,  R.  A.  0.19. 

80.  Negligence  by  depositor  in  making  out  check  so  that  alterations  are  easily 
made  will  absolve  the  bank  for  its  payment.  Timbel  p.  Garfield  Natl.  Bank.  121 
App.  Div.  870. 

81.  Certain  facts  and  circumstances  coDceming  the  banking  methods  of  a 
depositor  such  as  may  relieve  a  bank  from  liabili^  in  paying  a  series  of  forged 
checks  discussed  and  examined.  Morgan  v.  U.  8.  Mtge.  t  Trust  Co.,  126  App. 
Div.  22. 

82.  Duty  ol  a  depositor  with  respect  to  forged  checks,  notes  on.  27  L.  R.  A. 
426,  37  L.  R.  A.  B39. 
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83.  Ai  to  certMD  errors  in  namM  by  depoaitor  in  nuUiing  deposit,  see  SehwArtt 
e.  Bute  Bknk,  03  MiM.  26fi. 

S4.  Aa  to  a  specific  uid  pecuiiar  oonditional  deposit,  te«  Republic  Life  Ins. 
Co.  V.  BndMU  Trust  Ca,  )30  App.  Div.  618. 

86.  As  to  tuNonstitutionalitr  of  a  statutor?  method  for  aompulBOij  payment 
of  loet  or  destroyed  oertiflc«t«a  of  depoait.    Jfatter  of  Bllard,  6S  Uiac.  974. 

6<t.  For  further  diacuaaioB  of  tliis  eubjeet,  see  Eaton  and  Oilbert  on  Commercial 
Paper. 

§  87.  Lftvfiil  money  reterre.  —  Every  bank  or  individual  banker 
shall  at  all  times  have  on  hand  in  lawful  money  of  the  United  States, 
gold  certificates,  silver  certificates,  or  notes  or  bills  issued  by  any 
lawfully  organized  national  banking  association  an  amount  equal  to 
at  least  twenty-five  per  centum  of  the  aggregate  amount  of  its  de- 
posits, exclusive  of  deposits  which  are  secured  by  outstanding  un- 
matured bonds  issued  by  the  state  of  New  York,  if  its  principal  place 
of  business  is  located  in  any  borough  in  any  city  of  the  state  which 
borough  according  to  the  last  preceding  state  or  United  States  census 
had  B  population  of  one  million  eight  hundred  thousand  or  over ;  and 
an  amount  equal  to  at  least  twenty  per  centum,  if  its  principal  place 
of  baainess  is  located  in  any  borough,  which  borough  according  to 
the  last  preceding  state  or  United  States  census  had  a  population  of 
one  million  or  over,  and  less  than  one  million  eight  hundred  thou- 
sand ;  and  an  amount  equal  to  at  least  fifteen  per  centum  of  the  aggre- 
gate amount  of  its  deposits,  exclusive  of  deposits  which  are  secured 
by  outstanding  unmatured  bonds  issued  by  the  state  of  New  York, 
if  its  principal  place  of  business  is  located  elsewhere  in  the  state. 
The  amount  thus  to  be  kept  on  band  shall  be  called  its  lawful  money 
reserve.  Two-fifths  of  such  lawful  money  reserve  of  any  bank  or 
individual  banker  located  in  any  borough  in  any  city  in  the  state 
which  borough  according  to  the  last  preceding  state  or  United  States 
census  had  a  population  of  eighteen  hundred  thousand  or  over,  one- 
half  of  such  lawful  money  reserve  of  any  bank  or  individual  banker 
located  in  any  borough  in  any  city  of  the  state  which  borough  accord- 
ing to  the  last  preceding  state  or  United  States  census  had  a  popula- 
tion of  less  than  eighteen  hundred  thousand  and  which  bank  or  in- 
dividual banker  does  not  maintain  a  branch  office  in  any  borough 
having  a  population  according  to  the  last  preceding  state  or  United 
States  census  of  eighteen  hundred  thousand  or  over,  and  three-fifths 
of  the  lawful  mcoiey  reserve  of  any  bank  or  individual  banker  located 
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elBewbere  in  the  state  ma;  consist  of  moneys  on  deposit  subject  to 
call  with  any  bank  or  trust  company  in  this  state  having  a  capital  of 
at  least  two  hundred  thousand  doUare,  or  a  capital  of  at  least  one 
hundred  and  S.itj  diousand  dollars  and  a  surplus  of  at  least  one  hun- 
dred and  fifty  thousand  dollars,  and  approved  by  the  superintendent 
of  banks  as  a  depositary  of  Jawful  money  reserve.  If  the  lawful 
money  reserve  of  any  bank  or  individual  banker  shall  be  less  tiian  the 
amount  required  by  this  section,  such  bank  ac  banker  shall  not  in- 
crease its  liabilities  by  making  any  new  loans  or  discount  otherwise 
than  by  discounting  bills  of  exchange  payable  on  sight,  or  making  any 
dividends  from  profits  until  the  full  amount  of  its  lawful  money 
reserve  has  been  restored.  The  superintendent  of  banks  may  notify 
any  bank  or  individual  banker  whose  lawful  money  reserve  shall  be 
below  the  amount  herein  required  to  make  good  euch  reserve ;  and 
if  it  shall  fail  for  thirty  days  thereafter  to  make  good  such  reserve, 
such  bank  or  individual  banker  shall  be  deemed  insolvent  and  may  be 
proceeded  against  as  an  insolvent  moneyed  corporation. 

(As  Bjnended  by  ch.  223,  Laws  of  1909;  former  eectioD  47;  L.  1908,  ch.  161.) 

§  68.  Payment  of  capital  atoek.  —  All  of  the  capital  stock  of  every 
bank  shall  be  paid  in  before  it  shall  commence  business. 

(Former  lecUon  49;  R.  S.,  1618;  L.  1862,  ch.  409,  |  18,  ameoded  L.  1896,  oh. 
929;  L.  1908,  eh.  161.) 

See  wction  41,  Stock  Oorporfttion  Law;  N.  B.  A.,  {  6140,  Me  po$t. 

§  69.  Animal  meeting  and  election  of  direoton.  —  Every  bank  shall 
hold  an  annual  meeting  for  the  election  of  directors  on  the  second 
Tuesday  in  January  or  within  ten  days  thereafter.  Notice  of  such 
meeting  shall  be  given  as  required  by  the  stock  corporation  law.  No 
person  shall  be  eligible  to  election  as  director  of  a  bank  having  a 
capital  of  fif^  thousand  dollars  or  over  unless  he  is  a  stockholder  of 
the  corporation  owning  in  bis  own  right  an  amount  equal  to  at  least 
one  thousand  dollaiB  in  value,  nor  of  a  bank  having  a  capital  of  lees 
than  fifty  thousand  dollars  unless  be  is  a  stockholder  in  bis  own  ri^t 
in  an  amount  equal  to  at  least  five  hundred  dollars ;  and  eveiy  person 
elected  to  be  a  director  who,  after  sucb  eleoti(Hi  shall  bypotbecaie, 
pledge  or  cease  to  be  the  owner  in  his  own  right  of  the  amount  of 
stock  aforesaid,  diall  cease  to  be  a  director  of  the  corporati<m,  and 
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hia  c^oe  shall  be  vacant  Hie  directors  shall  hold  office  for  one  year 
and  until  their  suoceseors  are  elected  and  have  qualified.  Each 
director  most  be  a  citizen  of  the  United  States,  and  at  least  three- 
fourths  of  the  direoton  muat  be  reeideuta  of  this  state  at  the  time 
of  their  election  and  during  their  continuance  in  office.  All  vacancies 
in  he  office  of  director  shall  be  filled  hj  election  bj  the  stockholders ; 
but  vacancies  not  exceeding  (me-third  of  the  whole  number  of  the 
board  may  be  filled  by  the  directors  then  in  office,  and  the  directors  so 
elected  tobj  hold  their  offices  until  filled  by  the  stockholders  at  a 
special  or  annual  meeting.  A  bank,  at  any  annual  meeting  for  the 
election  of  directors,  provided  notice  thereof  be  given  in  the  notice  oi 
the  annual  meeting,  may,  by  a  majori^  of  all  of  the  votes  of  the  stod- 
holdera  of  such  bank,  &x  or  diange  by  resolution  the  number  of 
directors,  to  not  less  than  five  nor  more  than  a  certain  number  to  be 
named  in  said  resolution,  which  number,  when  so  fixed,  shall  be  the 
lawful  number  of  direotora  of  such  bank  until  again  dianged.  Cer- 
tified copies  of  all  resolutions  fixing  or  changing  the  number  of 
directors  under  this  section  shall  be  immediately  filed  in  the  banking 
department.  One  of  the  directors,  to  be  <dioeen  by  the  board,  shall 
be  the  president  of  the  board ;  and  if  the  number  of  directors  neces- 
sary to  constitute  a  quorum  is  not  prescribed  in  the  certificate  of 
inoorporati(m  or  in  the  by-laws  and  no  provision  is  made  therein  for 
determining  the  same,  the  directors  may  fix  such  number,  which 
shall  not  be  less  than  five,  with  the  same  effect  aa  if  such  number 
was  prescribed  in  the  certificate  of  inoorp<»ation.  Whenever  the 
artides  of  association  of  any  bank  organized  prior  to  the  first  day 
of  January,  ei^teen  hundred  and  ninety-two,  or  the  certificate  of 
incorporation  of  any  bank  organized  after  that  date,  shall  prescribe 
a  different  qualification  for  directors  than  such  as  are  prescribed  in 
this  section,  the  qualification  of  sudi  directors  may  be  changed  so 
as  to  comply  with  the  provisions  of  this  section  in  the  manner  pre- 
scribed for  a  change  of  the  number  of  directors  under  section  twenty- 
tix  of  the  stock  corporaticm  law. 

(Former  Motion  60;  MiModed  bj  L.  1900,  eh.  80;  L.  1000,  ch.  240;  L,  1008, 
ch.  146.) 

See  Generml  CorporAUos  Iaw,  ||  23-32;  Stock  Corporation  L«w,  f|  Sfi,  27,  28; 
Penal  Law,  If  2M,  207,  664,  066,  068. 

1.  AH  powen  conferrad  npon  a  corporation,  nnl«M  otlwrwiM  ezpraMly  pre- 
11 
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Mribed,  niuet  be  exerrised  hy  ite  direetoTB,  who  are  conBtituted  by  law  aa  tbe 
agency  for  tliat  jnirpose  and  tha  coiuaiit  of  or  ratification  by  its  stocliholderi  ia 
not  necessary  unleeB  expresHly  required  by  statute  or  the  by-laws.  Beveridge  v. 
N.  Y.  B,  R.  R.,  112  N.  y.  1,  2  L.  R.  A.  648,  19  N.  E.  489. 

2.  When. the  directors  of  a  bank  virtually  abdicate  their  powers  in  favor  of  the 
president  by  allowing  him  to  gain  excluaive  control  of  ite  affairs  so  that  he  acta 
aa  its  sole  representative,  and,  while  so  acting,  commits  fraudulent  acts  in  re- 
spect to  third  persons  whereby  his  bank  is  benefited,  they  (directors)  are 
chargeable  with  notice  of  tbe  fraud,  and  the  bank  is  liable  to  the  extent  that  it 
is  benefited.    City  Natl.  Bank  v.  NaU.  Park  Bank,  32  Hun,  106. 

3.  A  director  of  state  bank,  knowing  its  insolvency  and  who  participates  in 
directing  subsequent  receipt  of  deposits  which  are  checked  out  and  paid  to  favored 
depositors  is  liable  to  the  depositor  who  made  the  deposits  so  paid  out;  the  trans- 
action characterieed  a*  fraud.  Cossidy  v.  Uhlmonn,  ITO  N.  Y.  MS,  63  N.  E.  SS4, 
aS*g  64  App.  Div.  200. 

§  70.  Oath  of  directon.  —  Each  director,  when  appointed  or 
elected,  ahall  take  an  oath  that  he  will,  so  far  as  the  duty  devolves 
on  him,  diligently  and  honestly  administer  the  affairs  of  such  cor- 
poration, and  will  not  knowingly  violate,  or  willingly  permit  to  be 
violated,  any  of  the  provisions  of  law  applicable  to  such  corporation, 
and  that  he  ia  the  owner  in  good  faith  and  in  his  own  ri^t,  of  the 
number  of  shares  of  stock  required  by  this  chapter,  subscribed  by  him 
or  standing  in  his  name  on  the  books  of  the  corporation,  and  that  the 
same  is  not  hypothecated,  or  in  any  way  pledged  as  security  for  any 
loan  or  debt  and,  in  case  of  re-election  or  reappointment,  that  sudi 
stock  was  not  hypothecated,  or  in  any  way  pledged  as  securi^  for 
any  loan  or  debt  during  his  previous  term.  Such  oath  shall  be  sub- 
scribed by  the  director  making  it,  and  certified  by  the  officer  before 
whom  it  is  taken,  and  shall  be  immediately  transmitted  to  the  super- 
intendent of  banks,  and  filed  and  preserved  in  his  office. 

(Former  section  61;  L.  IMS,  ch.  119.) 

1.  In  suits  by  a  stockholder  against  directors  for  loss  caused  by  their  negli- 
gence, the  plaintiff  must  be  one  who  was  a  stockholder  at  the  time  of  the  accru- 
ing of  liability  and  at  the  time  of  bringing  suit.  Where  the  plaintifT  was  not 
thuB  qualified  and  a  stockholder  who  ie  qualified  has  intervened,  the  action  will 
lie.     Hanna  «t  at.  v.  Lyon  el  al.,  179  N.  Y.  107. 

2.  Directors  who  permit  deposits  with  knowledge  of  the  bank's  insolvency 
are  guilty  of  fraud.    Nathan  v.  Uhlmann,  101  App.  Div.  388. 

§  71.  Individnal  liability  of  >tockholderB.  —  Except  as  prescribed 
in  the  stock  corporation  law,  the  stockholders  of  every  such  corpora- 
tion shall  be  individually  responsible,  equally  and  ratably,  and  not 
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one  for  another,  for  all  contracts,  debts  and  engagements  of  Buch 
corporation,  to  the  extent  of  the  amoimt  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  such  Bhares. 
In  case  any  such  corporation  shall  have  been  or  shall  be  dissolved 
b;  final  order  or  judgment  of  a  court  having  juriBdiction,  and  a 
permanent  receiver  or  receivers  of  the  said  corporation  shall  have 
been  or  shall  be  appointed,  all  actions  or  proceedings  to  enforce  the 
liability  of  stockholders  under  this  section  shall  be  taken  and  prose- 
cuted only  in  the  name  and  in  behalf  of  such  receiver  or  receivers, 
anlesB  such  receiver  or  receivers  shall  refuse  to  take  such  action  or 
proceeding  upon  proper  request  in  that  behalf  made  by  any  creditor, 
and  in  that  event  such  action  or  proceeding  may  he  taken  by  any 
creditor  of  the  corporation. 

(Former  tecUon  52;  R.  S.,  1642,  IMS;  L.  ]B9T,  ch.  441.) 

See  Stock  Corpor>tiou  Law,  {|  B6-09;  General  Corporation  Law,  ||  100-115, 
lfll-161. 

1.  In  1844,  Auiatant  Vioe-Chancellor  Sanford,  in  BoiigeraTd  v.  New  York  Bank- 
ing Company  (an  amociation  lender  the  general  banking  law),  2  Sandf.  Ch.  83, 
held  that  banking  as«ociation«  under  the  general  banking  law  of  1838,  were 
within  the  provisioOB  of  the  Revised  Statutes,  entitled  "  Of  proceedings  against 
corporations  in  equity,"  This  case  was  afterward  affirmed  upon  appeal  by  the 
chancellor.  4  Ch.  Bent  SO.  See,  also,  Bagory  v.  Dubois,  3  Sandf.  Ch.  4QQ:  Gillet 
r.  Moody,  3  N.  T.  4T&,  and  Talmage  v.  Fell.  T  N.  Y.  328;  Cleveland's  Banking 
Law,  09. 

2.  This  act  was  pawed  to  give  effect  to  article  8,  section  7,  constitution  of 
1846,  which  is  as  follows;  "The  stockholders  in  every  corporation  and  Joint- 
stock  association  for  banking  purposes,  issuing  bank*notes  or  any  kind  of  paper 
credita,  to  circulate  as  money,  after  the  first  day  of  January,  one  thousand  eight 
hundred  and  fifty,  Hhall  be  individually  responsible  to  the  amount  of  their  re- 
spective share  or  shares  of  Rtock  in  any  such  corporation  or  asHOciation,  for  all 
its  debts  and  liabilities  of  every  kind  contracted  after  the  said  first  day  of 
January,  one  thousand  eight  hundred  and  fifty."  It  was  held  to  apply  to  all 
hanks,  as  well  those  organized  before,  as  after  1840,  provided  right  to  amend 
charter  was  reserved.  Reciprocity  Bank,  22  N.  Y.  14,  16;  S.  C.  20  Barb.  369; 
8.  C.  17  How.  Pr.  323;  Empire  City  Bank,  fl  Abb.  192. 

3.  A  statute  which  imposes  upon  the  stockholders  of  a  corporation  a  personal 
liability  for  the  corporate  debts  must  be  construed  strictly.  It  is  in  derogation 
of  the  common  law,  and  cannot  be  extended  beyond  ita  literal  terms.  Chase  l>. 
Lord,  77  N.  T.  1. 

4.  Each  stockholder  is  subject  to  a  ratable  share  of  the  debts  in  proportion  to 
the  whole  capital  stock  and  whole  indebtedness  of  the  bank,  and  without  reference 
to  the  solvency  of  any  other  stockholder.  When  one  assessment  has  been  made 
and  confirmed,  no  second  assessment  can  be  made  to  supply  a  deficiency  because 
tome  stockholders  are  insolvent.  Bollister  Bank  of  B.,  27  N.  Y.  393,  84  Am.  Dec. 
292,  approved  Hollister  v.  Hollister  Bank,  2  Abb.  Ct.  App.  387. 
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5.  Thou^  not  free  from  obscurity,  its  (this  act]  design  in  one  respect  U  per- 
feetljr  clear.  No  payment  was  to  be  compelled  from  atockholdera  until  all  assets 
rsadilf  convertible  into  cash  have  been  converted  and  diatributed  to  creditors. 
In  re  HoUisUr  Bonk,  23  N.  Y.  611. 

6.  In  an  action  against  stockholders  of  a  corporation  brought  bj  a  creditor  to 
charge  them  individually  with  a  debt,  the  recovery  of  a  judgment  for  the  debt  is 
aulBcient  evidence  of  its  indebedness  to  charge  them,  unless  obtained  by  fraud 
and  collusion.  Althou^  the  statute  prohibits  judgment  against  the  stockholders, 
until  judgment  has  been  recovered  against  the  corporation  and  remains  unpaid, 
tiiey  may  be  sued  together  with  tbe  corporation,  and  a  judgment  against  the 
corporation  authorizes  a  judgment  against  them  also.  Conklin  v.  Furman,  S7 
Barb.  484. 

7.  This  act  was  designed  to  provide  a  cheap  and  expeditious  way  of  winding 
op  the  affairs  of  insolvent  banking  corporations.  One  feature  of  the  bill  is  that 
it  prevents  numerous  and  vexatious  suits  against  the  stockholders  in  case  of  the 
solvency.  The  leading  features  of  tbe  bill  are  1st.  To  declare  tbe  liability  which 
equitably  exists  under  the  constitution.  2d.  The  speedy  remedy  of  both  creditors 
and  stockholders  of  insolvent  institutions.  Senate  Document,  1S4Q,  No.  42.  It 
■npersedee  proceedings  against  corporations  in  equi^  of  Revised  Statutes,  inas- 
much aa  th^  Apply  to  banks,  etc.  Ferry  v.  Bank  of  Central  New  York,  15  How. 
Pr.  440. 

8.  Almost  immediately  after  the  suspension  of  specie  payments  by  the  New 
York  banks,  in  October,  166T,  a  meeting  of  the  justices  of  the  supreme  court  of 
the  first  and  second  districts  was  held,  for  tbe  purpose  of  detennining  the  proper 
course  to  be  pursued  in  respect  to  proceedings  that  might  be  instituted  against 
banks. 

The  following  minute  of  their  proceedings  is  of  interest  in  connection  with  tile 
above  proceedings.  At  a  meeting  of  the  justices  of  the  supreme  court  held  for 
the  purpose  of  determining  a  uniform  course  of  action  among  themselves:  Pres- 
ent, Justicea  Strong,  Emott,  Birdseye,  Mitchell,  Eooeevelt,  Daviee,  Clark  and  Pea- 
body,  the  following  opinions  were  unanimously  concurred  in ;  In  all  casta  where 
the  act  of  1849  is  applicable,  it  Is  deemed  to  supersede  the  provisions  of  the 
Revised  Statute*.  2  R.  S.,  4S4,  If  3B  and  47.  Accordingly  no  creditor  of  a  bank 
who  may  have  relief  nnder  that  act,  can  have  it  under  the  Revised  Statutes.  That 
act  gives  the  creditor  a  right  to  ^ply  to  a  justice  of  the  supreme  court,  only 
after  the  expiration  of  ten  days  from  the  refusal  of  the  bank  to  pay  its  debts  and 
liabilitice.  Even  then  a  temporary  injunction  and  Immediate  Injunction  can  only 
be  granted,  if  in  the  opinion  of  the  judge  it  be  expedent  in  order  to  prevent  fraud 
or  injustice.  After  both  parties  shall  be  heard  before  the  judge,  he  is  to  deter- 
mine whether  the  bank  is  clearly  solvent  or  not.  A  bank  is  clearly  solvent  when 
it  is  clearly  able  to  pay  all  its  debts,  altbou^  it  may  have  suspended  specie  pay- 
ment for  a  time.  In  the  case  of  tbe  N.  American  T.  and  B.  Co.,  this  principle 
was  held  liy  the  supreme  court  and  court  of  appeals.  Curtis  v.  Leavitt,  17  Batb. 
809,  327. 

When  a  bank  is  clearly  solvent  and  Its  ofBoers  are  acting  in  good  faith,  no 
receiver  should  be  appointed.  Where  the  act  of  1849  does  not  ^ply,  if  tiie  part 
of  the  Revised  Statute  does  apply,  it  ii  discretionary  on  the  part  of  the  supreme 
court  to  grant  an  injunction  or  not.  That  discretion  is  controlled  by  l^al  rules, 
and  the  injunction  should  never  be  granted  if  the  bank  is  dearly  sarfTent.    An  s* 
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psrie  order  for  ui  injunetion  ihonld  not  b«  grfttit«d  «ven  after  a  luapenalon  of 
■pede  paymenta,  nnleae  it  Batiafactorily  appears  to  tbs  judge  that  it  1«  neccsaary 
to  prevent  fraud  and  injiiatice.  The  mare  fact  of  the  •lupenBion  of  speeia  pay- 
mentji  (when  it  ie  general),  ii  not  of  jtaelf  sufficient  proof  of  fraud  or  inj^istioe 
to  anthoriee  inch  injunction.  As  a  general  rule,  it  ie  not  expedient  to  grant  any 
injunction  against  a  b«uk,  without  prerioua  notice.  It  was  also  resolved  that 
Justice  MncBELL  be  raqueated  to  fomish  a  copy  of  these  opiniona  h>  aach  of  the 
jnatices  of  the  supreme  court  of  the  other  districts,  with  a  requeat  that  they 
respectively  communicate  to  him  their  riewa  on  the  same  points.  Livingston  v. 
Blc  of  N.  Y.,  S  Abb.  Pr.  343  (note). 

ft.  A  judgment  recorered  against  a  corporation,  after  it  haa  been  dissolved,  is 
IKit  even  prima  fanit  evidenoe  of  a  debt  due  from  the  corporation  at  the  time  of 
its  dissolution,  for  tiie  purpose  of  charging  those  who  were  then  itockholders  in 
the  company  with  the  amount  of  the  judgment  in  a  lubnequent  suit  against  them. 
Admissions  by  assignees  are  not  evidence  to  prove  that  a  debt  was  due  at  the  time 
of  the  assignment,  in  a  iuit  to  charge  the  stockholderi  individually  with  the  debt. 
To  recover  from  atoclcholders  on  a  note  given  after  actual  insolvency,  it  must  be 
proved  that  it  was  given  for  a  debt  actually  due.    Bonaffa  v.  Fowler,  T  Paige,  STS. 

10.  Uonay  collected  on  an  aaseasment  of  itockholders  should  not  be  repaid 
until  all  the  debts  are  paid.  The  intention  of  the  conatitution  and  acts  was,  to 
make  the  itockholders  liable  to  the  full  amount  of  their  stock,  for  the  payment 
of  the  corporate  debta.    Pruyn  v.  Van  Allen,  39  Barb.  3(i4. 

11.  Action  under  tbis  law  is  not  barred  because  of  a  previous  judgment  in  an 
action  under  Revised  Statutes  (2  R.  S.,  463,  |S  30-40),  by  a  stockholder  of  bank 
to  compel  the  application  of  its  asBete  to  the  payment  of  ita  debts.  Diven.  Reo'r 
Tatea  C.  B-k  v.  Duncan  et  at,  41  Barb.  620. 

12.  The  provisions  of  the  Revised  SUtutes  (2  R.  S..  464-466),  entitled  "Of 
proceedings  against  corporations  in  equity,"  are  not  repealed  by  this  act,  at  least 
aa  far  as  actions  by  attomq'-general  for  people  are  concerned.  Livingston  v. 
B'k  of  N.  y.,  6  Abb.  Pr.  343. 

13.  To  proceedings  by  people,  act  is  not  applicable  —  therefore  Revised  Statutes 
are  in  ao  much  still  in  force.  People  v.  Central  B'k,  63  Barb.  420;  3S  How.  Pr. 
434. 

The  right  of  action  against  a  bank  to  recover  moneys  on  deposit  doe«  not  accrue 
until  a  demand  and  refusal  of  payment  has  been  made;  and  the  presentation  and 
demand  of  payment  of  the  depositor's  check  by  a  wrongful  holder,  the  payee's 
indorsement  thereon  being  forged,  is  not  such  a  demand  as  perfects  the  deponitor's 
cause  of  action.    Bank  of  British  N.  A.  V.  Merchants'  Bank,  16  Jones  &  Spencer,  4. 

14.  In  determining  who  the  stockholders  are,  the  court  will  not  look  into  the 
legal  title,  except  perhapa  where  there  has  been  a  fraudulent  transfer  to  avoid 
liability.  Adderly  v.  Storm  e(  ol.,  0  Hill,  624;  Ea  parte  Van  Riper,  20  Wend. 
614. 

15.  In  an  action  brought  to  enforce  the  individual  liabtlitj'  of  a  stockholder  of 
an  insolvent  bank,  he  cannot  set  off  against  auch  liability  its  indebtedness  to  bim. 
Garrison  v.  Hove,  IT  N.  Y.  464;  In  re  Empire  City  Bank,  18  id.  227. 

16.  The  liability  of  a  stockholder  is  in  the  nature  of  a  contract,  and  as  auch 
was  a  personal  liability  for  which  the  eatete  of  the  stockholder  was  holdeu  after 
his  death.    Bailey  v.  Hollister,  26  N.  Y.  116. 

17.  The  Utility  of  each  stockholder  la  precisely  for  bis  ratable  proportion  of 
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the  sum  total  of  that  indebtedneis  of  the  bank  which  Is  to  be  borne  by  the  share- 
holders, whether  this  be  its  entire  indebtedness  of  every  description,  or  only  ita 
indebtedness  upon  its  circulating  bills  and  notes.  Aft«r  he  has  once  paid  this  pro- 
portional amount  to'  any  person  or  persona  having  a  legal  right  (o  demand  it 
from  him,  he  ia  fully  acquitted  and  discharged. 

His  liability  ia  for  his  share  of  the  total  indebtedness,  not  for  his  proportion 
of  each  item  of  that  indebtedneaa.  Neither  are  the  solvent  shareholders,  or  those 
who  can  become  at  for  collection,  liable  to  assessment  beyond  the  proportional 
amount  above  described,  by  reason  of  the  insolvency  or  inaccessibility  of  others  of 
the  shareholders.  Those  who  are  solvent  and  accessible,  have  not  the  burden  of 
paying  off  the  whole  sum  whii^h  is  due  from  all  together,  but  only  their  own 
proportionate  shares;  it  is  the  same  if  the  bank  owns  shares  of  its  own  capital 
stock.  In  assessing  the  other  shareholders,  the  calculation  will  be  made  upon  a 
basis  including  theee  shares  precisely  as  if  they  were  held  by  an  outside  party. 
Making  an  equation  according  to  the  time-honored  rule  of  three,  the  liability  of 
each  individual  may  be  thus  ascertained:  as  ths  whole  capital  stock  is  to  the  en- 
tire indebtedness  which  all  the  shareholders  are  liable  to  discharge,  bo  is  the  total 
par  value  of  all  the  shares  to  any  one  shareholders'  proportion  of  the  amount  to 
be  redeemed.  The  last  figure  gives  the  sum  which  the  individual  is  liable  to  pay. 
Morse,  Treatise  on  Banks,  (2d  ed.)  G03;  L'nlted  States  v.  Knox,  102  U.  S.  422,  26 
h.  ed.  216,  and  cases  there  cited. 

IS.  The  organization  of  a  banking  corporation  and  the  subscription  of  the  de- 
fendant to  the  capital  stock  thereof  creates  a  legal  liability  on  his  part  to  pay 
the  corporation  the  amount  of  his  subscription;  and  that  legal  liability  may  be 
enforced  to  an  estent  necessary  to  liquidate  its  debts.  Dayton  e.  Borst,  31  N.  Y. 
43ft. 

10.  The  original  articles  of  aasociation  relieved  stocltbolders  from  all  liability. 
The  bank  Issued  circulating  notes  after  ISfiO  as  before.  Held,  that  atodcholders 
are  personally  liable  under  the  constitution  and  this  act.  In  re  Oliver  Lee  A  Co.'s 
Bank,  21  N.  Y.  B. 

20.  Persons  to  whom  stock  has  been  transferred  on  books  as  security  for  debt 
are  liable  aa  stockholders  (not  the  borrower  and  pledgor),  unless  the  debt  has 
been  paid  and  re-assignment  made  before  default.  It  would  seem  that  the  pro- 
vision charging  the  equitable  owner  is  limited  to  caae»  where  the  registered  holder 
is  merely  the  nominal  owner  like  a  trustee,  and  has  no  beneficial  interest,  tn  re 
Empire  Bank,  IS  N.  Y.  226. 

81.  A  delivery  of  a  stock  certificate  as  collateral  security  for  a  debt  with  the 
usual  power  of  attorney  indorsed  thereon,  signed  by  the  owner  in  blank',  transfers 
all  the  owner's  title  subject  only  to  claims  of  the  corporation,  though  prohibited 
by  by-law,  unless  made  on  the  books  of  the  company.  But  the  company  having 
no  notice  of  the  transfer  are  protected  in  payment  of  dividends  to  original  owner, 
and  allowing  him  to  vote  until  transferred  on  iU  books.  Smith  t).  Am.  Coal.  Co., 
7  Lans.  31T. 

22.  A  person  who,  after  having  subscribed  for  stock  of  a  bank,  transfers  his 
subscription  with  consent  of  bank  in  good  faith  to  another,  is  relieved  of  responsi- 
bility on  account  of  his  subscription,  and  is  not  liable  under  this  act.  Cowles  t. 
Cromwell,  26  Barb.  415. 

23.  The  means  for  acquiring  jurisdiction  under  this  act  over  the  persons  of 
stodcholders  are  unknown  to  the  common  law,  and  quite  different  from  thoae  re- 
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quired  in  Ktiou  under  the  Code.  Penoiul  serrioe  it  not  required  iu  ui;  cmc, 
and  mere  tMlTertiMment  to  euiSdent  »•  to  all  BtoclcholderH  not  reeidente  of  tlia 
eoun^  where  prindp*!  ofBce  of  iNuiki  is  aitiuUed.  Such  &  method  m»7  be  jiuti- 
fi«d  ka  to  a  ttockholder,  since  he  would  be  likely  to  know  that  hla  bank  bftd 
pftMed  into  a  rMeiTer*!  hands.  Therefore  juriediotion  can  thus  be  aoquired  only 
orer  itoclcholden,  and  not  over  any  one  who  does  not  come  within  the  definition 
giren  in  the  aecond  Mcticai  of  kct.  Diven  v.  hee,  34  How.  Pr.  108,  199;  S.  C.  38 
N.  Y.  308. 

24.  Defendant  was  the  owner  of  certain  eharea  of  the  capital  stock  of  the  bank- 
era  and  broken'  aasociation,  a  corporation  organized  under  the  act  of  )8B7  (ch. 
474),  and  bj  it  made  subject  to  the  proviaiona  of  the  Revised  St*tutea  in  rria- 
tion  to  general  prowers,  privileges  and  liabilitiea  of  eorporationa.  I  R.  S.  S0O, 
i  1  et  teq.  He  sold  aaid  atodi  to  B.  &  Co.,  a  firm  of  which  the  preaident  of  aald 
corporation  and  one  of  the  trustees  were  membera,  and  transferred  his  certificate 
bjr  executing  an  aasignment  in  blank,  no  name  being  Inserted  as  transferee.  The 
atock  was  not  transferred  on  the  books  of  the  corporation;  an  Indorsement  was 
made  upon  the  dividend  book,  that  the  dividenda  were  to  be  paid  to  B.  ft  Co.  For 
(our  yeara  thereafter  the  dividenda  were  pi^d  to  B.  ft  Co.,  aa  appears  by  the  booka 
of  the  aasociation  on  the  account  of  B.  with  the  company,  and  on  the  dividend 
book,  where  it  was  marked  as  credited  to  them.  The  transaction  relating  to  the 
stock  was  with  B.  alone.  There  was  no  declaration  in  the  charter  or  t^-lawe  tiiat 
a  transfer  could  onlj  be  made  perfect  by  entry  on  the  books.  Said  corporation 
having  becmne  insolvent,  plaintifT,  aa  the  receiver,  brought  thia  action  to  recover 
an  amount  unpaid  on  aaid  stock.  Held,  that  the  action  could  not  be  maintained, 
that  B.  ft  Co.  toc^  a  complete  and  perfect  title,  and  that  the  corporation  could 
n»t  contest  ite  title,  and  that  the  receiver  occupied  no  other  position  and  bad  no 
better  right  than  the  corporation.  Cutting  v.  Damerall,  SB  N.  Y.  411;  reversing 
S3  Bun,  339. 

80,  It  is  a  defense,  and  a  stockholder  may  show,  in  hia  exoneration,  that  his 
name  was  placed  on  the  books  of  the  corporation  without  his  consent;  but  where 
he  actually  buys  stock,  whether  from  the  corporation  or  an  individual.  It  is 
tto  defense  that  he  was  induced  to  do  so  through  fraudulent  representations,  e.  g., 
the  representations  of  the  president  that  it  was  "  full-paid  capital  stock  upon 
which  Uirre  was  no  liability  of  the  stockholders,"  and  it  makes  no  difference  that 
he  did  not  know  that  the  representationa  were  false  until  after  the  insolvency  of 
the  corporation.    Briggs  v.  Cromwell,  0  Daly,  436. 

26.  Where  a  bank  has  no  legal  existence  because  irregularly  organized,  the 
stockholders  are  not  liable  as  partners  where  they  have  not  taken  part  in  or  been 
eognicant  of  the  management  of  ita  business,  and  have  not  consented  to  any  of 
the  acts  of  others,  except  to  receive  certificates  and  dividenda,  and  tiiere  are  no 
articles  of  aasociation  and  no  agreement  is  shown  to  exist  by  which  the  busineea 
was  carried  on.  The  receipt  of  dividends,  merely,  is  not  sufficient.  Merchants' 
Natl.  Bank  V.  Pendleton,  29  SUto  R.  891,  9  N.  Y.  Supp.  40. 

£7.  The  rule  that  a  corporation  acting  in  good  faith  and  without  notice  of  the 
righta  of  others  may  treat  registered  shareholders  as  the  actual  owners  of  the 
share*  standing  In  their  names,  applies  only  to  such  tranaactiona  aa  are  within 
the  expresa  or  implied  powers  conferred  upon  the  company  or  its  shareholders 
mllectively;  and  an  assignee  of  sharea  having  possession  of  a  certificate,  although 
holding  under  an  unr«^ttered  transfer,  is  not  bound  by  a  contract  between  the 
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tagiBtorsd  Bbareholder  and  the  corporation,  which  is  not  within  such  powen. 
Campbell  V.  Am.  Zylonite  Co.,  122  N.  Y.  4S5,  II  L.  R.  A.  596,  26  N.  £.  853. 

28.  A  pemon  may  be  a  holder  of  stock  without  being  in  the  full  sense  of  tlia 
t«rm  a  Btockbolder;  no  one  can  be  made  a  stockholder  without  hie  consent,  ex- 
press or  iropUed.    Gleim  v.  Oarth,  133  N.  T.  18,  30  N.  E.  640,  31  N.  E.  344. 

29.  In  Hirschfeld  v.  Eurshe«dt,  81  Hun,  666,  30  N.  Y.  Supp.  1023,  it  is  held 
Uutt  section  SS  of  the  Btock  Corporation  Iaw,  chap.  688  of  the  Laws  of  1B6Z, 
must  be  construed  in  connection  with  aection  62  of  the  Banking  Law.  Caae 
affirmed  in  Hirschfeld  v.  Bopp,  146  N.  Y.  84,  3B  N.  E.  817.  On  this  subject  aee 
Hirsebfeld  v.  Fitsgerald,  1ST  N.  Y.  166,  46  L.  R.  A.  83B,  61  N.  E.  BBT,  which,  in 
part,  rereraea  Hirsehfeld  v.  Bopp,  27  App.  IHv.  180,  60  N.  Y.  Snpp.  676. 

This  case  alM  discussea  the  rights  of  a  creditor  of  an  insolvent  bank  against 
the  stockholders  thereof,  and  how  the  creditors  may  proceed  to  establish  their 
olsims  against  such  stockholders. 

30.  The  provisions  of  section  71  of  Banking  Law  apply  to  every  banking  c(»- 
poratiou  continuing  in  business  after  its  enactment;  and  stockholders  are  liable 
for  the  bank's  debts  proportionable  to  the  par  value  of  their  shares  in  addition 
to  the  amount  invested  therein,  whether  they  become  stockholders  before  or  after 
the  enactment;  except  where  stock  is  held  as  collateral,  or  in  a  representative 
oapacity,  or  the  debt  is  not  payable  within  two  years,  or  excepted  by  Stock  Cor- 
poration Law.  Hagmayer  v.  Alten,  36  Misc.  69,  72  N.  Y.  Supp.  623.  Distinguish- 
ing Close  V.  Noye,  147  N.  Y.  697,  41  N.  E.  670. 

31.  Stodcholder  of  insolvent  Btate  bank  is  not  relieved  from  his  liabili^,  to 
the  extent  of  the  par  value  of  his  stock,  to  a  depositor  for  interest  on  unpaid  bal- 
ances from  time  of  closing  bank  to  payment  of  last  dividend,  because  of  a  pay- 
ment to  depositor  by  various  dividends  of  full  amount  of  principal  and  contractual 
interest. 

Creditor  of  insolvent  bank  need  not  demand  payment  from  bank  iMfore  suing 
stockholder.    Parker  v.  Adams,  38  Uisc  326,  77  N.  Y.  Supp.  861. 

32.  Section  71  controls  a  banking  association  organized  under  L.  1638,  ch.  260; 
it  is  a  mooted  corporation;  such  liability  appUea  now  to  bonks  not  of  issue. 
Hirschfeld  v.  Bopp,  27  App.  Div.  180,  SO  N.  Y.  Supp.  676.  Reversed  on  other 
grounds,  157  N.  Y.  166,  46  L.  R.  A.  839,  61  N.  E.  997. 

33.  An  action  against  stockholders  under  this  section  eaimot  be  maintained 
against  less  than  all  of  them,  if  all  can  be  made  parties.  When  one  stockholder 
has  been  released  prevents  the  prosecution  of  the  others  in  the  suit.  Hirschfeld 
V.  Bopp,  39  App.  Div.  613,  67  N.  Y.  Supp.  600.    See  S.  C.  146  N.  Y.  84. 

34.  Stockholder's  liability  is  limited  to  par  value  of  his  stock,  hut  when  his 
liability  is  ascertained,  interest  runs  as  on  an  ordinary  judgment.  Mahoney  r. 
Bernhard,  46  App.  Div.  400,  63  N.  Y.  Supp.  642. 

36.  Section  71  is  constitutional  in  so  far  as  it  increases  or  extends  liabilities  of 
stockholders  of  bank  heretofore  existing;  and  does  not  violate  U.  S.  Const,  pro- 
hibiting legislation  Impairing  obligation  of  contracts.  Deposits  payable  on  de- 
mand are  "  debts  payable  within  two  years."  Barnes  p.  Arnold,  62  N.  E.  1003, 
160  N.  Y.  611.  See  also  S.  C.  46  App.  Div.  314,  61  N.  Y.  Supp.  86;  see  also  S.  G. 
23  Hisc.  197,  61  N.  Y.  Supp.  1109. 

36.  A  plaintiff  creditor  suing  for  himself  and  others  under  this  section  Is  not 
a  trustee  for  other  creditors,  and  may  stop  when  his  claim  is  settled.  Hirschfeld 
e.  ntigerald,  167  N.  Y.  166,  46  L.  R.  A.  889,  61  N.  E.  097. 
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37.  Aa  to  the  right  to  aaforea  Ukbilit;  ot  stoekholders  outside  of  «t*te  of  in- 
eorporatimi,  am  fall  pTMciit*tioii  of  Mithoritiea  io  note  to  Ciuhing  v.  Perot,  34 
L.  R.  A.  737. 

38.  The  "  good  f»ith "  of  itockholder  transferriiig  bis  stock  while  the  bank  is 
■tdrent  diacuMed  and  examined.    Penons  v.  Oardner,  113  App.  Div.  Sfl7. 

SV.  At  to  action  againat  atookholdere  of  foreign  bank,  see  Howarth  v.  Angle, 
IK  N.  Y.  170. 

§  78.  Limitatioii  vt  iUbility  of  itookholden.  —  No  person  who  has 
in  good  faiUi,  and  without  anj  intent  to  evade  his  liability  as  s  atock- 
holder,  transferred  hie  stock  on  the  books  of  the  corporation  when 
solvent  to  an;  resident  of  this  at&te  of  full  age  prerioos  to  any  default 
in  the  payment  of  any  debt  or  liability  of  the  corporation,  shall  be 
subject  to  any  personal  liability  on  account  of  the  nonpayment  of 
such  debt  or  liability  of  the  corporation,  but  tiie  transferee  of  any 
stock  so  tranaferred  previous  to  euch  default  shall  be  liable  for  any 
such  debt  or  liability  of  the  corporation  to  the  extent  of  snoh  stock 
in  the  same  manner  as  if  he  had  been  the  owner  at  the  time  the  cor- 
poration contracted  such  debt  or  liabili^. 

(Former  section  53;  R.  8.,  1543.) 

Sea  Stock  Corporation  Law,  |f  66-69. 

1.  A  tranafer  to  the  bank  itaelf  will  not  relieve  former  stockholder.  It  must, 
to  have  that  effect,  be  to  some  one  who  takes  a  peraonal  lisbilitj,  diatiuet  from 
the  bank.    In  re  Reciprocitj  Bank,  £Z  N.  Y.  18. 

Z.  A  transfer  b;  a  subscriber  of  his  subscription,  and  tbe  acceptance  of  the 
assignee  by  the  bank,  relieves  the  subscriber  from  all  liability  on  account  of  his 
anbaeription.  Though  articles  of  aaaoeiation  declared  that  no  transfer  should  be 
made  on  which  any  call  for  an  instalment  for  aubBCriptioii  was  unpaid,  tbia  was 
merely  for  protection  of  bank,  and  did  not  pravent  the  bank  from  consenting  to 
the  substitution  of  one  stockholder  tor  another.  A  "  transfer  "  is  the  act  of  the 
holder  of  the  stock  alone,  a  "  substitution "  is  the  joint  act  of  the  transferee, 
tranaferrer,  and  the  bank.    Cowles  v.  Cromwell,  26  Barb.  41G. 

3.  Where  a  aubscriber  tranafers  hia  atock  in  good  faith,  and  the  company  ac- 
eepta  a  aurrender  of  his  certifleate,  and  issues  a  new  one  to  the  transferee,  and 
credits  him  with  the  stock  upon  its  books,  the  transaction  amounts  to  a  conaent 
by  the  company  to  a  release  of  the  old  stockholder  from  liability  for  future  calls 
and  a  substitution  of  the  liability  ba  the  transferee.  Billings  v.  Robinson,  B4 
N.  Y.  416. 

4.  Where  the  transfer  sufBciently  appears  upon  the  transfer  book,  the  trans- 
feree is  liable,  although  no  formal  certificate  has  been  issued  to  him.  It  is  not 
essential  tiiat  all  the  prescribed  forma  should  be  complied  with.  lb,  citing  Isham 
v.  Buekinf^am,  4B  N.  Y.  220;  Wakefield  t>.  Fargo,  90  N.  T.  213. 

§  73.  Powers  of  president  and  vice-president  —  All  contracts  made 
by  any  sudi  corporation,  and  all  notes  and  bills  by  it  issued  and  put 
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in  eiroulation  as  money,  shall  be  signed  bj  the  president  or  vice- 
president  and  cashier  thereof. 

(Former  section  64;  R.  S.,  1627.) 

Se«  sectioDB  63,  66,  ante. 

2.  Where  a  bank  made  an  agreement,  allied  to  be  defective  as  not  signed  by 
cashier,  with  one  from  whom  it  bad  borrowed  money,  held,  lender  might  recover 
for  monej  had  and  received,  whether  agreement  was  defective  or  not.  B.  t>.  N.  Y. 
Bk.  Co.,  2  Sandf.  Ch.  23. 

3.  A  promise  or  agreement  of  a  corporation  within  the  scope  of  its  Intimate 
purposes,  through  its  officers,  is  valid,  though  not  bearing  its  corporate  seal. 
The  doctrine  that  no  corporat«  act  can  be  binding  without  being  in  writing  or 
under  the  corporate  seal  is  no  longer  maintained.  LeinLauf  t>.  Caiman,  110  N.  Y. 
SO,  17  N.  E.  369. 

4.  It  seems  that  a  contract,  or  bill,  or  note,  not  void  on  its  fact,  is  valid  as  to 
and  may  be  enforced  by  a  holder  in  good  faith,  although  not  signed  by  tiie  requi- 
site officers.    4  Hill,  442. 

0.  It  is  no  part  of  the  business  ot  a  bank  to  act  as  agent  through  its  president 
in  selecting  attorneys  and  compromising  claims  for  outside  parties,  and  the  bank 
cannot  be  held  liable  for  such  transactions  of  its  preeident  when  be  had  no  spe- 
cial authority,  and  the  bank  has  been  in  no  way  benefited  theret?.  Ryan  v.  Man- 
ufacturers and  Mechanics'  Bank,  9  Daly,  308. 

6.  Where  a  debt  of  considerable  magnitude  was  owing  «  bank,  and  no  other 
mode  of  avoiding  its  jeopardy  or  loss  appeared  than  by  purchasing  property  of 
the  debtor  in  foreclosuie,  Held,  that  it  was  one  of  the  flacat  affairs  of  the  bank, 
directly  within  the  authority  of  the  president,  to  make  such  purchase,  and  that 
it  was  not  improper  for  him  to  take  title  in  bis  own  name,  the  bank  being  unable 
to  hold  title,  and  that  where  he  subsequently  mortgaged  the  property  for  the 
benefit  of  the  hank,  which  mortgage  was  foreclosed,  and  a  deficiency  resulted,  that 
the  bank  was  liable  therefor,  and  to  indemnify  the  estate  of  the  president  against 
any  loss  in  respect  thereto.  Brown  f.  The  Mechanics  and  Traders'  Bank,  35  State 
E.  666,  12  N.  Y.  Supp.  861. 

7.  A  cashier  of  a  bank  has,  oa  incident  to  his  office,  implied  authority  to  borrow 
money  for  it,  in  the  absence  of  any  statutory  restraint,  to  secure  the  loon  by 
pledge  of  its  property  or  funds;  and,  as  against  third  persons,  the  aseumption  of 
such  authorl^  by  the  cashier  will  conclude  the  hank.  Coats  c.  Donnell,  94  N.  Y. 
168. 

8.  Where  a  cashier  of  a  bank  employs  a  firm  of  attorneys  to  collect  certain 
claims  without  tiie  formal  authority  of  the  board  of  directors,  said  firm  acting 
under  the  supervision  of  the  general  counsel  of  the  bank  regularly  employed  by 
the  bank.  Held,  that  such  employment  was  within  the  general  scope  of  the  au- 
thority of  the  cashier.    Root  et  al.  v.  Olcott,  42  Hun,  636. 

B.  A  cashier  is  the  business  officer  of  the  bank,  hut  only  in  the  sense  of  one 
who  transacts,  not  one  who  r^nlates  or  controls  its  affairs.  The  directors  ore 
the  mind,  and  the  cashier  the  bonds  of  the  corporation.  They  are  also  likened, 
the  directors  to  the  judge,  and  the  cashier  to  the  clerk  of  the  court.  The  bank 
is  not  responsible  for  a«t«  of  his  which  are  discretionary,  semi-official  and  solely 
within  the  prerogative  of  the  directors,  though  done  in  good  faith,  under  color 
of  authority,  and  affecting  an  innocent  dealer.    An  enumeration  of  the  general 
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powers  and  duties  of  a  cubier  nuj  be  atatsd  M  follow! :  "Collection  and  pkj- 
ment  of  debts  —  power  of  borrowing  money  m  ordinary  coune  of  daily  busiDBW 
of  the  bank  —  power  to  draw  check  upon  its  money  in  other  iattitutions  —  power 
to  indorse  negotiable  paper  —  power  to  conduct  correapondenoe  —  power  to  trane- 
(er  shares  of  stoc^."  Also  for  such  acts  as  are  especially  authorised  by  usage, 
or  by  acquiescence  or  direct  authority  of  the  board,  though  beyond  the  scope  of 
his  ordinary  duties.  He  cannot  compromise  a  debt.  Chemical  Nat.  Bank  v.  Koh- 
ner,  8  Daly.  533-63*;  8.  C.  68  How.  Pr.  267;  Ryan  p.  M.  &  M.  Bank,  9  Daly,  308. 

10.  Although  the  cashier  and  president  may,  in  the  ordinary  course  of  busi- 
nesB,  without  the  action  of  the  board  of  directors,  dispose  of  Uie  n^jotiable  securi' 
ties  of  the  bank,  yet  they  have  not  the  power  to  pledge  its  assets  for  payment 
of  an  antecedent  debt.    State  of  Tennessee  c.  Davis,  50  How.  Fr.  447. 

11.  K.,  defendant's  inteatate,  being  indebted  to  plaintiff's  and  to  two  other 
banks,  proposed  a  compromise,  by  paying  or  securing  a  percentage,  which  one 
or  both  of  the  other  banks  agreed  to  accept  if  plaintiff  would.  K.  proposed  to 
plaintiff's  cashier  to  secure  the  specified  percentage  on  its  claim  by  a  note  with 
G.,  aa  indorser.  The  cashier  thereupon,  after  consultation  with  plaintitTa  presi- 
dent, and  at  the  request  of  K.'s  agent,  wrote  to  one  of  the  other  banks,  using 
paper  with  the  bank  heading  and  signed  as  cashier,  to  the  effect  that  plaintiff 
proposed  to  take  K.'s  not«,  indorsed  by  O.  for  the  percentage  to  discharge  K.  in 
full  on  payment  thereof.  Soon  after  writing  the  cashier  informed  the  president, 
and  they  concluded  not  to  compromise.  When,  therefore,  the  indorsed  note  was 
tendered,  the  cashier  refused  to  accept  it,  and  repudiated  the  agreement,  before 
this  was  made  known  to  K.,  he  had  settled  with  the  other  banks  on  the  term* 
proposed,  and  bod  been  discharged.  It  did  not  appear  that  be  owed  any  other 
debts.  K.  afterward  tendered  a  certified  check  for  the  amount  of  the  compro- 
mise. The  president  and  cashier  were  the  active  managers  of  plaintiff's  bank. 
The  compromise  was  not  repudiated  on  the  ground  of  want  of  authority  of  the 
cashier,  and  no  proof  was  given  that  he  acted  without  authority.  Compromises 
were  of  common  occurrence  in  said  bank.  In  an  action  upon  the  original  indebt- 
edness, held,  that  the  auttiority  of  the  cashier  to  act  was,  under  the  circumstances, 
to  be  presumed;  that  the  agreement  made  was  a  valid  composition  agreement, 
and  after  performance  by  the  other  creditors,  it  was  too  late  to  recede.  It  seems 
that  liad  there  been  proof  that  the  cashier  had  exceeded  his  authority,  the  quen- 
tion  would  have  been  different.     Chemical  Nat.  Bank  v.  Kohner,  86  N.  Y.  189. 

12.  Where  the  duty  is  imposed  upon  the  cashier  of  a  bank  of  carrying  on  its 
business,  he  cannot  be  held  responsible  for  a  neglect  of  duty  in  not  consulting 
other  officers  of  the  bank  or  committees,  whom  by  the  by-laws  he  is  required  to 
consult  in  making  discounts,  where  said  committees  hold  no  meetings,  and  the 
officers  systematically  absent  themselve  from  the  performance  of  their  duties. 
Second  Natl.  Bank  of  Oswego  v.  Burt,  93  N.  Y.  233. 

13.  As  to  powers  of  president  and  vice-president  of  corporations  in  general, 
see  full  presentation  of  authorities  in  note  to  Wait  v.  Nashua  Armory  Asso.,  14 
L.  R.  A.  360. 

14.  Where  a  bank  president  has  a  note,  made  by  himself  and  others,  and  pay- 
able to  himself  aa  trustee,  discounted  I7  his  bank,  he  has  no  authority  to  bind 
the  bank  to  an  a^pwment  for  its  payment  out  of  the  results  of  the  investment 
of  such  discount  proceeds,  nor  to  a  renewal  note  by  one  maker  only.  EV>wler  r. 
Walch,  119  App.  Div.  642. 
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15.  A  twnk  Cftahi«r  hftving  full  general  authority  to  reeeWe  additional  security 
(or  loans  due  to  the  bajtk  may  reseive  securitj  tor  Uie  bank  although  he  has  a 
personal  interest  as  indorser,  on  the  note  in  queatioD.  Where  he  so  receives 
collaterii  and  sells  it  to  cover  hie  defalcation  the  bank  is  liable  for  conversion. 
First  Nat  Bank  of  Sing  8ing  v.  Sing  Sing  Gas  Mfg.  Co.,  120  App.  Div.  542. 

16.  Cashier  of  a  baidc  is  presumed  to  b«  the  principal  executive  officer  and  as 
such  is  generallj  intrusted  with  the  bank's  securities.  Davenport  v.  Prentice, 
126  App.  DiT.  4S1. 

IT.  That  a  bank  president  allows  the  cashier  to  have  phTsioal  control  over 
securities  is  not  necessarily  proof  of  president's  ne^igsnce.  His  duty  is  to  be 
ntsasured  1^  the  circumstances  of  each  case.  Davenport  c.  Prentice,  126  App. 
Div.  461. 

IS.  As  to  illegal  agreements  made  by  president  in  which  he  had  a  personal 
interest,  and  the  non-liability  of  bank  therefore,  see  Bank  of  Le  Roy  v.  Purdy, 
100  App.  Div.  64;  People  v.  Mercantile  Co-op.  Bonk,  104  App.  Div.  219. 

§  74.  Bate  of  iatereit.  —  Every  bank  and  private  and  individual 
banker  doing  business  in  tliis  state  may  take,  receive,  reserve  and 
charge  on  every  loan  and  discount  made,  or  upon  anj  note,  bill  of 
exchange  or  otlier  evidence  of  debt,  interest  at  the  rate  of  six  per 
centum  per  annum;  and  euch  interest  may  be  taken  in  advance, 
reckoning  the  days  for  which  the  note,  bill  or  evidence  of  debt  has 
to  run. 

The  knowingly  taking,  receiving,  reserving  or  charging  a  greater 
rate  of  interest  shall  be  held  and  adjudged  a  forfeiture  of  the  entire 
interest  which  the  note,  bill  of  exchange  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.  If  a 
greater  rate  of  interest  has  been  paid,  the  person  paying  the  same 
or  his  legal  representatives  may  recover  twice  the  amount  of  the 
interest  thus  paid  from  the  bank  or  private  or  individual  banker 
taking  or  receiving  the  same,  if  euch  action  is  brought  within  two 
years  from  the  time  the  excess  of  interest  is  taken.  The  purchase, 
discount  or  sale  of  a  bona  fide  bill  of  exchange,  note  or  other  evidence 
of  debt  payable  at  another  place  than  the  place  of  such  purchase, 
discount  or  sale  at  not  more  than  the  current  rate  of  exchange  for 
sight  draft,  or  a  reasonable  charge  for  the  collection  of  the  same,  in 
addition  to  the  interest,  shall  not  be  considered  as  taking  or  receiving 
a  greater  rate  of  interest  than  six  per  centum  per  annum. 

The  ti^e  intent  and  meaning  of  this  section  is  to  place  and  con- 
tinue banks  and  private  and  individual  bankers  on  an  equality  in 
die  particulars  herein  referred  to  with  the  national  banks  organized 
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under  the  act  of  omgrees  entitled  "  An  &ct  to  provide  a  national 
cDrreucy  secured  by  pledgee  of  United  States  bonds,  and  to  pro^de 
for  the  circulation  and  redemption,  thereof,"  approved  June  third, 
eighteen  hundred  and  sixty-four. 

(n>nner  Mctkm  SO,  L.  1900,  ch.  310;  R.  5.  1528,  1629.) 

8m  PumI  Law,  |  2400. 

1.  The  effect  of  ebftpter  667,  Lam  of  1S60,  ma  to  repeal  the  penaltlea  intpOMd 
b7  «bapt«T  lea,  Lawi  of  1S70.  NMh  f.  Whlt*'s  Bank  ol  Buffalo,  106  N.  Y.  24S, 
11  N.  E.  946,  reTereing  37  Hnn,  67. 

2.  It  waa  agreed  that  P.,  unincorpOTated  and  doing  a  bankiiig  biuineaB,  ahould 
lend  money  on  promiaeoiy  notM;  and  that  S.  afaould  pay,  beaidea  legal  intereat 
thereon,  one-fourtli  of  one  per  cent,  exohaage  on  the  face  of  the  notes,  and  aaid 
notea  were  diaeounted  at  Bodieater  and  payable  in  New  York  Ci^.  There  waa 
no  rate  of  exchange  between  thoae  citiee,  and  it  waa  intended  that  sneh  extra 
interest  ahould  be  paynient  for  collecting  the  notea.  Held,  ibat  each  agreemeait 
waa  relieved  from  the  taint  of  mmutj  by  aection  68.  Held,  alao,  that  plaintifla  P. 
were  "  private  banlcera,"  aa  uaed  in  leetion.  Perkina  «t  al.  e.  Smith  »t  al.,  41 
Bun,  47. 

3.  Tbe  penalty  recoverable  from  a  National  bank,  under  act  of  congreaa  <U. 
S.  R.  S.  I  S19S,  U.  S.  Cconp.  Stat  1901,  p.  3493],  for  uaury,  ia  twice  the  amount 
of  intereat  paid  in  ezceaa  of  legal  rate,  and  not  twice  amouDt  of  entire  intereat. 
Forfeiture  of  entire  Intereat  attachea  only  when  action  is  brou^t  to  enforce  uaurl* 
ana  oentraet  (46  N.  Y.  449  and  40  N.  T.  644  diatingniahed) .  A  debt  contracted 
or  obligation  given  for  a  uaurious  loan  made  by  a  State  or  National  bank  ia  not 
void,  bat  the  forfeiture  is  limited  to  interest.  Tbe  National  Bank  of  Whitehall 
V.  I^mb,  50  N.  Y.  96;  Parmera'  Bank  of  F.  t>.  Hale,  60  N.  Y.  63,  overruled.  See 
note  to  next  aection.  Hintermister  v.  Vint  National  Bank,  64  N.  Y.  £12 ;  S.  O. 
3  Hun,  346;  6  T.  *  0.  484. 

4.  To  aame  effect,  Uerchanta'  Bank  v.  Freeman  (citing  64  N.  Y.  212),  16  Hun, 
340;  Marine  Bank  v.  Flake,  B  Hun,  S66;  AtlanQc  Bk.  «.  Saveiy,  18  Hun,  42;  82 
N.  T.  303. 

6.  Banking  oorporattona  are  taken  out  of  the  general  uauiy  tawa  of  the  State, 
and,  aa  far  aa  usury  goes,  are  only  amenable  to  thia  act.  Farmers'  Bank  v.  Hale, 
69  N.  Y.  63. 

6.  The  Including  (charging)  of  a  percentage,  as  the  difference  in  the  rate  of 
ezehangft  between  tbe  plaoe  of  payee'*  reaidence  and  plaee  of  payment,  ia  not,  per 
«e,  evidence  of  uaury,  where  the  note  ia  made  ao  payable  for  the  aocommodatiou 
ot  the  maker.    Merritt  v.  Benton,  10  Wend.  117. 

7.  Since  the  intention  of  tiiia  act  (section  74)  waa  to  plaoe  State  and  National 
banks  on  an  equality  in  reapect  to  interest  on  loans,  it  ahould  receive  the  aame 
iaterpretation  aa  Uie  Act  of  Cougreaa,  and  aa  tliis  haa  been  interpreted  by  U.  8. 
supreme  court  ( 1  Otto,  29,  23  L.  ed.  196 ) ,  the  same  interpretation  will  be  given 
to  the  State  law.  See  note  preceding  section.  This  act  waa  a  tranacript  from 
the  Act  of  Congreaa;  it  was  given  an  interpretation  Hy  the  court  of  appeals, 
but  tbe  U.  S.  supreme  court,  having  given  the  act  the  interpretation  above  set 
forth,  Uio  eonrt  of  appeala  overrules  its  former  decisions  in  conformity  there- 
with.   Hintermister  v.  First  National  Buk,  64  N.  Y.  212. 
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8.  This  statute  operates  retroactively,  and  takes  avaj  the  previous  penalty 
for  asury.    Bank  of  Monroe  v.  Finlay,  0  Hun,  694. 

9.  The  usury  law  of  thie  State  ie,  in  effect,  repealed  aa  to  State  banks  organ- 
iEed  under  the  Law  of  1638.     Farmers'  Bank  of  F.  v.  Hale,  16  Abb.  Pr.   (N.  8.) 

10.  Where  a  State  bank  has  in  good  faith  discounted  negotiable  paper  without 
notice  of  usury,  the  defense  of  usury  is  not  aTailable.  But  aa  to  notes  pur- 
chased by  the  bank  with  knowledge  of  the  usurious  origin  such  defense  is  good, 
and  Banking  Law  proviaiona  as  to  interest  will  not  prevail.  Scblesinger  O. 
Lehmaier,  101  N.  Y.  60.     See.  also,  Bcblesinger  c.  Gilhooly,  180  N.  Y.  1. 

(See  notes  under  National  Bank  Act  post,  as  to  interest.) 

§  7S.  Interest  permitted  on  ftdvancei  on  collateral  *eoiirity.  —  Upon 
advances  of  money  repayable  on  demand  to  an  amount  not  less  than 
five  thousand  dollars  made  upon  warehouse  receipts,  bills  of  lading, 
certificates  of  stock,  certificates  of  deposit,  bills  of  exchange,  bonds 
or  other  negotiable  instruments,  pledged  aa  collateral  securitj  for 
such  repayment,  any  bank  or  individual  banker  may  receive  or  con- 
tract to  receive  and  collect  as  compensation  for  making  such  advances 
any  sum  to  be  agreed  upon  in  writing  by  the  parties  to  suoh  trans- 
action. 

{Former  section  SB;  R.  8.  2S16,  L.  1882,  ch.  237.) 

g  76.  Depoait  of  banki  and  individnal  banken  with  anperintendent 
—  Every  bank  and  individual  banker  heretofore  or  hereafter  au- 
thorized to  do  business,  not  having  given  notice  of  intention  to  close 
the  business  of  banking,  shall,  before  commencing  or  continuing 
such  business,  have  and  keep  on  depoeit  in  the  banking  department 
in  addition  to  the  deposit  required  to  secure  circulating  notes,  stocks 
of  this  state  or  of  the  United  States  bearing  interest,  to  the  amount 
of  one  thousand  dollars,  which  shall  be  held  by  the  superintendent 
of  banks  as  a  pledge  of  good  faith,  and  guaranty  of  compliance  with 
the  banking  laws  of  the  state  on  the  part  of  such  bank  or  individual 
banker.  The  proceeds  of  such  stock  or  the  interest  thereon,  or  so 
much  thereof  as  may  be  necessary,  may  be  applied  by  the  superin- 
tendent to  the  payment  of  any  penalty  incurred  by,  or  the  assessment 
imposed  upon,  the  bank  or  individual  hanker,  for  whom  such  deposit 
is  held.  The  superintendent  may,  in  his  discretion,  maintain  an 
action  in  his  name  of  office  against  any  bank  or  individual  banker 
for  the  recovery  of  any  penalty  incurred  by,  or  lawful  assessment 
imposed  upon,  such  bank  or  Individual  banker. 
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Whenever  any  bank  or  individual  banker  is  required  by  law  to 
make  a  deposit  of  securities  with  the  superintendent  ol  banks  in 
trust  for  such  bank  or  individual  banker,  such  deposit  shall  consist 
of  interest-bearing  stock  of  the  state  of  New  York  or  of  the  United 
States. 

(Former  nctioo  S7;  R.  S.,  1628;  L.  1882,  ch.  409.) 

See  section  14,  ontr. 

The  auperintendent  of  the  banking  depsrtntent  wm  requested  to  execute  a 
duplicate  of  an  aBBignmcDt  of  a  mortgage  executed  by  bie  predecesBor  in  ofOce  in 
1884,  the  original  of  which  had  been  lost.  The  request  was  based  on  the  fact, 
tliat  certain  entries  in  t^e  boakt  of  the  banking  department  ehowed  that  such  an 
aMignment  bad  been  executed  and  delivered  at  the  date  named,  tbou^  the 
records  of  that  department  contained  no  copy  of  the  assignment.  The  queatjon 
of  the  right  of  the  superintendent  to  execute  the  duplicate  assignment  was  sub- 
mitted to  the  attorney-general.  That  oOcer,  in  his  replj  flled  in  the  banking 
department,  October  7,  1882,  saTS: 

"  I  do  not  think  you  are  authoriced  to  do  more  than  furnish  an  exemplified 
copy  under  your  hand  and  seal  of  office  of  such  entries  in  the  bodes  of  your 
department.  You  certainly  could  not  furnish  a  duplicate  of  an  instrument,  the 
terms  and  provisions  of  which  you  are  ignorant." 

§  77.  Prohibition  againit  tsle  of  buinesi  by  individual  banket.  — 
No  individual  banker  having  circulating  notes  obtained  under  the 
laws  of  this  state,  shall  sell  or  transfer  the  business  of  banking,  upon 
the  securities  deposited  by  him,  to  any  person  or  persons ;  and  until 
such  business  shall  be  closed,  by  the  return  of  the  circulating  notes 
issued,  and  the  delivery  of  the  securities  deposited,  the  same  shall 
be  conducted  only  in  the  name  of  the  individual  banker  by  whom  the 
securities  were  deposited;  and  he  shall  continue  individually  liable 
for  the  payment  of  all  circulating  notes  delivered  to  him.  But  any 
such  individual  banker  may  bequeath  his  business  of  banking  upon 
the  securities  deposited  by  him  to  any  person  or  persons,  and  such 
business  may  be  continued  after  bis  death  by  his  legatee  or  heir  at 
law. 

(Fonner  section  58;  R.  S.,  1528;  L.  13SZ,  cb.  409,  !i  04.  65.) 

g  78.  Change  from  state  to  national  bank.  —  Any  bank  may  become 
B  corporation  for  the  purpose  of  carrying  on  the  business  of  banking 
within  this  state  pursuant  to  the  provisions  of  the  act  of  congress 
"  to  provide  a  national  currency  secured  by  a  pledge  of  United  States 
stocks,  and  to  provide  for  the  circulation  and  redemption  thereof," 
a|^>roved  June  third,  eighteen  hundred  and  sixty-four,  and  of  title 
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fif  tj-two  of  the  revised  statutes  of  the  United  States,  whenever  stock- 
holders owning  two-thirds  of  the  stock  of  such  bank  shall  have  voted 
to  become  such  corporation,  or  have  executed  a  written  consent  au- 
thorizing its  directors  to  make  the  certificate  required  therefor  hj 
the  laws  of  the  United  States,  or  whenever  a  majority  of  the  directors 
of  such  bank  having  been  authorized  in  their  discretion  to  make  the 
change,  shall,  by  a  vote  of  such  majority,  decide  to  becwne  audi 
corporation ;  and  the  cashier  of  such  bank  shall  public  notice  thereof 
for  thirty  days  in  such  newspaper  as  the  directors  may  select,  and 
aend  a  like  printed  notice  by  mail  or  otherwise  to  all  nonvoting  or 
dissenting  stockholders,  and  notify  the  superintendent  of  banks  of 
this  state  that  such  banks  has  decided  to  become  a  oorporati<m  under 
the  laws  of  the  United  States. 

(Former  section  09;  R.  S.,  ICBl;  L.  1B82,  ch.  409,  |  169.) 
I.  Where  a  State  bank  at  the  time  of  its  change  to  a  National  bank  held  a  con- 
-tfaaing  guaranty  of  loans  made  bj  it  to  one  W.,  upon  the  strength  of  which  it 
bad  made  lowia,  and  after  tiie  change  further  adTancea  were  made,  Held,  that 
an  action  was  muntainable  l^  the  National  bank  upon  the  guaranty;  and  that 
the  guarant«r  was  liable  for  the  loans  made  botii  before  and  after  tiie  change. 
City  Natl.  Bank  of  Poughkeepsie  v.  Phelps,  97  N.  T.  44,  49  Am.  Rep.  S13. 

8.  Change  from  State  to  National  bank  is  not'  a  closing  of  the  biuineas  of  the 
State  bank  witiiin  tiie  meaning  of  tiie  statute  authoriidiig  a  cloeing  bank  to  limit 
the  time  witiiin  which  its  notes  shall  be  presented  for  redemption.  Claggett  v. 
Jtfetropolltan  NaU.  Bank,  4  N.  T.  Supp.  IIS. 

§  78.  When  deemed  to  have  surrendered  its  charter.  —  Any  such 
bank  whidi  shall  become  a  corporation  for  carrying  on  the  business 
of  banking  under  the  laws  of  the  United  States  shall  cease  to  be  a 
'Corporation  under  the  laws  of  this  state,  except  that  for  the  term  of 
three  years  thereafter,  its  corporate  existence  shall  be  deemed  to  ctm- 
tinue  for  the  purpose  of  prosecuting  and  defending  suits  by  and 
against  it,  and  of  enabling  it  to  close  its  concerns,  and  to  dispose 
of  and  convey  its  property.  The  members  of  the  board  of  directors 
last  in  office,  when  such  corporation  shall  have  become  a  corporation 
under  the  laws  of  the  United  States,  shall  continue  to  be  the  board 
of  directors  of  the  new  corporation,  with  power  to  take  all  necessary 
measures  to  carry  out  end  perfect  such  organization  by  signing  the 
artidee  of  association  and  the  organization  certificate,  and  adopting 
audi  regulations  as  may  be  just  and  proper  and  not  inconsistent  with 
the  acts  of  congress  in  relation  thereto. 
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Such  ctiange  from  a  state  to  a  national  bank  corporation  shall  not 
release  anj  Buch  bank  from  its  obligations  to  pa;  and  discbarge  all 
the  liabilities  created  b;  law  or  incurred  by  it  before  bectnning  a. 
national  bank  corporation,  or  any  tax  imposed  by  the  laws  of  this 
state  up  to  the  date  of  its  becoming  such  national  bank  corporation, 
in  proportion  to  the  time  which  has  elapsed  since  the  next  preceding 
payment  therefor. 

(Sinner  section  W;  R.  S.,  19Q1,  11(02;  L.  1882,  eh.  409.) 

1.  The  identic  of  *  St*t«  bulk  is  not  to  ehAnged  by  becoming  a  National  bank, 
fts  to  terminate  a  guaranty  made  in  Hvot  of  State  bonk.  City  National  Bank  c. 
Phelpe,  22  Hun,  142,  aTd  86  N.  T.  484. 

2.  An  appeal  from  a  judgment  by  B  State  bank,  Bubaoquently  merged  in  & 
National  bank,  ia  tbe  defense  of  a  suit  within  the  meaning  of  tbia  act)  and  if 
such  appeal  b  taken  within  three  yean  from  fte  conversion  to  National  bank,  the 
State  bank  must  be  deemed  to  continue  In  existence,  aa  to  such  appeaJ  or  defense 
of  tbe  suit,  until  the  appeal  is  heard  and  determined.  Claflin  v.  Tbe  F.  i,  C. 
Bank  of  Long  Island,  64  Barb.  238. 

3.  P.  ft  K.,  a  Ann  of  which  defendant  waa  a  partner,  executed  to  a  State  bank 
a  written  undertaking  to  be  reeponaible  for  the  payment  of  any  eum  not  to 
exceed  9S,000,  which  W.  mi^t  require  of  said  bank  "for,  li^timate  busineM 
purpoees."  Tbe  said  bank,  after  loans  had  been  made  to  W.  upon  the  faith  of 
the  guaranty,  abandoned  its  State  organisation,  and  was  reorganised  as  a  Na- 
tional bank  as  authorized  by  the  act  of  186S  (chapter  97,  Laws  of  1866).  A 
portion  ol  said  loans  had  not  been  paid,  new  notes  having  been  given  in  renewal. 
Held,  that  for  whatever  sum  the  defendant  was  bound  to  the  State  bank,  when  It 
was  reorganised,  that  indebtednees  passed  to  plaintiff;  and  conceding  that  plain- 
tiff could  not  renew  witltaut  the  auent  of  defendant,  or  make  fresh  advances  and 
sUll  hold  him  liable,  it  had  the  right  to  enforce  the  liability  to  tbe  State  bank. 
CUy  National  Bank  v.  Phelps,  86  N.  Y.  484;  S.  C.  22  Hun,  142. 

g  80.  Sednotion  of  capital  itook  in  tnoh  eaiei.  —  The  directors  of 
such  new  oorporation  may  reduce  the  capital  stock  of  the  bank  to 
itfl  par  value  by  dividing  the  surplus  among  its  stockholders,  or  may 
retain  such  portitm  of  such  surplus  as  they  may  deem  necessary ;  and 
in  case  of  an  increase  of  the  capital  stock  under  the  provisions  of  the 
acts  of  congress,  may  charge  the  shares  of  such  increased  capital  stock 
with  a  like  amount,  to  place  the  whole  of  such  capital  stock  on  an 
equality;  and  may  award  such  new  stock,  or  such  proportion  or 
fractional  parts  thereof,  to  such  persons  as  they  shall  determine  are 
entitled  thereto,  and  as  are  provided  in  their  articles  of  association 
and  in  the  acts  of  congress ;  but  new  directors  may  be  chosen  at  such 
13 
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time  and  in  the  manner  provided  in  the  articleB  of  association  and 
the  acta  of  congress. 

(Former  Beetlon  61;  EL  8.,  ISfil;  L.  1882,  oh.  409,  |  ITS.) 
When  a  National  bonk  reduoea  ita  capital,  each  shareholder  la  untitled  to  a 
return  of  his  proportional  amount,  and  the  bank  cannot  retain  the  funds  aa 
■urplui,  or  for  an^  other  purpose ;  and  having  refused  to  permit  shares  thus 
retired  to  be  transferred  on  its  books,  the  bank  is  liable  for  the  value  of  the 
•harea  to  the  holders.  Seeley  v.  New  York  National  Exchange  Bank,  i  Abb.  New 
Casea,  01. 

§  81.  CertiflMte  of  chaiige.  —  When  any  such  hank  has  deeded  to 
beoome  a  corporation  under  the  laws  of  the  United  States,  the  direct- 
ors shall  immediately  thereafter  execute  and  transmit  to  the  ocnnp- 
troller  of  the  currency  the  proper  certificate  and  other  instruments 
for  its  ccmTeTsicm  into  a  national  bank  corporation  under  the  laws 
of  the  United  States.  When  any  such  bank  shall  have  beoome  au- 
th(Hrized  to  cc«nmence  the  business  of  banking  under  the  laws  of  the 
United  States,  all  the  property  of  such  bank  shall  immediately,  by 
act  of  law,  and  without  any  conveyance  or  transfer,  be  vested  in  and 
beoCHue  the  proper^  of  the  national  bank  corporation,  into  whidi 
such  bank  shall  have  been  converted ;  and  it  shall  be  entitled,  on  re- 
turning the  bills  of  such  bank  to  the  banldng  department  of  this  state, 
to  receive  the  stocks  pledged  to  secure  the  redemption  of  the  same, 
in  the  same  manner  as  the  bank  issuing  the  same  is  now  entitled  by 
law;  and  shall  be  subjected  to  the  same  rules  aa  state  banks  in  respect 
to  the  final  redemption  of  the  circulating  notes  of  such  bank  so  con- 
verted into  national  bank  corporations. 

The  plates  and  dies  of  any  such  bank,  in  the  banking  department 
of  this  state,  shall  be  forthwith  so  obliterated  as  to  prevent  all  future 
use  of  the  same. 

(Former  section  62;  B.  8.,  ISBl,  lfiS2;  L.  ISSE,  ch.  400,  tf  173,  174.) 

§  82.  National  bank  may  beoome  state  bank.  —  Whoever  any  bank- 
ing oorporatiou  organized  and  doing  business  under  the  laws  of  the 
United  States  shall,  under  the  provisions  of  any  act  of  congress,  be 
authorized  to  dissolve  its  oTganization  as  such  national  bank  corpora- 
tion, and  shall  have  taken  the  action  required  to  effect  such  dissolu- 
tion, a  majority  of  the  directors  of  such  dissolved  corporation  may, 
upon  the  authority  in  writing  of  the  owners  of  two-thirds  of  its 
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capital  stock,  execute  the  certificate  of  incorporation  required  hy 
section  Bixt;  of  tliis  chapter. 

Upon  the  execution  aod  proof  or  acknowledgment  of  audi  certifi- 
cate, which  shall  also  set  forth  the  authority  in  writing  of  tlie  stock- 
holders aa  required  by  this  section,  and  upon  filing  a  copy  thereof  in 
the  office  of  the  superintendent  of  banks,  with  proof  that  the  original 
IB  duly  recorded  in  the  office  of  the  clerk  of  the  coun^  where  any 
office  of  sndt  corporation  shall  be  located,  such  corporation  shall  be 
held  and  regarded  as  an  incorporated  bank  under  and  in  pursuance 
of  the  laws  of  this  state,  and  shall  be  entitled  to  all  the  privileges 
and  be  subject  to  all  the  liabilities  of  banks  so  incorporated ;  and 
thereupon  all  the  property  of  the  dissolved  national  bank  corpora- 
tion shall  inunediately  by  act  of  law  and  without  any  conveyance  or 
transfer  be  vested  in  and  bectsne  the  property  of  such  state  bank. 
The  directors  of  the  dissolved  corporatioo  at  the  time  of  such  dissolu- 
tion, shall  be  the  directors  of  the  bank  created  in  pursuance  hereof 
until  the  first  annual  election  of  directors  thereafter,  and  shall  have 
power  to  take  all  necessary  measures  to  perfect  its  organization,  and 
to  adopt  such  regulations  concerning  its  business  and  management 
as  may  be  proper  and  just  and  not  inconsistent  with  law. 

(Fcn^ner  aection  63;  R.  S.,  1062;  L.  18B2,  ch.  409,  |S  177,  178.) 

§  83.  CircuUting  notes;  plates.  —  Any  bank  or  individual  banker 
may  depoait  with  and  transfer  to  the  superintendent  of  banks  any 
interest-bearing  stocks  or  bonds  of  the  United  States  or  of  the  state 
of  New  York,  or  of  any  county  or  incwrporated  city  of  this  state  au- 
thorized to  be  issued  by  the  l^slature,  or  bonds  and  mortgages  on 
improved,  unincumbered  real  property  of  the  state  of  New  York 
worth  seventy-five  per  centum  more  than  the  amount  thereon  loaned ; 
but  no  such  stock  or  bonds  shall  be  received  by  the  superintendent  at 
a  rate  above  their  par  value  or  above  their  current  market  value. 
The  superintendent  may  thereupon  issue  to  such  bank  circulating 
notes  in  the  similitude  of  bank  notes  in  blank,  engraved  and  printed 
in  the  best  manner  to  guard  against  counterfeiting,  in  denominations 
of  one,  two,  five,  ten,  twenty,  fifty,  one  hundred,  five  hundred  and 
one  thousand  dollars,  which  shall  be  countersigned,  numbered  and 
registered  in  proper  books  to  be  provided  and  kept  for  that  purpose 
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in  the  office  of  the  superintendent,  under  hia  direction,  by  such  per- 
son as  he  shall  appoint  for  that  purpose,  so  that  each  denomination 
of  such  circulating  notes  shall  bear  the  uniform  signature  of  such 
register,  or  one  of  such  registers.  Such  notes  shall  also  have  stamped 
on  their  face  the  words  "  secured  by  the  pledge  of  public  stocks." 

The  aggregate  amount  of  notes  thus  issued  to  any  bank  or  indi- 
vidual banker  shall  not  exceed  ninety  per  centum  of  the  market  value, 
nor  ninety  per  centum  of  the  par  value,  of  the  stocks,  bonds  or  other 
securities  so  deposited  with  or  transferred  to  the  superintendent  by 
such  bank  or  banker.  Such  bank  or  banker,  after  having  executed 
and  signed  such  circulating  notes  in  the  manner  required  by  law  to 
make  them  obligatory  promissory  notes  payable  on  demand,  if  of  a 
denomination  less  than  one  thousand  dollars,  at  the  place  of  business 
within  this  state  of  such  bank  or  banker,  if  of  a  denomination  of  aae 
thousand  dollars,  payable  at  such  place  of  business  or  at  any  redemp- 
tion agency  of  such  bank  or  banker,  may  loan  and  circulate  the  same 
as  money  according  to  the  ordinary  course  of  banking  business  as 
regulated  by  the  laws  and  usages  of  this  state.  The  securities  so 
deposited  with  and  transferred  to  the  superintendent  shall  be  held 
by  him  as  security  for  such  circulating  notes  and  exclusively  for 
their  redemption  and  until  the  same  are  paid.  The  plates,  dies  and 
materials  procured  by  the  superintendent  for  printing  and  making 
such  circulating  notes  shall  remain  in  his  custody  and  under  his 
direction. 

(Former  section  04;  B.  S.,  1S30,  1031,  1033,  1540,  1555,  157S;  L.  1982,  ch.  409, 
St  70-74,  B4,  116,  ISO.  300.) 

Blank  fomiB  for  conversion  from  the  National  to  the  State  svatem  may  b« 
obtained  from  the  auperintendeat  of  the  banking  department. 

1.  It  was  adjudged  by  the  court  of  appeals,  in  October,  1B52,  in  Talmage  v. 
Pell,  7  N.  V.  328,  347.  348,  that  aflsociationa.  organized  under  the  General  Bank- 
ing Law,  "  have  no  power  to  purchase  State  or  other  stocks  for  the  purpose  of 
Belling  them  for  profit,  or  as  a  means  of  raising  monej:,  except  when  such  stocks 
have  been  received  in  good  faith  as  security  for  a  loan  made  hy,  of  a  debt  due 
to,  such  asBoriation.  or  when  taken  in  payment,  in  whole  or  in  part,  of  such  loan 
or  debt."  See,  also,  The  Bank  Commissioners  v.  The  St.  Lawrence  Bank,  7  N.  Y. 
013. 

All  bank  charters  granted  b;  this  State,  from  ITBl  to  1838,  contained  ko 
express  prohibition,  substantially  in  the  following  words:  "The  said  corpora- 
tion shall  not,  directly  or  indirectly,  deal  or  trade  in  buying  or  selling  any  goods, 
wares,  merchandise  or  commodities  whatsoever,  or  in  buying  or  selling  any  stock 
created  under  any  law  of  the  United  States,  or  of  any  particular  State,  unless 
in  selling  the  same  when  truly  pledged  by  way  of  security  for  debts  due  to  tha 
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■■.id  oorporatioi)."  See  the  ch*rten  of  eveiy  safety  fund  bank,  aa  well  as  the 
charters  granted  before  IB29. 

The  two  charters  of  the  National  Bank  of  the  United  States,  granted  b^  Con- 
gress in  1791  and  1816,  contained  express  prohibitions  against  trading  in  anj- 
thing  except  bullion,  etc.;  also,  against  purchasing  any  public  debt  whatever. 
See  these  charters  in  the  United  Btatw  Statutes  at  Large. 

The  charters  of  the  Bank  of  England,  Bank  o(  France,  Bank  of  Scotland,  and 
Bank  of  Ireland  also  contain  express  prohibitions  against  trading.  See  historical 
■ketch,  ante. 

The  principle  of  separating  the  issue  from  the  banking  department  was  in  1638 
adopted  by  the  legislature  of  New  York;  and  in  1^44  Sir  Robert  Peel  practically 
carried  into  effect  the  same  principle  in  dealing  with  the  Bank  of  England,  on 
the  renewal  of  its  charter  in  that  year.  In  that  renewed  charter  it  Is  enact«d, 
tiiat  there  shall  be  transferred,  etc.,  "  to  tbe  issue  department  of  the  Bank  of 
England,  Beenrities  to  the  value  of  £14,000,000,  whereof  the  debt  due  by  the 
public  to  the  said  governor  and  company  shall  be  and  be  deemed  a  part."  See 
this  act,  Stat.  T  ft  8  Vict.  ch.  38. 

"The  object  of  this  statute  [SUt  T  ft  S  Vict.  ch.  32]  has  been,"  says  Mr. 
McCnlloeh,  "  to  obviate  the  chances  of  over-issue  and  sudden  fluctuations  in  the 
quality  and  value  of  money,  by  limiting  the  power  to  issue  notes  payable  on 
demand,"  etc.  ..."  While  the  directors  are  left  to  manage  the  banking 
department  at  their  discretion,  their  management  of  the  issue  department  is 
subjected  to  what  seems  to  be  a  well-devised  system  of  restraint.  The  bank  is 
allowed  to  issue  £14,000,000  of  notes,  upon  securities  (of  which  the  drbt  of 
£11,015,100  lent  by  her  to  government  is  a  parti ;  and  whatever  paper  the  issue 
department  may  at  any  time  issue  over  and  above  this  maximum  amount  of 
■eenrities,  it  must  have  an  equal  amount  of  coin  and  bullion  in  its  coffers. 
Hence,  it  is  impracticable  for  the  issue  department  to  increase  it*  issues  without, 
at  the  same  time,  proportionally  increasing  its  stock  of  coin  and  bullion,  or  to 
diminish  the  latter  without  proportionally  diminishing  the  amount  of  paper 
supplied  to  the  public  and  banking  department." 

In  1846  the  people  of  this  State  made  it  a  part  of  the  fundamental  law,  that 
"  tbe  legislature  shall  provide  by  law  for  the  registry  of  all  hills  or  notes  issued, 
or  put  in  circulation  as  money,  and  shall  require  ample  security  for  the  redemp- 
tion of  the  same  in  specie."  Constitution  1840,  art.  8,  f  6;  McCulloch's  Diet. 
(London  ed.)  8£  to  88;  Lawson's  History  of  Banking  (Am.  ed.)  70,  77;  Gilbart 
on  Banking  (4th  Am.  ed.)  01;  Levi  on  Mercantile  Law,  202;  Cleveland's  Banking 
Law,  83. 

§  84.  Ciroalatiiig  notei  of  indmdnal  banker.  —  The  circulating 
notes  delivered  to  an  individual  banker  ahall  express  only  the  indi- 
vidual liability  of  the  banker  and  Bhall  be  signed  1^  him  coily  and 
not  by  any  attorney  or  agent.  Any  banker  or  person  acting  as  his 
attorney  or  agent  who  shall  violate  any  provision  of  this  section  shall 
forfeit  to  the  people  of  the  state  one  hundred  dollars  for  each  offense, 
to  be  collected  and  paid  into  the  treasury  W  defray  the  general  ex- 
penses of  the  bonking  department 
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The  superiiitendent  shall  not  iseue  drcnlating  notes  to  any  indi- 
vidual  banker  designating  such  individual  as  a  bank  unless  as  an 
addition  to  hla  own  proper  name.  If  such  individual  shall  have 
partners  in  the  business  of  banking  at  the  time  of  commencing  the 
same,  such  fact  shall  be  shown  by  the  words  "  and  company,"  to  be 
added  to  his  own  proper  name,  upon  every  note  issued  to  him  or 
diem  from  the  banking  department 

If  it  shall  appear,  by  the  return  of  any  individual  banker  or  by  the 
report  of  any  person  designated  by  the  superintendent  of  bonks,  that 
any  otlier  person  is  interested  with  such  individual  banker  directly 
or  indirectly  in  the  seeuritieH  deposited  by  him  for  the  purpose  of 
obtaining  circulating  notes,  or  in  the  business  of  circulating  such 
notes,  or  in  the  benefits  or  advantages  thereof,  the  superintendent 
shall  withhold  all  interest  and  dividends  on  the  securities  deposited 
with  him,  by  such  banker,  and  all  circulating  notes  from  such  banker, 
until  he  shall  have  filed  in  the  banking  department  a  certificate, 
signed  and  acknowledged  by  every  person  so  returned  or  reported  as 
interested  in  sueh  securities,  stating  that  such  perscni  is  interested 
with  snch  individual  banker  in  the  circulating  notes  obtained  or  to 
be  obtained  by  him,  and  in  the  benefits  and  advantages  of  oiroulating 
the  same.  Such  certificate  shall  be  evidence  that  the  person  signing 
and  ac^owledging  the  same  is  a  general  partner  with  such  banker 
in  the  business  of  banking,  and  as  snoh  is  liable  with  him  individu- 
ally for  all  the  debts  and  obligations  created  or  made  by  such  indi- 
vidual banker  in  bis  business. 

(Ponner  Mction  6S;  R.  S.,  1031;  L.  1S82,  ch.  400,  ||  75-78.) 

§  8S.  When  bank  may  receive  interest  or  dividendi  npon  seouitiaa 
deposited.  —  The  superintendent  may  give  to  any  bank  or  individual 
banker  depositing  and  transferring  securities  to  him  pursuant  to  this 
chapter,  a  poorer  of  attorney  to  receive  the  interest  or  dividends 
thereon,  and  such  bank  or  banker  may  thereupon  receive  and  apply 
such  interest  or  divid^ds  to  ita  or  his  own  use.  Such  power  may 
be  reveled  if  sueh  bank  or  banker  fails  to  redeem  the  circulating 
notes  BO  issued,  or  if,  in  the  opinion  of  the  superintendent,  the  prin- 
cipal of  sudi  securities  shall  become  an  insufficient  securi^  for  the 
redemption  of  the  circulating  notes  issued ;  and  the  superintendent 
may  in  his  discretion,  upon  the  applicaticm  ei  any  audi  bank  or 
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banker,  cliaiige  or  tmnsfer  any  securitiee  deposited  by  it  or  him  for 
other  eectuities  of  the  kinds  hereinbefore  specified,  or  be  may  re- 
tnmsfer  sndi  seaoritiee  or  any  part  thereof  to'  the  bank  or  banker 
depositing  the  some  upon  reoeiving  and  oanceling  a  proportional 
amount  of  the  circalating  notes  delivered  by  him  to  aoch  bank  or 
banker,  in  nudk  manner  that  tbe  carcolating  notes  remaining  ont- 
standing  ahall  always  be  secured  in  folL 

If  the  seouritiee  so  deposited  for  the  redemption  of  droulsting 
notes  shall,  in  the  opinion  of  the  superintendent,  beomne  insafBcient 
for  that  parpose,  he  may  reoeive  the  dividends  on  all  sudi  securities 
and  deposit  the  same  in  some  safe  bank  in  the  ci^  of  Albany  in  his 
name  in  tnut  for  the  bank  or  banker  to  whom  the  same  may  belong, 
(HL  su<±  term»  and  at  such  rate  of  interest  as  the  superintendent  may 
dean  most  omducive  to  the  interest  of  any  such  bank  or  banker,  and 
to  be  withdrawn  and  paid  over  whenever  in  the  c^inion  of  the  auper^ 
intendent  the  securities  of  snob  bank  or  banker  shall  be  sufficient  to 
warrant  It 

If  it  Bhall  appear  from  any  examination  made  laj  or  at  the  instance 
of  the  superintendent  that  any  bank  or  individual  banker  is  in  an 
unsound  or  unsafe  oondition  to  do  business,  or  that  the  business  of 
banking  is  not  prosecuted  by  it  or  him  at  the  place  where  snob 
circulating  notes  are  dated  and  purport  to  be  issued,  or  is  not  trans- 
acted  in  the  manner  prescribed  by  law,  the  superintendent  shall  with- 
hold and  refuse  to  issue  and  deliver  any  rc^stered  notes  to  such 
bank  or  banker,  and  shall  retain  the  interest  on  all  securities  held 
in  trost  for  sudi  bank  or  banker  until  such  time  as  he  shall  be  satis- 
fied that  sa<di  bank  or  banker  is  in  a  sound  or  safe  oondition  to  do 
banking  business,  and  that  the  business  of  banking  is  transacted  by 
it  or  him  at  the  place  where  such  circulating  notes  are  dated  and 
purpor  o  be  issued. 

(Former  McUm  66;  R.  S.,  1S32,  ISSSj  L.  1888,  ch.  «W,  ))  62,  8S,  BB.) 

§  86.  B«demptioa  agesoies.  —  Every  bank  or  individual  banker 
issuing  oirculaing  notes,  except  those  whose  place  of  business  is  in 
the  city  of  New  York,  Albany,  or  Troy,  not  already  having  made 
such  an  appointment,  ahall  forthwith  appoint  in  writing  an  agent 
who  ahall  keep  an  office  in  the  city  of  New  York,  Albany  or  Troy, 
for  the  redemption  of  all  circulating  notes  issued  hy  it  or  him  which 
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Bhall  be  presented  to  such  agent  for  payment  or  redwnption ;  and  such 
appointment  shall  be  delivered  to  the  superintendent  forthwith  and 
filed  in  his  office.  Any  bank  or  individual  banker  or  other  person 
may  bo  such  agent  If  any  such  bank  or  banker  shall  omit  to  ap- 
point such  agent  forthwith,  the  superintendent  shall  appoint  sudi 
agent  for  such  bank  or  banker  and  file  such  appointment  in  his  office. 

The  superintendent  shall,  immediately  after  such  appointment 
and  filing  thereof  in  his  office,  publish  during  audi  times  as  he  may 
deem  proper,  a  list  of  such  agents  in  the  state  paper  and  in  at  least 
two  daily  newspapers  in  the  city  of  New  York. 

If  the  agent  of  any  bank  or  banker  shall  neglect  or  refuse  to  redeem 
its  notes  on  demand,  such  bank  or  banker  shall  pay  to  the  person 
making  such  demand,  interest  on  such  notes  at  the  rate  of  twenty 
per  centum  per  annum.  If  such  redemption  and  payment  of  inter- 
est is  not  made  at  such  office  within  twenty  days  from  the  time  when 
first  demanded,  such  bank  or  individual  banker  may  be  proceeded 
Against  by  the  superintendent  of  banks  in  the  same  manner  and  with 
the  like  effect  as  though  insolvent;  and  such  bank  or  banker  shall 
not  issue  or  put  in  circulation  any  bills  or  notes;  and  the  superin- 
tendent shall  also  proceed  in  the  manner  directed  in  section  ninety- 
one  of  this  chapter.  Every  bank  and  individual  banker  outside  of 
the  cities  of  New  York,  Albany,  and  Troy  shall  redeem  and  pay  on 
demand  all  circulating  notes  issued  by  it  or  him  presented  for  re- 
demption or  payment  at  the  office  of  its  or  his  such  agent  in  the  city 
of  New  York,  Albany  or  Troy,  at  a  rate  of  discount  not  exceeding 
one-quarter  of  one  per  centum. 

(Former  section  67;  R.  S.,  1633,  1634;  L.  1S82,  ch.  409,  ifi  86-90.) 

1.  When  the  circulating  notes  of  a  bank  are  not  paid  immediately  upon  their 
first  preeentation  for  payment,  the  bolder  may  commence  suit  for  the  amount 
thereof,  and  add  twenty  per  cent,  interest,  without  waiting  twenty  days.  The 
notes  must  be  present«d  on  or  after  the  expiration  of  twenty  days,  and  a  demand 
be  made,  to  enable  the  holder  to  apply  to  the  comptroller  (superintendent)  for 
payment,  or  subject  the  association  to  forfeiture  for  non-payment.  The  associa- 
tion which  has  once  made  default  in  payment,  must  at  its  peril  provide  its  agent 
with  funds  to  redeem  its  bills  whenever  they  are  again  presented  for  payment, 
even  after  the  twenty  days  prescribed  by  law.  Bank  Comm'rs  tr.  James  Bank, 
9  Paige,  466. 

2.  The  right  of  action  against  a  bank  to  recover  moneys  on  deposit  does  not 
accrue,  until  a  demand  and  refusal  of  payment  has  been  made;  and  the  preaenta- 
tk>n  and  demand  at  payment  of  the  depositor's  check  by  a  wrongful  holder,  th* 
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payee's  indorsement  thereon  being  forged,  is  not  racb  >  demand  ka  perfects  the 
depositor'a  cause  of  action.  Bank  of  British  N.  A.  v.  Mercbuits'  Bank,  16  J.  t  8. 
4.    See,  also,  Howell  t>.  Adams,  68  N.  Y.  314,  and  coses  tiiere  dt«d. 

3.  The  constituttoiial  provision  (art.  8,  g  6)  of  this  State,  that  bills  be  Te- 
deemed  in  specie,  is  not  self-operative,  and  an  offer  to  redeem  in  legal  tender,  and 
refnsal  to  redeem  in  specie,  does  not  authoriie  bank  superintendent  to  sell  securi- 
ties deposited  with  him.     Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  400. 

§  87.  Deitniotion  of  bank  notet.  —  When  any  circulating  noteB  of 
any  bank  or  individual  banker  Bhall  be  returned  to  the  superintendent 
for  destruction,  the  same  shall  be  burned  by  or  under  the  direction 
of  the  superintendent,  and  sudi  bank  or  individual  banker  shall  pro- 
cure the  attendance  of  an  agent  to  witness  the  counting  and  destruc- 
tion of  such  circulating  notes  at  the  department  and  sign  a  certifi- 
cate thereof.  If  such  bank  or  banker  shall  refuse  or  neglect  to  ap- 
point or  procure  the  attendance  of  such  agent  within  ten  days  after 
the  receipt  of  the  bills  at  the  department,  the  superintendent  shall 
select  and  appoint  some  indifferent  person,  who  shall,  as  the  agent 
of  such  bank  or  individual  banker,  witness  and  certify  the  counting 
and  destruction  of  such  notes,  and  such  bank  or  individual  banker 
shall  forthwith  pay  on  demand  to  the  person  so  appointed,  witnessing 
and  certifying,  such  compensation  therefor  as  the  superintendent 
shall  certify  to  be  just  and  reasonable. 

(Former  secUon  68i  R.  S.,  Ifi32i  L.  1882,  eh.  409,  |  79.) 

§  88.  Deatmotion  of  plates  and  counterfeit  notet.  —  The  superin- 
tendent shall  destroy,  or  cause  to  be  destroyed,  all  bank-note  plates 
in  his  custody  of  banks  or  individual  bankers  becoming  insolvent,  or 
wbidi  have  given  notice  of  closing  their  business,  and  any  impres- 
sions  made  therefrom  on  hand.  Hereafter  when  any  bank  or  in- 
dividual banker  shall  become  insolvent  or  discontinue  the  business 
of  banking,  the  superintendent  shall  destroy,  or  cause  to  be  destroyed, 
alt  plates  and  impressions  belonging  to  snob  bank  or  individual 
banker,  and  include  in  his  next  annual  report  a  statement  of  the 
plates  so  destroyed.  Every  public  officer  into  whose  hands  shall 
come  any  counterfeit  bank-note  plate  or  other  device  for  counter- 
feiting bank  notes,  or  any  counterfeit  or  spurious  bank  notes,  imme- 
diately after  using  them  when  necessary  in  evidence  against  the 
parties  implicated,  shall  surrender  the  same  to  the  superintendent, 
to  be  destroyed  under  his  supervision,  and  he  shall  destroy  all  such 
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plates,  devices  or  notes  thus  surrendered  to  bim  in  the  same  manner 
as  in  ease  of  banks  whose  charters  has  expired,  or  which  have  be- 
come insolvent,  and  report  the  same  to  the  legislature  in  his  annual 
report, 

(Former  section  69;  R.  8.,  1032;  L.  1B82,  ch.  409,  i  80.) 

§  89.  Ezoliangt  of  mutilated  notet.  —  The  superintendent  shall  re- 
ceive mutilated  circulating  notes  issued  by  him  and  deliver  in  lieu 
thereof  other  circulating  notes  to  the  same  amount 

Every  person  who  shall  mutilate,  cut,  deface,  disfigure  or  perforate 
with  holes,  or  shall  imite  or  cement  together,  or  to  any  other  thing, 
any  bank  bill,  draft,  note  or  other  evidence  of  debt  issued  by  a  bank, 
or  shall  cause  or  procure  the  same  to  be  done  with  intent  to  render 
such  bank  bill,  draft,  note  or  other  evidence  of  debt  unfit  t4>  be  re- 
issued by  such  bank,  shall  forfeit  fifty  dollars  to  the  corporation 
injured  thereby. 

(Former  section  70;  R.  8.,  1S38;  L.  1B62,  oh.  409,  {  81.) 

§  80.  Eedempti<ni  in  notes  of  other  banks.  —  When  an  action  shall 
be  brought  against  any  bank  or  individual  banker  for  the  recovery 
of  the  amount  due  on  any  circulating  notes  registered  in  the  superin- 
tendent's office,  the  payment  of  which  shall  have  been  demanded  at 
the  banking-house  or  other  place  of  business  of  the  defendant,  if  it 
shall  appear  on  the  trial  or  otherwise,  to  the  court  in  whidL  such 
suit  is  brought,  that  at  the  time  such  demand  of  payment  was  made, 
the  defendant  offered  in  payment  the  circulating  notes  issued  by  any 
other  bank  or  banker  which  were  at  the  time  at  par  in  the  ci^  of 
Kew  York,  Albany  or  Troy,  or  a  draft  on  any  bank  or  banker  in 
either  of  sudi  cities,  for  the  amount  of  the  circulating  notes  so  pre- 
sented, with  sn  affidavit,  if  required,  that  such  draft  is  availaUe  to 
its  full  amount,  to  insure  the  immediate  payment  thereof  <m  presenta- 
tion, or  in  case  any  action  shall  be  commenced  upon  such  notee  before 
the  expiration  of  fifteen  days  from  the  time  of  the  first  demand 
thereof;  and  if  such  bank  or  banker  shall  be  ready  and  prepared  to 
redeem  such  notes  in  the  lawful  mcmey  of  the  United  States  at  the 
ordinary  place  of  business  of  such  bank  or  banker,  at  the  expiration 
of  fifteen  days  from  the  time  of  the  first  demand  thereof,  with  in- 
terest, then  in  either  case  the  plaintiff  in  sudi  action  shall  not  re- 
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coyer  any  coeta,  fees  or  disbnTBeinenta  whaterer  sgainst  the  defffiidant, 
and  shall  be  entitled  to  reoover  no  more  than  six  per  centum  interest 
in  lien  of  all  damages  for  the  non-payment  of  such  circulating  notes. 
No  interest  shall  he  recovered  upon  sncb  notes  in  any  action  unless 
the  plaintiff  or  holder  thereof  shall  have  again  presented  the  same 
for  payment  at  the  ordinary  place  of  business  of  the  defendant  on 
or  after  the  fifteentii  day  after  snch  first  demand  and  before  the 
twentieth  day,  and  the  defendant  shall  have  neglected  or  refused  to 
pay  the  same  with  interest  to  that  time. 

If  sudi  bank  or  banker  at  the  time  of  the  first  preaemtation  of  suoh 
notes  shall  have  offered  to  pay  current  hank  notes  or  drafts,  or  botli, 
or  either,  in  the  manner  above  in*ovided,  and  shall,  at  the  time  of 
sudi  seoond  presentation,  pay  or  tender  the  amount  of  such  notes  in 
the  lawful  money  of  the  United  States  at  its  ordinary  place  of  busi- 
ness then  such  bank  or  banker  shall  not  be  deemed  to  have  suspended 
or  refused  specie  payment  or  payment  of  its  circulating  notes,  within 
the  meaning  of  any  statute  authorizing  proceedings  for  the  dissolu- 
tion of  snc^  honk,  or  to  restrain  or  enjoin  such  bonk  or  banker  from 
the  transacticm  of  its  buunesB,  or  shall  such  bank  or  banker  in  such 
case  be  liable  to  any  other  or  greater  damages  for  the  non-payment 
of  SQch  notes  than  above  provided,  notwithstanding  any  cmtrar; 
provision  in  the  duirter  of  snch  bonk  or  of  any  other  statute. 

(FmnMT  leeUon  Tl;  R.  a,  1S94;  L.  1882,  eh.  40S,  i  91.) 

§  91.  Froteit  of  notai  and  proceedings  thereon.  —  If  the  maker  of 
any  circulating  notes  countersigned  and  re^stered  as  herein  pro- 
vided, shall  at  any  time  hereafter  on  lawful  demand  during  the  usual 
hours  of  business,  between  the  hours  of  ten  and  three  o'clock,  at  the 
place  where  such  notes  are  payable,  fail  or  refuse  to  redeem  sudi 
notes  in  the  lawful  mimey  of  the  United  States,  the  holder  thereof 
making  such  demand,  may  cause  the  same  to  be  protested  in  one 
package  for  non-payment  by  a  notary  puUic  under  hid  seal  of  c^ce 
in  the  usual  manner,  unless  the  president,  cashier  or  teller  of  the 
bank  shall  offer  to  waive  demand  and  notice  of  the  protest,  and  shall, 
in  pursuance  of  such  offer,  make,  sign  and  deliver  to  the  party  mak- 
ing such  demand,  an  admission  in  writing,  stating  the  time  of  the 
demand,  the  amount  demanded  and  the  facts  of  the  non-payment 
thereof.     The  superintendent  on  receiving  and  filing  in  his  tMao 
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Bnch  admission  or  protest,  together  with  such  notes,  shall  forthwith 
give  notice  in  writing  to  the  maker  thereof  to  pay  the  same,  and  if 
such  maker  shall  omit  to  do  so  for  fifteen  days  after  such  notice,  the 
superintendent  shall  immediately,  unless  satisfied  that  there  is  a 
good  and  legal  defense  to  the  payment  of  such  notes,  give  notice  in 
the  state  paper  that  all  the  circulating  notes  issued  by  such  bank 
or  banker  will  be  redeemed  out  of  the  trust  funds  in  his  hands  for 
that  purpose;  and  the  superintendent  shall  apply  such  funds  to  the 
payment  pro  rata  of  all  circulating  notes  put  in  circulation  by  sucih 
bank  or  banker  pursuant  to  the  provisions  of  this  chapter,  and  ad(^t 
such  measures  for  the  payment  of  such  notes  as  will,  in  his  opinion, 
most  effectually  prevent  loss  to  the  holders  thereof. 

If  payment  of  such  notes  is  not  made  for  a  period  of  ten  days 
after  the  first  publication  of  such  notice,  the  superintendent  shall  sell 
at  public  auction  the  securities  so  pledged,  or  any  of  them,  and  out 
of  ihe  proceeds  of  such  sale  pay  and  cancel  such  notes,  but  the  state 
shall  not  be  deemed  as  under  any  pledge  for  the  payment  of  such 
notes  beyond  the  proper  application  of  the  proceeds  of  such  securi- 
ties for  their  redemption. 

Damages  for  non-payment  of  any  such  notes  in  lieu  of  interest  at 
the  rate  of  six  per  centum  per  annum  from  the  time  of  refusal  of 
payment,  shall  be  paid  by  the  bank  or  banker,  refusing  to  pay  such 
notes  on  demand. 

This  section  shall  not  apply  to  cases  where  circulating  notes  regis- 
tered in  the  superintendent's  ofBce  shall  be  presented  for  payment 
to  an  agent  of  any  incorporated  bank  or  individual  banker  appointed 
according  to  the  provisions  of  this  chapter  relating  to  the  redemption 
of  bank  notes,  nor  to  any  bank  or  individual  banker  for  whom  there 
shall  not  be  at  the  time  an  agent  duly  appointed,  as  prescribed  in  thia 
chapter;  nor  to  any  bank  or  individual  banker  whose  place  of  busi- 
ness is  in  the  city  of  New  York,  Albany,  or  Troy. 

All  fees  for  protesting  any  such  notes  shall  be  paid  by  the  person 
procuring  the  service  to  be  performed  and  the  bank  or  banker  issuing 
sndi  notes  shall  be  liable  for  the  same,  but  no  part  of  the  securities 
deposited  by  such  bank  or  banker  shall  be  applied  to  the  payment  of 
such  fees. 

(Fomier  MCtioa  78;  B.  S.,  1B3S,  IS36;  L.  1S82,  ch.  409,  ii  92-96.) 
See  New  York  ConstitutioD,  Art.  VIII,  f  6. 
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1.  The  pTOTiaian  of  the  CoDstttntion  that  specie  payment  shall  not  be  suapeiid«d 
is  not  self-executing,  and  a  refusal  of  a  bank  to  redeem  in  specie,  but  offer  to 
redeem  in  legal  tender,  does  not  authorize  bank  superintendent  to  sell  securities 
iB  bii  hands.  The  sale  ia  only  to  be  made  when  note  is  not  redeemed  in  lawful 
money  of  the  United  States.    Metropolitaii  Bank  v.  Van  Dyck,  27  N.  Y.  400. 

2.  The  legislature  ahalt  have  no  power  to  pass  any  law  sanctioning  in  any 
manner,  directly  or  indirectly,  the  suspension  ol  specie  payments,  by  any  person, 
association  or  corporation  issuing  bank-notes  of  any  description.  Art.  8,  f  S, 
Constitution  of  New  York. 

Thou^  tbia  power  was  given  to  secure  speedy  redemption  after  the  failure,  it 
does  not  interfere  with  the  superiDtendent's  power  to  collect  before  failure,  where 
it  may  be  for  the  interest  of  any  of  the  parties  beneficially  interested,  and  its 
collection  by  anperintendent  discharges  the  security.  Flagg  v.  Munger,  9  N.  Y. 
404. 

§  92.  Appomtment  of  i^ent  t^  n«w  oorporation.  —  Every  bant  and 
individual  banker  who  shall  hereafter  commence  buainess  under  the 
laws  of  this  state  shall,  upon  first  receiving  circulating  notes  from 
the  superintendent,  appoint  an  agent  for  the  purpose  of  redemption, 
and  be  subject  in  all  respects  to  the  provisiouB  of  this  chapter  in 
relation  thereto ;  and  the  superintendent  shall  not  deliver  any  circu- 
lating notes  to  aucii  bank  or  banker  until  such  appointment  is  made 
and  filed  in  his  office,  which  shall  be  immediately  publi^ed  by  the 
superintendent  in  the  manner  hereinbefore  provided. 

IFormer  section  73;  R.  S.,  1636;  L.  1SS2,  cb.  40»,  i  97.) 

§  93.  Sevooation  of  appointment.  —  Appointments  of  agents  for 
the  purpose  of  redemption  may  be  revoked  and  new  appointments 
of  agents  may  be  made  from  time  to  time  by  delivering  such  revoca- 
tion of  appointment  to  the  superintendent,  who  shall  cause  the  same 
to  be  published  as  hereinbefore  provided.  Several  banks  may  ap- 
point a  common  agent.  Any  number  of  banks  and  individual  bank- 
ers may  by  agreement  associate  for  raising  a  joint  fund  to  be  placed 
in  the  hands  of  their  common  agent  for  the  redemption  of  their 
circulating  notes  in  the  city  of  New  York  or  Albany,  and  also  the 
circulating  notes  of  other  banks  and  individual  bankers  in  such  man- 
ner and  under  such  regulations  as  may  be  agreed  upon,  and  employ 
such  agents  and  clerks  as  they  may  deem  necessary  to  carry  on  the 
business  of  the  common  agency,  No  such  agency  shall  redeem  or 
purchase  any  circulating  not«8  at  a  discount  of  more  than  one-half 
of  one  per  centum,  nor  relieve  or  discharge  any  suidi  bank  or  banker 
from  any  duty  or  liability  required  or  imposed  by  this  chapter,  nor 
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shall  any  bank  or  individual  banker  purchase,  buy  in  or  take  np, 
directly  or  indirectly,  ite  or  his  circulating  notes  at  an  amount  less 
than  what  purports  to  be  due  thereon  at  any  other  place  or  in  any 
other  manner  than  is  directed  in  or  by  this  chapter. 
(Former  seetioti  74;  R.  8.,  1636;  L.  1SS2,  ch.  409,  U  96-100.) 

§  84.  Sittribntion  of  fnndt  «f  inwlTttat  bank*.  —  The  superintend- 
ent shall  make  a  final  distribution  of  the  funds  in  his  hands  arising 
from  the  sale  of  secnrities  deposited  with  him  by  banks  and  indi- 
vidual bankers,  which  have  failed  or  may  hereafter  fail  to  redeem 
their  circulating  notes.  At  the  expiration  of  sis  years  after  the  first 
sale  made  by  the  superintendent  of  such  securities,  he  shall  issue  a 
final  notice  to  the  holders  of  the  circulating  notes  issued  by  such  bank 
or  banker  requiring  the  presentation  thereof  within  six  months  after 
the  date  of  the  notice,  and  any  of  buc^  notes  which  shall  not  be  pre- 
«nted  within  the  time  thus  specified  shall  cease  to  be  a  charge  or 
claim  up<Hi  the  funds  of  such  bank  or  banker  remaining  in  the  hands 
of  the  superintendent  Any  such  notes  which  shall  be  presented 
within  the  period  above  limited  shall  be  received  and  paid  by  the 
superintendent  at  the  aame  rate  which  shall  have  been  paid  on  like 
notes  previously  presented,  and  if  all  the  notes  of  any  bank  or  in- 
dividual banker  bo  presented  shall  have  been  redeemed  at  their  par 
value,  he  shall  pay  to  such  bank  or  banker,  the  residue  of  such  funds 
remaining  in  his  hands  belonging  thereto.  If  such  notes  shall  not 
have  been  redeemed  at  par,  then  the  holder  shall  be  entitled  to  a  cer^ 
tificate  showing  the  balance,  if  any,  due  thereon. 

(Former  section  76;  K.  S.,  1S3S;  L.  1682,  cb.  409,  f  101.) 

§  95.  Distribntion  of  residue.  —  At  the  expiration  of  the  notice 
required  by  the  preceding  section,  the  superintendent  shall  ascertain 
the  amount  of  the  residue  of  the  fund  remaining  in  hie  hands  be- 
longing to  the  creditors  of  such  bank  or  banker  and  after  deducting 
therefrom  the  expenses  justly  chargeable  thereon,  he  shall  make  a 
pro  rata  distribution  of  the  residue  upon  the  outstanding  certificates 
given  for  the  balance  due  to  the  holders  of  the  circulating  notes  of 
such  bank  or  individual  banker,  which  shall  have  been  redeemed  in 
part,  and  he  shall  issue  a  notice  to  the  holder  of  such  certificates 
stating  the  rate  or  amount  payable  thereon,  and  requiring  them  to 
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pneent  the  same  viUlin  six  montlis  after  the  date  of  bu^  notice. 
An^  certificate  sot  presented  within  that  time  shall  cease  to  be  s 
charge  or  claim  upon  the  residuary  fund  in  die  hands  of  the  saper* 
intendent  After  making  tbe  final  distribution  herein  directed,  if 
any  porticm  of  such  fund  shall  remain  unclaimed,  it  shall  be  de> 
pouted  in  the  treasury  and  applied  towards  paying  the  ordinary  ex- 
penses of  the  banking  department 

(ForaWT  wetlKi  76;  R.  S.,  1637;  L.  1S8S,  all.  400,  ||  102-104.) 

§  96.  Pnblieatiou  of  noticu.  —  The  notices  required  to  be  given  by 
this  chapter  to  the  creditors  of  an  insolvent  bank  or  banker  shall  be 
published  at  least  six  weeks  in  one  or  more  newspapers  which  the 
sopraint^ident  shall  deem  best  calculated  to  inform  such  creditors, 
and  the  ooet  of  sudi  publication  ^all  be  defrayed  out  of  the  fund  to 
which  such  notice  shall  refer. 

(PomwT  Mction  77;  K.  8.,  1537;  L.  1882,  eb.  400,  |  lOS.) 

g  97.  Bedemption  of  notes  held  by  banks  and  individual  bankerB.  — 
Any  bank  or  individual  banker  receiving  in  the  couse  of  its  business 
the  cdrcttlating  notes  issued  by  any  other  bank  or  individual  banker, 
may  present  such  notes  for  redemption  and  payment  in  de  manner 
and  upon  the  terms  herein  provided,  either  to  the  lawful  redeeming 
agent  or  at  the  counters  of  the  bonks  or  individual  bankers  issuing 
them ;  but  every  such  bank  or  individual  banker  so  presenting  such 
notee  for  redemption,  shall  present  all  of  such  notes  on  hand  at  the 
time  of  such  presentation  either  to  the  lawful  agent  or  at  the  counters 
of  the  banks  or  individual  bankers  issuing  them  for  redemption  snd 
payment  in  the  manner  provided  l^  law  as  often  at  least  as  unce  in 
each  successive  week,  when  more  than  the  sum  of  ten  thousand  dollars 
of  such  notes  are  held  by  the  bank  or  bankers  presenting  them  for 
payment. 

Any  such  bank  or  individual  banker  holding  such  circulating  notes 
who  shall  elect  to  present  the  same  for  redemption  and  payment  at 
the  counters  of  the  bank  or  individual  bankers  issuing  them,  shall 
cause  written  or  printed  notice  of  sudi  election,  attested  by  the 
signature  of  the  president  or  cashier  of  the  bank  or  banker  holding 
them,  under  seal,  that  all  of  such  notes  on  hand  at  the  time  will  be 
presented  duly  sealed  at  the  count.;r  of  the  bank  or  banker  issuing 
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tliem,  as  often  at  least  as  once  in  eadi  successive  week  when  more 
than  the  sum  of  ten  thousand  dollars  is  held  by  such  bank  or  banker, 
to  be  redeemed  and  paid  iu  the  manner  required  by  law.  When 
such  notice  shall  have  been  given  and  received,  such  notes  shall  there- 
after be  presented  at  such  counters  and  not  elsewhere  for  redemption 
and  payment,  unless  a  further  notice  of  ten  days  shall  be  given  in 
the  same  manner  that  such  notes  will  thereafter  be  presented  for 
redemption  and  payment  to  the  lawful  redeeming  agent  of  the  bank 
or  individual  banker  issuing  them  within  the  times  and  upon  the 
terms  prescribed  l^  law.  Any  bank  or  individual  banker  may  re- 
deem, present,  hold,  pledge  or  exchange  the  circulating  notes  of  any 
other  bank  or  banker  in  the  manner,  within  the  times  and  upon  such 
terms  conformable  to  the  provisions  of  law  as  may  have  been  agreed 
upcm. 

Every  bank  or  individual  banker  who  shall  knowingly  and  wilfully 
neglect  or  Refuse  to  comply  with  any  provision  of  this  section  shall 
forfeit  and  pay  to  the  people  of  the  state  the  siun  of  one  thousand 
dollars. 

(Former  eection  78;  R.  8.,  liS37,  1638;  L.  1882,  ch.  409,  JS  106-108.) 

§  98.  Bank!  closing  buiineH.  —  Any  bank,  or  its  receiver,  trustees 
or  legal  representatives,  and  any  individual  banker  or  his  assignee, 
administrator,  personal  representative  or  successor,  may  give  notice 
to  the  superintendent  of  the  intention  of  such  bank  or  individual 
banker  to  close  the  business  of  banking,  and  thereupon  such  bank 
or  individual  banker  shall  be  entitled  to  deposit  with  the  superin- 
tendent, and  he  may  receive  a  deposit  of,  money  equal  to  the  amount 
of  the  outstanding  circulation  at  the  time  of  such  deposit  to  be  placed 
by  him  in  some  bank  in  the  city  of  Albany,  in  good  credit,  upon  the 
receipt  of  which  the  superintendent  may  return  and  retransfer  to 
such  bank  or  individual  banker  all  securities  in  his  hands  thereto- 
fore deposited  with  him  for  the  redemption  of  circulating  notes  by 
such  bank  or  individual  banker.  Upon  the  receipt  of  such  deposit 
the  superintendent  shall  immediately  cause  "to  be  published  in  the 
state  paper  and  in  at  least  one  newspaper  in  the  county  where  sndi 
bank  or  banker  shall  have  been  located  or  doing  business  at  least  onc« 
a  week  for  six  months,  a  notice  that  the  notes  of  such  bank  or  banker 
will  be  redeemed  by  him  at  par  at  the  bank  where  such  deposit  is 
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made,  and  that  all  the  outBtanding  circulating  notes  of  such  bank  or 
banker  must  be  bo  presented  for  redemption  within  biz  years  from 
the  date  of  8D<di  notice,  and  that  all  notes  which  shall  not  be  tlins 
presented  for  redemption  and  payment  within  the  time  specified  in 
sach  notice  shall  cease  to  be  a  charge  upon  the  fund  in  the  hands  of 
the  superintendent  for  that  purpose. 

After  the  erpiration  of  sadi  notice  the  superintendent  may  sur- 
render to  sudi  bank  or  banker,  and  such  bank  or  banker,  or  any 
receiver,  assignee,  trustee  or  legal  representative  thereof,  shall  be 
entitled  to  reveiTe  from  the  superintendent,  all  the  money  remaining 
in  his  hands  after  such  redemption,  except  so  much  thereof  as  may 
be  necessary  to  pay  the  reasonable  expenses  chargeable  against  sadi 
bank  or  banker,  including  the  payment  for  die  publicatiim  of  such 
notices. 

All  circulating  notes  of  such  bank  or  banker  which  shall  not  have 
been  presented  for  payment  within  the  period  prescribed  in  such 
notice  shall,  at  the  expiration  thereof,  cease  to  be  a  lien  or  charge 
npon  the  prt^rty  of  such  bank  or  banker  in  tlie  hands  of  any  sack 
receiver,  assignee,  trustee  or  l^al  representative,  and  all  liability  of 
such  receiver,  assignee,  trustee,  bank  or  banker,  for  or  on  account 
of  any  circulating  notes  whi(i  shall  not  have  been  presented  within 
such  time  shall  cease. 

Any  eadi  trustee,  receiver,  assignee,  bank  or  banker  may,  after 
the  full  payment  of  all  the  circulating  notes  issued  by  them  respec- 
tively which  shall  have  been  presented  within  the  time  required  by 
such  notice,  and  of  all  other  lawful  claims  and  demands  against  such 
bank  or  banker,  divide  the  remaining  property  of  the  bank  or  banker 
among  the  stockholders  thereof,  their  personal  representatives  or 
assigns,  according  to  their  respective  shares  or  interest  therein. 

If  the  bank  so  designated  shall  at  any  time  fail  or  refuse  to  redeem 
such  notes  at  par  when  presented,  they  shall  be  protested  as  required 
by  this  chapter,  and  the  superintendent  shall  thereupon,  in  the  man- 
ner required  in  this  chapter  for  the  redemption  of  circulating  notee^ 
provide  for  the  redemption  of  fiu<^  notes. 

(FonncT  •«ction  76;  R.  8.,  1638,  1S39;  L.  1S82,  ch.  40S,  U  100,  110.) 

§  99.  Proceedings  on  dosing  bank.  —  The  stockholders  of  a  bank 
may  at  any  time  direct  that  it  be  dosed  for  the  purpose  of  winding 
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up  ita  affaira.  Snob  directon  may  be  pvea  at  a  gtockholder'B  meet- 
ing  hy  a  two-thirds  vote  of  its  stook  after  written  notice  by  mail 
to  each  stockholder  of  record,  at  his  last  known  place  of  residence, 
whidi  notice  shall  contain  a  statement  of  the  purpose  for  which  such 
meeting  is  called.  A  copy  of  the  proceedings  of  the  stockholders' 
meeting  duly  certified  by  the  president  and  cashier  of  the  bank  must 
be  filed  in  the  banking  department  The  supreme  court  shall  there- 
upon in  a  proper  case  after  due  notice  to  the  superintendent  of  banks, 
make  an  order  declaring  the  business  of  said  bank  closed,  and  pre- 
scribing the  notice  to  be  given  to  creditors  to  present  their  claims  to 
the  bank  for  payment  Upon  the  granting  of  said  order,  said  bank 
shall  cease  to  do  a  banking  business,  but  may  wind  up  its  affairs,  pay 
its  debts  and  distribute  its  assets  among  its  stockholders.  Upon  a 
petition  of  the  bank  showing  that  all  its  debts  and  obligations  are 
discharge,  and  on  notice  to  the  attorney-general  and  superintendent 
of  banks,  and  such  further  notice  as  the  court  prescribes,  the  court 
may  on  such  terms  as  justice  requires,  make  an  order  declaring  the 
said  bank  dissolved,  and  the  corporate  existence  thereof  terminated. 
On  filing  a  certified  copy  of  said  order  in  the  banking  department, 
said  bank  shall  cease  to  exist  as  a  corporation. 

(Fonner  wetioii  7ea;  L.  1900,  eh.  S87.) 
See  GeiMTal  Corponttion  L«w,  |C  ITO-IQS. 

§  100.  Proportionate  amonnt  of  leooritiei  to  be  retomed  when  notes 
are  deitr<^d.  ^  On  the  return  to  the  superintendent  and  the  destruc- 
tion by  him  of  any  of  the  notes  of  any  bank  or  individual  banker 
making  a  deposit  as  herein  required,  such  bank  or  individual  banker, 
or  its  l^al  representatives,  shall  be  entitled  to  receive  from  him  a 
proportionate  amount  of  the  securities  so  deported.  At  the  expira- 
tion of  six  years  from  the  date  of  the  notice  given  by  the  superintend- 
ent for  the  redemption  of  the  circulating  notes  of  banks  closing  busi- 
ness, such  notes  shall  cease  to  be  a  lien  upon  the  securities  so  de- 
posited, and  the  same  shall  be  surrendered  to  the  lawful  claimant 
therefor. 

(Former  mcUod  80;  R.  S.,  1S30;  L.  1862,  ch.  409,  |  111.) 

g  101.  Deposit  of  cash  for  redemption  of  notes.  —  The  euperintond- 
eot  may  receive  from  any  bank  or  banker  a  depo«t  of  cash,  pursuant 
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to  the  proviaionB  of  this  chapter  relating  to  the  deposit  of  cash  b^ 
banks  closing  business,  for  the  redemption  of  its  circulating  notes, 
without  notice  of  intention  to  oloee  the  business  of  banking',  but 
the  bonk  or  indlTidual  banker  making  such  deposit  shall  continue 
to  make  the  reports  and  statements  and  to  publish  the  same  as  re- 
quired of  the  banks  of  this  state  by  the  laws  thereof,  and  be  in  all 
respects  amenable  to  the  banking  laws  of  this  state,  as  if  in  full 
operation  as  a  bank  of  discount  and  deposit,  until  due  notice  and 
evidence  of  the  discontinuance  of  such  business  of  banking  shall  be 
given  to  the  superintendent,  which  discontinuance  shall  require  the 
concurrence  of  the  owners  of  a  majority  of  the  shares  of  stock  in  the 
bank.  This  provision  shall  extend  and  apply  to  any  bank  that  has 
heretofore  made  such  depout  to  redeem  its  outstanding  circulation 
without  having  given  notice  of  intention  to  close  its  business.  Any 
bank  or  individual  banker  having  given  such  notice  and  made  the 
deposit  of  cash  or  securities  as  required  by  law,  may  withdraw  such 
notice  at  any  time  within  two  years  after  making  such  deposit,  and 
may  thereupon  resume  the  business  of  banking  under  its  corporate 
name  and  subject  to  the  laws  of  this  state ;  but  such  withdrawal  shall 
not  affect  the  redemption  of  its  circulating  notes  previously  issued 
according  to  the  terms  advertised  by  the  superintendent  as  required 
by  law,  nor  shall  such  bank  he  entitled  to  issue  any  circulating  notes 
until  the  time  for  the  redemption  of  it«  previous  issue  shall  have 
expired. 

(FUnner  woUon  81;  E.  B.,  1539;  L.  1682,  eb.  4M,  |  113.) 

g  102.  Cirenlation  of  foreign  bank  notes  prohibited.  —  No  bank  or 
individual  banker  authorized  to  carry  on  the  business  of  banking 
under  the  laws  of  this  state  shall  receive,  pay  out,  give  or  offer  in 
payment,  as  money,  to  circulate  or  attempt  to  circulate  as  money,  any 
bill,  note  or  other  evidence  of  debt  issued  or  purporting  to  have  been 
issued  I^  any  corporation  or  individual  situated  or  residing  without 
this  state,  and  which  bill,  note  or  other  evidence  of  debt  shall,  upon 
any  port  thereof,  purport  to  be  payable  or  redeemable  at  any  place, 
or  by  any  person  or  corporation  within  this  state. 

No  such  bank  or  banker  or  any  person  whatever  within  the  state, 
directly  or  indirectly,  on  any  pretense  whatever,  shall  procure  or 
receive,  or  offer  to  receive,  from  any  corporation  or  person,  any  bank 
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bill  OT  note  or  other  evidence  of  debt  in  the  similitude  of  a  bank  note, 
issued  or  purporting  to  have  been  issued  b^  any  corporation  or 
individual  situated  or  residing  without  this  state,  at  a  greater  rate 
of  discount  than  ia  or  ehall  be  at  the  time  fixed  by  law  for  the  redemp- 
ti(»i  of  the  bills  of  the  banks  of  this  stete  at  their  agencies.  No  such 
bank  or  individual  banker  shall  issue,  utter  or  circulate  as  mon^, 
or  in  any  way  directly  or  indirectly  aid  or  assist  in  the  issuing, 
uttering  or  circulating  as  money  within  this  stete  of  any  such  bank 
bill,  note  or  other  evidence  of  debt  issued  or  purporting  te  have  been 
issued  by  any  corporation  or  individual  situated  or  residing  without 
this  stete,  or  procure  or  receive  in  any  manner  whatever,  any  such 
bank  bill,  note  or  evidence  of  debt,  with  intent  to  issue,  utter  or 
circulate,  or  with  intent  to  aid  or  assist  in  issuing,  uttering  or  circu- 
lating the  eame  as  money  within  this  stete.  Any  bank  or  individual 
banker  may  receive  and  pay  out  such  foreign  bank  bills  as  *it  shall 
receive  at  par  in  the  ordinary  ooiiiBe  of  ita  business,  and  it  may 
receive  foreign  notes  from  ite  dealers  and  custemers  in  the  r^ular 
and  usual  course  of  ite  business,  at  a  rate  c^  discount  not  exceeding 
that  which  is  or  shall  be  at  the  time  fixed  by  law  for  the  redemption 
of  the  bills  of  the  banks  of  this  stete  at  their  agencies,  and  may 
obtein  from  the  corporations  or  individuals  by  which  such  foreign 
Botes  were  made  the  payment  or  redemption  thereof. 

Eveiy  bank  and  individual  banker  who  shall  offend  against  any 
of  the  provisions  of  this  Becti(m  or  of  section  one  hundred  three  of 
this  chapter,  shall  forfeit  for  each  and  every  offense  the  sum  of  <me 
thousand  dollars  to  be  recovered  wit^ooste  in  the  name  and  for  the 
use  of  any  person  who  shall  sue  for  the  same. 

(Former  Mction  82;  R.  8..  1639,  ISM.  1641;  L.  1882,  eh.  40«,  IS  114,  118,  119.) 

1.  The  deliver;  of  Canada  bank  bilU  to  an  individual  banker,  who  makea  ngra»- 
moit  to  receive  them  at  one-quarter  of  one  per  eent.  diicotuit,  and  to  pay  by 
MTent«en  Attyt'  draft  on  New  York,  is  not  a  vioUtion  of  this  atatat*.  ReoeiTar 
la  merely  the  ageat  of  vendor  to  Mad  them  back  for  redemptton.  It  wa«  not  « 
dreulation  of  tlie  note*.    Buffalo  Cit;  Bank  v.  Codd,  26  N.  Y.  106. 

2.  This  statute  doea  not  prohibit  banks  or  individual  bankers  fnnn  sdling  or 
delivning  such  notes  for  any  purpose,  except  drcniation  as  mon<y  within  this 
Btate.  It  is  no  offence  for  a  tank  or  banker  having  lawfully  taken  meh  notsa 
at  par,  to  sell  them  to  another  bank  or  banker  at  any  rate  of  discount,  provided 
it  be  not  with  a  view  to  their  circulation  in  this  Stat«.  The  prohibition  is  only 
on  the  banker  buying  at  a  greater  than  the  legal  discount.  Sadcetts  Harbor  Bank 
ff.  Codd,  18  N.  Y.  MO. 
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§  108.  XotM  not  receinble  at  par  not  to  be  paid  out.  —  No  bank  or 
individual  banker  authorized  to  can^  on  the  busineee  of  banking 
under  the  laws  of  this  state  shall  directly  or  indirectly  lead  or  pay 
out  for  paper  discounted  or  purchased,  any  bank  bill  or  note  or  other 
evidence  of  debt  wbidi  is  not  received  at  per  by  such  bank  or  banker 
for  debts  due  to  such  bank  or  banker. 

(Former  wction  S3;  R.  B..  1540;  L.  ISSe,  ch.  40»,  {  116.) 

1.  Bank  gave  Cniutda  bank  billa  to  an  iadividual  banker,  who  sdvertiied  to 
redeem  them,  and  rec«iT«d  a  draft  on  New  York  citj  for  amount  leea  one-fourth 
of  one  per  cent.  ThU  transaction  cannot  be  tortured  into  loan  or  purchase  of  the 
draft  of  defendant  with  Canada  hank  billa.  Bank  might  have  tent  them  home  for 
redonption  itself,  and  might  a*  well  give  them  to  another  for  redemption  and 
take  an  equivalent.     BuiTalo  City  Bank  p.  Codd,  25  N.  Y.  168. 

S.  No  recover;  can  be  had  for  money  loaned  in  violation  of  thie  section  of  this 
rtatnte,  hut  Uda  defense  must  h«  let  up  in  the  answer.  Codd  v.  Rathbone,  19 
N.  Y.  3». 

g  104.  Billa  or  notes  must  be  payable  on  demand.  —  No  bank  or 
individual  banker  shall  issue  or  put  in  circulation  any  bill  or  note  of 
such  bank  or  banker  unless  the  same  shall  be  made  payable  on  demand 
and  without  interest,  except  bills  of  exchange  on  foreign  countries 
or  places  beyond  the  limita  or  the  juriBdiction  of  the  United  States, 
vhich  bills  may  be  made  payable  at  or  within  the  customary  usance, 
or  at  or  within  nine^  days'  sight,  and,  encept  certificates  of  deposit 
payable  on  presentation,  with  or  without  interest,  to  bearer  or  to  the 
order  of  a  person  named  therein;  but  no  such  certificate  of  deposit 
shall  be  issued  except  as  representing  money  actually  on  deposit. 

(Former  lection  S4;  R.  S.,  1540;  L.  1B82,  ch.  406;  L.  1SS7,  ch.  564.) 

1.  A  poet-dated  draft  taking  effect  by  delivery  ii  a  time  draft,  and  within  pro- 
hibition of  this  itatute.  It  seemi  the  intention  of  the  le^slature  to  forbid  the 
iame  of  contracts  of  a  certain  dCBcription,  and  to  punish  them,  but  not  to  enable 
than  to  repudiate  their  own  obligations.  The  bank  is  prohibited  from  issuing, 
but  the  receiver  is  not  forbidden  to  take  such  obligation,  and  may  recover,  it  not 
on  the  obligation,  certainly  for  money  had  and  received.  Oneida  Bank  v,  Ontario 
Bank,  21  N.  Y.  490;  to  same  effect  Curtis  v.  Leavitt,  16  N.  Y.  96  and  96.  See 
not«  to  section  SOT. 

2.  Prior  to  the  act  of  1840  (ch.  363),  banking  associations  could  issue  their 
Ume  DOt«a  to  secure  moneys  loaned,  provided  suc^h  obligations  were  not  Intended 
to  circulate  as  money.  It  was  not  prohibited,  and  the  right  was  incidental  to  the 
business.  Curtis  v.  Leavltt,  15  N.  Y.  9.  Though  the  issue  of  such  a  draft  (not 
payable  on  a  demand)  is  a  violation  of  this  statute  on  the  part  of  the  banker,  it 
is  not  on  the  part  of  the  payee.  The  statute  being  penal  la  strictly  construed. 
The  seller  maj  surrender  the  ille^l  draft,  and  recover  on  the  implied  awumpeit 
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Buffalo  City  Back  v.  Codd,  26  N.  Y.  163;  to  the  same  effect  Tracy  c.  Talmage, 
14  N.  Y.  17B,  67  Am.  Dec.  132. 

3.  All  notes  Issued  by  banks,  unlew  payable  on  demand  without  interest,  are 
illegal  though  not  intended  to  circulate  as  money.  The  act  has  no  relerence  fai 
the  circulation  of  such  notes  as  money,  but  was  designed  to  prohibit  tbem  alto- 
gether for  any  purpose.  A  guaranty  for  the  payment  of  such  notes  partakes  of 
the  character  of  the  principal  oontroct,  and  is  equally  illegal.  Swift  v.  Beers,  3 
Denio,  70. 

4.  Securities  by  banks  as  (collateral)  security  for  ill^al  notes  are  also  void, 
and  confer  no  title  on  assignees.    Tyler  v.  Yates,  3  Barb.  222. 

6.  Acknowledgment  of  debt  signed  by  the  president  in  pursuance  of  resolution 
of  board  of  directors  is  valid,  although  there  is  no  contract  to  repay  signed  as 
prescribed  in  this  section.    6  Barb.  9. 

6.  In  December,  1S31>,  the  case  of  Safford  v.  Wyckoff,  President  of  the  Farmers' 
Bank  of  Seneca  County,  was  tried  before  Cushuah,  circuit  judge.  This  was  an 
action  against  that  bank  as  the  drawer  of  a  negotiable  bill  or  draft  for  93,000, 
dated  August  Ifi,  1S39,  and  payable  thir^  days  after  date  and  signed  "  J.  J.  Fen- 
ton,  Cashier."  The  bank  was  an  association,  formed  under  the  general  banking 
law  of  1838.  It  was  objected  on  the  trial,  among  other  things,  that  Che  bank 
"  had  no  power  to  issue  drafts  on  time,  or  any  other  paper  except  such  as  had 
been  countersigned  according  to  law."  These  objections  were  overruled  l^  Judge 
Cc8HU*n,  who  directed  a  verdict  for  the  plaintiff,  which  the  jury  rendered. 
1  Hill,  12. 

In  April,  1840,  the  court  for  the  correction  of  errors,  in  Warner  v.  Beers,  23 
Wend.  101-lBO,  held,  that  "  associations  organized  in  eonfonnii^  with  the  pro- 
visions "  of  the  general  banking  law  were  "  not  bodies  politic  or  corporate  within 
the  spirit  and  meaning  of  the  Constitution"  of  1821.  But  Senator  Verplanck 
(who  insisted  in  this  case,  in  opposition  to  the  chancellor  and  to  other  senators, 
that  thess  associations  were,  in  no  sense,  corporations,  but  merely  partnerships, 
relieved  by  a  conditional  appeal  from  the  inhibitions  of  the  Oeneral  Beetraining 
Act),  held,  that  "certain  conditions  are  imposed  to  entitle  them  to  the  beneBt  of 
this  conditional  repeal.  They  can  issue  no  paper  unless  it  be  secured  in  a  certain 
way,  and  duly  attested  by  the  comptroller.  The  very  same  conditions  are  imposed 
on  every  individual  who  thinks  fit  to  engage  in  this  business."  23  Wend.  159. 
See  Safford  v.  Wyckoff,  1  Hill,  11. 

Shortly  after  the  decision  of  Judge  Cubhman,  the  officers  of  some  of  the  asso- 
ciations assumed  the  power  of  issuing  evidences  of  debt,  which  an  association 
under  the  general  bank  law  had  not  only  no  legal  power  to  issue,  but  the  issue  of 
which,  by  such  a  moneyed  corporation  having  banking  powers,  was  expressly  pro- 
hibited by  the  36th  section  of  the  amendatory  act  of  April  2,  1829.  Laws  of  1829, 
)  1  and  9  3S.  But  this  was  not  the  only  evil  —  the  individual  bankers  were  not 
within  the  terms  of  this  prohibition  of  the  said  36th  section,  and  were  not  then 
required  by  the  general  law  of  1838  to  file  any  certiflcat«  stating  their  places  of 
residence  or  of  business,  or  to  make  any  annual  statement  of  their  affairs  to  the 
oomptroller;  but  these  individual  bankers  were  autboriied  by  the  same  section 
(S  3)  and  in  the  same  language  (as  corporations  formed  under  the  16th  section) 
to  loan  and  circulate  counUrsigned  notes  —  and  1^  the  act  of  1837  they  had 
previously  been  authorized  to  keep  offices  of  discount  and  deposit.  Certain 
individual  bankers,  in  1839  and  1840,  established  banking  offices  in  varioua  part 
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of  the  interior  of  this  Stdte  remoto  from  buainesi  centrea,  and  ooiiuiuna«d  biui- 
uesB  by  iaauiug  coimteiaigDed  Dotea  in  the  nune  of  the  "AtUa  Bkok,"  "Th* 
North  River  Bsnldng  Conipuiy,"  or  Other  aMumed  namea.  When  theae  eountar* 
aigned  notes  became  current,  and  the  name  of  the  "Atlas  Bank,"  etc.,  familiaTr 
it  waa  not  difficult  to  put  in  drculatloa  pott-notea  in  the  name  ol  the  "Atlaa 
Bank,"  etc.,  engraved  from  plates  aimilar  to  the  autboriMd  pUt«8  in  the  eusto^ 
of  the  comptroller;  bat  auch  poat-notea  were  not  oounteraigned  by  him  or  in  any 


To  prevent  the  isane  of  a  ipiiriona  eiurenoy  by  individual  bankers,  the  tegiala- 
ture  interfered  by  the  act  of  May  14,  IBM.  Thla  act  waa  pasted  one  month  after 
the  decision  l^  the  court  of  errors  of  the  case  of  Warner  v.  Beers,  and  before  the 
supreme  oonrt  had  act  aside  the  verdict  in  Safford  c.  Wyokoff;  the  deelaion  In 
the  latter  caae  was  not  made  until  January,  IMl.  1  Hill,  II.  One  of  the  main 
objects  of  the  l^alature  in  enacting  the  prohibition  in  the  4th  taction  of  the 
act  of  May  14,  1840,  waa  to  reach  the  illegal  issue  of  poat-notes,  or  other  evidences 
of  d^t,  by  Individual  hankers  in  the  assumed  name  of  the  "Atlas  Bank,"  etc. 
Hence  the  language  of  tills  aection  is  that  "  No  individual  banker,  aa  such,  shall 
isaue  or  put  iu  circulation  any  bill  or  note,  unlesa  the  same  shall  be  made  pay- 
able on  demand  and  without  interest,"  and  that  every  violation  of  this  aeotlon 
i^  any  individual  banker  shall  be  deemed  and  adjudged  a  misdemeuior,  etc.  The 
Itgialature  waa  compelled  afterward  to  pursue  this  policy  of  restricting  and 
resertaining  the  operations  of  individual  bankers.  Bee  Laws  of  1B41,  eh.  319; 
Iaws  of  1844,  ch.  281;  Laws  of  1848,  ch.  340.  While  providing  a  remedy  for  the 
prevention  of  the  evils  resulting  from  illegal  isaues  by  individual  banlcers  aa  euch, 
the  legislature  of  1S40  reiterated  the  prohibition  of  the  3Bth  section  of  the  act  of 
April  2,  1829,  againat  an  isaue  of  post-notes  by  moneyed  corporations  formed 
under  the  Qeneral  Bank  Act,  to  as  to  leave  no  room  for  doubt  aa  to  its  applica- 
tion to  them;  in  thus  re-enacting  this  prohibition,  the  legislature  added  the 
sanction  of  an  expreaa  reference  to  the  penaltiea  imposed  for  a  violation  of  the 
statute  —  in  other  words  declared  that  such  a  violation  was  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both.  It  should  also  be  home  in  mind 
that  before  the  passing  of  the  act  of  May  14,  1840,  it  had  been  questioned  whether 
aasociatioua  under  the  general  law  were,  in  the  language  of  Judge  Bbonson, 
"  oorporstions  or  something  else."  It  waa  not  until  December,  1844,  that  the 
court  for  the  correction  of  errors  finally  settled  this  question,  by  deciding  that 
the;  were  "  moneyed  or  stock  corporationa  "  within  the  meaning  of  the  statute 
subjecting  such  corporations  to  taxation  on  capital.  1  R.  8.  414,  |  1 ;  Super- 
visors of  Niagara  v.  The  People,  T  Hill,  604. 

The  Safety  Fund,  as  well  as  the  Qeneral  Law  banks,  had  the  express  power  to 
buy  and  sell  bills  of  aicbange;  yet  both  classes  of  moneyed  corporationa  were  pro- 
hibited from  issuing  any  bill  on  tjme.  Laws  of  1820,  1  1  and  !  36;  Cleveland'a 
Banking  Law,  114. 

See  the  following  decisions  a»  to  the  issue  of  post-notes  and  post-bills:  Smith 
and  Warner  v.  Strong  (post-bill),  2  Hill,  241;  Bank  of  Orleans  v.  Merrill  (poet- 
certiflcate  of  deposit),  i  Hill,  fiOS;  Swift  t>.  Beers  (guarantee  of  a  post-note),  3 
Denio,  70;  Leavitt  v.  Yates  (assignment  to  secure  post-notee  called  "Yatee 
Trust-Notes"),  4  Edw.  Ch.  134;  Tylee  f.  Yates  et  al.  (Tatce  Trust  Post-Notes), 
S  Barb.  222. 
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LeAvitt  c.  BUtchford  kDd  Learitt  v.  P&lmeT  (asBignment  to  secure  post-notes) , 
3  N.  y.  19,  SI  Am.  Dec.  333. 

Bank  OommiMlouere  v.  St.  Lawrence  Bonk  (time  notM  four  to  twelve  months 
■roid),  7  N.  Y.  613. 

Bafford  p.  Wyckoff  (poit^biU,  dated  August  16,  183S),  1  HU),  11;  4  Hill,  MS. 

Bank  of  ChUlicothe  t>.  Dodge  (post-bill,  dat«d  September  30,  1839),  8  Barb. 
233;  Attorney-Qenerat  v.  Life  and  Fire  Insurance  Compauf  (post-notee,  called 
"Life  snd  Fire  Bonds"),  4  Ftdge,  224;  9  Paige,  471. 

7.  This  act  was  (ori^nally)  passed  because  the  ootirts  bc^an  to  regard  iiot«s 
parable  abroad  in  the  coin  of  a  foreign  countiy  (Leavitt  v.  Palmer,  8  N.  t.  19,  51 
Am.  Dec.  333),  as  within  the  pr^ibition  of  section  4,  diapter  363,  Laws  of  1B40, 
and  omssquaitly  void.  The  aroendmeot  was  explanatory.  Curtis  v.  Leavitt,  17 
Barb.  3E0.  The  true  oonstruction  of  tikis  section  is  "  that  the  issue  and  circula- 
tion thereby  intended  to  be  prohibited  was  that  of  bank-notes  proper,  or  of  notes 
which  were  likely  to  enter  into,  and  being  on  time  or  interest,  to  affect  injuriously 
the  circulating  medium  of  the  State."  Notee,  therefore,  to  eome  within  the 
prohibition,  must  not  only  be  on  time  or  interest,  but  in  similitude  of  bank-notes, 
or  adapted  to  circulate  aa  money.  Id.  311;  Leavitt  f>.  BUtchford,  17  N.  Y.  681; 
6  Barb.  9. 

B.  They  are  not  prohibited  from  giving  their  engagements  on  time,  provided 
such  engagements  are  not  adapted  nor  intended  to  circulate  as  money.  Tra^^  v. 
Tabnoge,  IB  Barb.  46S. 

9.  A  bank  cannot  make  an  accommodation  indorsement,  and  same  is  not  binding 
except  in  hand  of  bona  fide  holder  for  value.  Moeford  v.  Farmers'  Bank,  of  S., 
26  Barb.  66B.  For  a  full  presentation  of  the  authorities  on  this  question,  see 
editorial  note  to  Flannagan  «.  California  Nat  Book,  S3  L.  K.  A.  836. 

10.  This  section  is  not  oonfined  in  its  interpretation  to  bills  and  notes  capable 
of  circulating  as  money.  Applied  to  n^otiabla  promissory  note  at  twelve  months 
with  interest,  sudi  held  iUe^  and  void,  p.  33.  This  issue  of  time  paper  belongs 
to  oommercial  or  nereantile  business,  not  to  that  of  bankers,  and  the  acts  (1829- 
1840-18B1)  wers  passed  with  view  to  remedy  this  evil.  That  these  statutes 
extend  to  n^otiable  promissory  notes  and  bills  of  exchange  payable  at  a  future 
day  haa  been  decided  both  here  and  elsewhere  (citing  3  Denio,  70;  3  Barb.  222; 
3  McLean,  102,  Fed.  Gas.  No.  12,037,  3  McLean,  27«,  Fed.  Cos.  No.  8,259;  10 
Paige,  113),  p.  34.  The  l^al  liabili^  remains,  but  the  notes  are  void.  Leavitt 
V.  Palmer,  3  N.  Y.  19,  fil  Am.  Dec.  338. 

11.  Receiving  mon^  on  deposit  on  agreement  to  pay  five  per  cent,  interest,  and 
issuing  a  certificate  of  deposit  therefor  is  not  within  this  statute.  In  Leavitt  t>. 
Palmer,  3  N.  Y.  10,  fil  Am.  Dec  333;  the  paper  declared  void  was  a  promise  to 
pay  to  order  of  W.  R.  C,  twelve  months  after  date,  with  iatcreet,  for  value 
received,  and  it  was  plain  from  the  nature  of  the  transaction  ttiat  the  notes  were 
designed  for  circulation,  and  were  within  the  langnage  of  the  act  an  issue  of  the 
bank.  In  tJiat  case  fort^-eight  notes  for  £1,000  each  were  Issued.  In  Swift  c. 
Beers,  3  Denio,  70,  a  promise  to  pay  to  the  order  of  S.  A  Co.,  for  value  received 
and  interest,  that  was  held  void  as  violation  of  this  section.  In  Safford  v. 
Wyckoff,  1  Hill,  11.  and  Smith  v.  Strong,  2  id.  241,  both  were  n^otisble  bills  of 
exchange.    In  all  these  cases  the  instruments  were  negotiable  paper,  and  evidenUf 
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iMned  for  drcuUtioii.  But  in  thii  cu«  the  certificate  of  depoait  wm  merely  giTcn 
u  ft  coavcaient  eridenee  of  debt.    Pelliun  v.  Aduna,  IT  Barb.  386. 

g  lOS.  When  bilU  of  «xctuuige  to  be  without  grace.  —  All  checks, 
bills  of  exchange  or  drafts  appearing  on  their  face  to  have  been  drawn 
upon  an;  bank  or  indiTidiial  banker  carrying  on  banking  business 
under  the  laws  of  this  state,  wbich  are  on  their  face  payable  on  any 
specified  day  or  in  any  number  of  days  after  the  date  or  sigbt  thereof, 
shall  be  deemed  due  and  payable  on  the  day  mentioned  for  the  pay- 
ment of  the  same,  without  any  days  of  grace  being  allowed,  and  it 
shall  not  be  necessary  to  protest  tbe  same  for  non-aoceptance. 

(Fonnei  Mction  SS;  R.  S.,  1641;  L.  1882,  eh.  409,  f  120.) 
Sea  NegotUble  Inatniiaenta  Law,  H  146,  146. 

1.  Thia  act  waa  intoDded  ta  aboliah  grade  on  abort  time  bills  cm  banka  or 
bankera — it  ia  apeciallf  confined  to  billa  drawn  on  their  faoe  in  d^ya  or  a 
epedfled  day,  ao  Uiat  the  bolder  ahonld  get  bia  money  upon  aueh  ahort  bllla  at 
the  day  apecifled  —  and  does  not  apply  to  bllta  drawn  tot'montha  or  years  on 
their  faoe.    Commercial  Bank  of  Ky.  v.  Vamum,  49  N.  Y.  278. 

2.  Such  bills  are  due  on  the  dajr  following,  not  that  precoding  ■  public  holiday. 
Id.  270. 

3.  Under  date  of  January  10,  1908,  the  attorney-general  held  the  following 
form  of  certificate  of  depoait  to  be  unlawful  because  not  payable  on  demand  and 
beeauae  not  payable  to  bearer  or  to  the  order  of  one  named; 

"  Inoorporated  under  the  Lawa  of  the  State  of  New  York. 

Certificate  of 
Amount  Deposit. 

tlOO.  No.  A  248 

BANK 
THE  BANK  OF  hereby  certiflee  that 

has  deposited  with  it  the  sum  of  One  Hundred  DoUara  lawful  money 

of  the  United  States  of  America,  which  said  sum  ia  payable  in  goI3  coin  of  the 
United  Statea  of  America,  of  Ita  present  atandard  of  weight  and  fineness  to 

or  to  order 

after  date  upon  preaentation  for  and  canoellatioo  of  tiiia  certificate,  with  interest 
thereon  at  the  rate  of  4%  per  annum,  and  payable  half  yearly  to  wit,  on  the  first 
days  of  January  and  July  in  each  year  at  the  aald  Bank. 

The  Bank  reaerrea  the  right  to  pay  off  this  certificate  or  to 

change  the  rate  of  intereat  at  any  time  upon  giving  the  regjatered  holder  hereof 
90  days'  previous  written  notice  ol  their  intention  so  to  do. 

This  certificate  may.  with  the  consent  of  the  aald  Bank,  be  trans, 

farred  by  endorsement  thereon  and  proper  regiatration  thereof  at  the  office  of 
the  aald  Bank,  but  until  such  regiBtration  has  been  completed,  the 

transfer  shall  not  be  yalid  and  the  registered  holder  hereof  shall,  to  all  intents 
and  purpoaes,  be  deemed  the  holder. 
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Given  under  the  m«1  of  the  Bulk  of  ,  And  eignad 

by  the  proper  officer*  thereof,  this  day  of  in  the 

(Sul)     je*.!  of  our  Lord,  one  tlwiuand,  nine  hundred  and  at  the 

City  of  New  York,  in  tbe  SUte  of  New  York,  and  in  the  United 

8tat«e  of  America. 


Vloe-Pi«8ident 
Attached  thereto  were  tea  coupons  each  in  the  following  form,  except  that  th^ 
were  payable  alternately  on  the  first  dayt  of  January  and  July: 

«2.00  No.  1 

Due  at 

BANE 
To 

Bearer  Two  Dollars  (12.00) 

in  gold  coin  of  the  United  States  of  America,  of  its  present  standard 
of  weight  and  flneneu,  on  the  first  day  of  January,  being  lix  months' 
Interest  then  due  on  certificate  of  deposit 
No.  A84S  BANK  OF 

CaaMer.  Vice-Prasident." 

§  106.  TranBfen  of  Becnritiei  hy  ■aperintendent  to  be  ooontors^ed 
hj  treainrer.  —  Ko  transfer  of  securities  now  held  or  hereafter  re- 
ceived by  the  superintendent  to  secure  circulation  shall  be  valid  or 
of  binding  force  or  effect  unless  countersigned  by  the  treasurer  of  the 
state,  or  in  bis  absence  or  inability  to  perform  the  duties  of  his  office, 
by  bis  deputy.  The  treasurer  shall  keep  in  his  office  or  in  the  office 
of  the  superintendent  of  banks,  a  book  in  which  shall  be  entered  the 
name  of  every  bank  or  individual  banker,  from  whose  account  such 
transfer  of  securities  is  made  by  the  superintendent,  and  the  name  of 
the  party  to  whom  such  transfer  is  made,  unless  such  transfer  shall 
be  made  in  blank,  in  which  case  the  fact  shall  be  stated  in  such  book ; 
and  the  par  value  of  any  stock  so  transferred  shall  be  entered  therein, 
and  the  treasurer  shall  immediately  upon  countersigning  end  enter- 
ing the  same,  advise  by  mail  the  bank  or  individoal  banker  irom 
whose  accounts  such  transfer  is  made,  of  the  kind  of  security  and 
amount  of  the  same  thus  transferred.  The  treasurer  shall  present 
in  his  annual  report  to  the  le^slature,  the  total  amount  of  such  trans- 
fers or  assignments  countersigned  by  him. 

The  treasurer  shall,  during  office  hours,  have  access  to  the  books 
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of  the  Buperuitendent  of  banks  for  tbe  purpose  of  ascertaining  the 
correctness  of  the  transfer  or  assignment  presented  to  him  to  counter- 
sign ;  and  the  superintendent  shall,  during  office  hours,  have  access 
to  the  book  above  mentioned  kept  by  the  treasurer  to  ascertain  the 
eorrectness  of  the  entries  upon  the  stone. 

(Fonner  Mction  86;  S.  S.,  1641,  1M2;  L.  1882,  <di.  400,  |f  lSl-124.) 

§  107.  UnKatfaoriEed  banking  prohihited.  —  ;N'o  person  unauthor- 
ized by  law  shall  aubecribe  to  or  become  a  member  of,  or  be  in  any 
way  interested  in  any  association,  institution  or  company  formed  or 
to  be  formed  for  the  purpose  of  issuing  notes  or  other  evidences  of 
debt  to  be  loaned  or  put  in  circulation  as  money ;  nor  shall  any  such 
person  subscribe  to  or  become  in  any  way  interested  in  any  bank 
or  fund  created  or  to  be  created  for  the  like  purposes  or  either  of 
them.  No  corporation,  without  being  authorized  by  law,  shall  employ 
any  part  of  its  property,  or  be  in  any  way  interested  in  any  fund 
which  shall  be  employed  for  the  purpose  of  receiving  deposits,  making 
discounts  or  issuing  notes  or  other  evidences  of  debt  to  be  loaned  or 
put  into  circulation  as  money.  All  notes  and  other  securities  for  the 
payment  of  any  money  or  the  deliveiy  of  any  property,  made  or 
given  to  any  such  association,  institution  or  company,  or  made  or 
given  to  secure  the  payment  of  any  money  loaned  or  discounted  by 
any  corporation  or  its  officers,  contrary  to  the  provisions  of  this  sec- 
tion, shall  be  void. 

No  person,  association  of  persons  or  corporation,  except  such  as 
are  expressly  authorized  by  law,  shall  keep  any  office  for  the  purpose 
of  issuing  any  evidences  of  debt,  to  be  loaned  or  put  in  circulation 
as  money ;  nor  shall  they  issue  any  bills  or  promissory  notes  or  other 
evidences  of  debt  as  private  bankers,  for  tbe  purpose  of  loaning 
them  or  putting  them  in  circulation  as  money,  unless  thereto  specially 
authorized  by  law. 

Every  person,  and  every  corporation,  director,  agent,  officer  or 
member  thereof,  who  shall  violate  any  provision  of  this  section. 
directly  or  indirectly,  or  assent  to  sudi  violation,  shall  forfeit  one 
thousand  dollars  to  the  people  of  the  state. 

(Former  seeUon  87;  B.  S.,  1578;  L.  1882,  oh.  400,  SS  297-303.) 

Sm  General  Corporation  I«w,  J  10. 

See  Penal  Law,  H  302,  flflO. 
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See  New  York  ConatitaUon,  ut.  VIJI,  I  4. 

1.  The  prohibitions  ■.gainst  unauthoriwd  banking  are  still  ia  force,  but  banks 
organized  under  the  general  banking  law  are  authorized  to  issue  notes  on  con- 
dition of  having  the  same  secured  and  countersigned  as  specified  in  the  said  law; 
without  performing  theee  conditions,  notes  or  obligatioas  of  onj  kind  intended 
to  circulate  as  mono;  cannot  be  iasued.    Curtis  v.  Leavitt,  16  N.  Y.  70,  71. 

2.  A  negotiable  draft  or  bill  of  exchange  in  ordinarT'  form  issued  bj  an  asso- 
ciation organiEed  under  the  general  banking  law,  though  without  the  sanctloD 
of  the  superintendent,  will  bind  the  association  in  favor  of  a  bona  fide  holder, 
even  if  signed  by  the  cashier  oulj.  Otherwise,  however,  as  between  the  association 
and  one  who  is  not  a  bona  fide  holder,  if  it  appear  that  it  was  issued  as  a  loan 
or  to  be  put  in  circulation  as  nione;,  It  appears  a  negotiable  note  or  bill,  though 
given  bj  a  corporation  having  onlj  an  incidental  right  to  issue  paper  in  certain 
special  cases,  must  be  presumed  to  be  legally  issued,  until  the  contrary  appears; 
but  where  there  is  sufficient  on  the  face  of  a  negotiable  note  or  bill,  etc.,  to  create 
a  suspicion  that  it  is  issued  contrary  to  law,  and  put  the  party  who  takes  it 
upon  his  guard,  he  is  not  entitled  to  be  considered  a  bona  fide  bolder,  Safford  e. 
Wyckofl,  etc.,  4  Hill,  44B. 

3.  A  note  given  to  and  discounted  by  a  corporation,  which  by  its  charter  has 
power  to  receive  deposits,  but  not  expressly  to  discount  paper,  is  void,  and  note 
cannot  be  collected,  but  action  may  be  maintained  for  money  had  and  received. 
The  policy  of  Restraining  Act  until  1637  was  to  give  banks  a  monopoly  of  busi- 
ness, but  since  then  it  rests  only  on  the  principle  of  restraining  corporations  from 
exercising  powers  not  given  by  their  charter.  The  legislature  did  not  intend 
money  loaned  on  prohibited  eecnrtty  should  be  lost.  Pratt  et  at.  f.  Short  «t  ol., 
76  N.  T.  437. 

4.  Mortgage  to  People's  Safe  Deposit  and  Savings  Institution  to  secure  notes 
—  notes  held  void,  but  mortgage  held  valid.  Though  one  security  may  be  void, 
it  does  not  follow  that  the  other  is.  Cites  Oirtis  r.  Leavitt,  IS  N.  Y.  97;  to  same 
•Sect,  Pratt  «1  al.  v.  Eaton,  76  id.  446.  The  history  of  the  Restraining  Act  is 
given  in  the  above  cases,  with  the  authorities.  The  cases  known  as  the  Utica 
Insurance  cases  (19  Johns.  1)  decided  the  law  that  the  securities  taken  on  such 
discounts  were  void,  but  the  loans  could  be  recovered.  The  court  in  19  Johns, 
said:  "The  lending  of  money  is  not  declared  to  be  void,  and,  therefore,  when- 
ever money  has  been  lent  it  may  be  recovered,  although  the  security  itself  is 
void."  This  law  has  been  followed  in  8  Cow.  20;  3  Wend.  296;  4  id.  652.  It  has 
been  criticised  and  not  overruled  in  26  id.  64,  36  Am.  Dec.  663;  Tracy  v.  Talmage, 
14  N.  Y.  189,  67  Am.  Dec,  132,  and  Curtis  P.  Leavitt,  16  id.  97;  1  Wend.  56,  565. 

5.  The  People's  Safe  Deposit  and  Savings  Institution  discounted  notes.  The 
notes  were  held  void,  and  a  mortgage  given  to  secure  them  held  void  also.  The 
Utica  Insurance  cases  were  referred  to,  and  it  was  stated  that  their  soundness 
had  been  repeatedly  questioned.  That  the  better  opinion  was  that  since  the  cor- 
poration was  particeps  eriminit,  the  money  loaned  could  not  be  recovered  on 
grounds  of  public  policy.  This  doctrine  (though  it  has  much  in  ito  favor  both  in 
reason  and  precedent)  is  overruled  by  cases  cited  below.  Pratt  et  at.  v.  Eaton, 
18  Hun,  294  (June,  1879). 

6.  A  corporation  whose  charter  allows  it  to  receive  deposits,  which  is  a  bank- 
ing power,  may  not  issue  notes  to  circulate  as  money  or  discount  commercial 
paper,  and  is  subject  to  Restraining  Act.    The  penalty,  however,  will  not  be  ear- 
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ried  bej>ond  that  given  in  Aot;  ma  Mrtion  will  lie  for  money  hmd  and  T«aeiT«d. 
Pntt  et  al.  v.  Sbort,  TB  N.  Y.  437,  36  Am.  Rep.  031;  PtaU  st  al.  v.  Bat<»,  id. 
449,  reversing  IS  Hun,  294;  84  N.  Y.  100. 

7.  The  principal  attributea  of  a  bank  are  the  rigfata  to  iwue  n^[otiable  uotea, 
diwouDt  note*  and  receiver  depoeita.  Kew  York  Trust  and  Xoan  Co.  waa  author- 
ized t^  epecial  charter  to  buj  or  receive  all  kinds  of  property,  real,  personal  or 
mixed,  and  to  advaooe  moneys  on  any  property,  real  or  personal.  Held,  that  the 
act  of  discounting  commercial  paper  for  iJie  porpoee  of  raising  money,  and  plac- 
ing the  proceeds  to  tbe  credit  and  subject  to  the  check  of  ciutomera,  constituted 
the  bneiness  of  banking,  and  waa  illegal,  and  that  even  if  the  charter  authorised 
it,  such  authorisation  ia  in  violation  of  section  4,  article  8  of  the  constitution  of 
this  State  (citing  P.  t>.  UUca  Ins.  Co.,  IS  Johns.  388-390,  8  Am.  Dec.  243).  N. 
Y.  T.  &  L.  Co.  V.  Helmer,  12  Hun,  42. 

S.  A  contract  for  the  loan  of,  as  well  as  the  security  taken  on  loan  made  1^ 
corporation  not  authoriied  to  make  loans,  is  void.  See  note  to  section  301;  70 
N.  Y.  437,  35  Am.  Kep.  031,  and  77  id.  S4;  Beadi  v.  Fulton  Bk.,  3  Wend.  683. 
But  Uiia  section  doea  not  preclude  individuals  or  corporations  otherwise  author- 
ised from  lending  money  on  promissory  notes  by  way  of  discount  or  otherwise. 
People  V.  Brewster,  4  Wand,  tf  8. 

9.  The  Bestraining  Acts  prohibited  corporations  not  expressly  authorised  from 
engaging  in  the  buaiaess  of  banking.  Corporations  formed  before  the  passage  of 
these  acta  are  not  prohibited  thereby,  and  may  carry  on  banking  buaineaa.  The 
People  ff.  The  Preaident,  etc.,  0  Wend.  861. 

10.  A  foreign  corporation  conducting  an  ill^al  banking  business  in  this  State 
made  a  lawful  loan  on  bond  or  mortgage.  Held,  that  the  only  penalty  incurred 
waa  that  given  1^  statute,  and  that  so  much  of  ita  business  as  waa  not  in  contra- 
vention of  statuta  (including  said  loan),  waa  valid.    Bard  v.  Poole,  12  N.  Y.  60S. 

11.  Nqpttiable  security  of  an  aasociation,  which  upon  ita  (ace  appears  to  be 
duly  issued,  ia  valid  In  the  hands  of  a  bona  /Ue  holder  without  notice,  although 
issued  in  fact  without  authority  and  in  violation  of  law.  A  contract  nude  in 
this  State  t^  a  foreign  corporation  Is  valid,  unless  prohibited  by  law.  Stoney  t>. 
Am.  Life  Ins.  Co.,  11  Paige,  S3e. 

12.  Non-n^otlable  note*  and  drafts,  which  cannot  be  used  and  circulated  as 
money,  are  not  prohibited  by  statute,  and  may  be  issued  by  banks  and  banking 
associations,  either  as  svidenoes  of  indebtednees  to  particular  individuals,  or  (or 
other  legitimate  purposes.    Ontario  Bk.  v.  Schermerhorn,  10  Paige,  110. 

13.  The  legislature  intended  to  prohibit  the  issuing  of  any  bills  or  promiatory 
not«a  by  any  individual  or  corporations  as  private  bankera,  and  the  prohibition 
becomes  absolute  and  unqualified.  People  v.  Brewster,  4  Wend.  GOO;  sea  notes  to 
aection  290. 

14.  A  foreign  bank  may  keep  an  office  within  the  State  to  redeem  ita  notes  or 
bills  brought  into  the  State  in  the  ordinary  course  of  businesa.  DcOroot  v.  Van 
Duier,  17  Wend.  170. 

15.  A  foreign  oorporation,  keeping  an  office  in  this  State  for  receiving  deposits 
and  discounting  notee,  cannot  recover  on  note  or  other  security,  or  In  action  for 
money  loaned.    Bridge  Co.  v.  Silk  Co.,  26  Wend.  048. 

16.  A  Canada  bank  furnished  parties  in  Buffalo  their  bills  for  doing  a  dis- 
count and  exchange  busineas,  taking  a  valid  mortgage  from  the  mortgagor  as 
•eenrity.     Held,  a  violation  of  this  statute,  and  that  bank  could  not  recover 
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on  the  mortgage,  since  the  violation  of  this  statute  was  a  defense  to  mortgagor. 
DeWitt  V.  Brisbane,  16  N.  Y.  S08. 

17.  It  is  not  necessary  that  they  should  have  been  capable  of  circulating  as 
money;  it  is  enough  to  constitute  ftn  offesee  against  the  statute  that  they  should 
be  issued  to  be  loaned.  The  issuing  of  negotiable  certifleates  of  deposit  for  £1,000 
each,  payable  at  a  distant  day,  in  England,  is  not  a  violation  of  statute  forbid- 
ding issue  of  certifleates  te  circulate  as  money.  But  where  such  certificates  are 
proved  to  have  been  issued  to  be  loaned  a^  money,  it  is  a  violation  of  the  statute. 
SchermeThom  r.  Tolman,  14  N.  Y.  93. 

16.  A  note  discounted  by  a  foreign  bsjik  at  Its  place  of  business,  given  by  a 
resident  of  this  State,  is  valid,  as  is  also  a  mortgage  taken  to  secure  the  ssme. 
Although  the  note  is  discounted  at  a  higher  rate  than  allowed  by  the  law  of  the 
State  where  bank  is  situated,  if  it  does  not  exceed  our  rate,  it  does  not  oonstituto 
usury.    Hackettetown  National  Bank  v.  Itea,  04  Barb.  176. 

19.  The  right  of  banking  was  formerly  a  common-law  right  to  be  exercised  by 
any  one  at  pleasure.  But  the  legislature  thought  proper'  by  the  Beatraining  Ant 
of  1804,  and  which  has  since  been  re-enacted  ( 1S13,  ch.  71),  to  take  that  right 
away  from  all  persons  not  specially  authorized  by  law.  But  the  remedy  against 
those  violating  statute  is  in  court  of  law,  for  the  statutory  penalty,  not  in  court 
of  equity,  and  injunction  will  not  lie.  Attorn^-Qeneral  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  376. 

20.  If  an  incorporated  bank  of  another  State  lends  money  on  mortgage  in 
this  State,  it  is  not  a  violation  of  the  statute.  It  only  applies  to  operations  done 
in  SUte.    4  Johns.  Ch.  373. 

§  108.  Beitriotiout  u  to  fore^  oorporationi.  —  So  foreign  oor- 
poratioa,  other  than  a  national  bank,  ehall  keep  any  office  for  the 
parpoee  of  receiving  depoeita  or  discounting  notes  or  bills,  or  issuing 
an;  evidence  of  debt  to  be  loaned  or  put  in  circulation  as  money 
within  this  state. 

(Former  section  88;  B.  S.,  1578;  L.  1882,  di.  409,  I  304.) 
See  General  Corporation  Law,  )  IS. 

§  109.  BeiMctioni  as  to  banks  and  their  officers.  —  No  bank  in  thia 
state,  or  any  officer  or  director  thereof,  shall  open  or  keep  an  office  of 
deposit  or  discount  other  than  its  principal  place  of  business,  except 
that  any  bank  located  in  a  city  of  over  one  million  inhabitants, 
according  to  the  last  state  or  federal  enumeration,  and  whose  certifi- 
cate of  incorporati(»i  shall  so  provide,  may  open  and  keep  one  or  more 
branch  offices  in  such  ci^  for  the  receipt  and  payment  of  deposits 
and  for  making  loans  and  disoonnte  to  the  customers  of  such  branch 
offices  only;  provided,  however,  that  no  bank  shall  open  a  branch 
office  without  first  having  obtained  the  written  approval  of  the  super- 
intendent of  banks  to  the  opening  of  such  branch  office,  whldi  written 
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approval  may  be  given  or  withheld  in  big  discretion,  and  shall  not 
be  given  bv  him  until  he  hsa  ascertained  to  bis  satisfaction  that  the 
pnblic  convenience  and  advantage  will  be  promoted  by  the  opening 
of  Bad)  branch  office  and,  provided  further,  that  no  bank,  or  any 
officer  or.  director  thereof,  shall  open  or  maintain  a  branch  office, 
unless  the  capital  of  sudi  bank  actually  paid  in  cash  shall  exceed  the 
amount  required  by  section  sixty  of  this  chapter  by  the  sum  of  one 
hundred  thousand  dollars  for  each  brandi  office  hereafter  opened 
and  the  sum  of  fifty  thousand  dollars  for  eai^  branch  office  heretofore 
opened  and  hereafter  maintained.  Every  bank  and  every  such  officer 
or  director  violating  the  provisions  of  this  section  shall  forfeit  to  the 
people  of  the  state  the  sum  of  one  thousand  dollars  for  every  week 
during  which  any  branch  office  hereafter  opened  shall  be  maintained 
without  such  written  approval 

(Former  •ectiou  8»)  R.  S.,  1678;  L.  1882,  ch.  MO,  S  306;  L.  ISBB,  eh.  410)  L. 
1908,  cb.  ISO.) 

§  110.  Bills  payiUe  otherwiae  than  in  mone;  prohibited.  —  No  per- 
son shall  give,  pay  or  receive  in  payment,  or  in  any  way  circulate,  or 
attempt  to  circulate,  any  bank  bill,  or  any  promissory  note,  bill,  check, 
draft  or  other  evidence  of  debt,  issued  by  any  bank  or  individual 
banker,  which  shall  be  made  payable  otherwise  than  in  lawful  money 
of  the  United  States. 

Every  person  violating  this  provision  shall  forfeit  to  the  people 
of  the  state  the  face  amount  or  value  of  sudi  bill,  note  or  other  evi- 
dence of  debt  so  given,  paid,  received,  circulated  or  offered,  to  any 
person  who  will  sue  for  the  same  within  sixty  days  after  the  commis- 
sion of  the  offense. 

(Former  mcUoh  90j  R.  S.,  ISTO;  L.  1682,  cb.  409,  ){  SOB,  SOB.) 

§  111.  Certain  bills  declared  to  be  promissor;  notes.  —  All  bills, 
notes  or  other  instruments  which  shall  be  issued  l^  any  bank  or 
individual  banker  purporting  to  be  receivable  in  payment  of  debts 
due  to  it,  shall  be  deemed  and  taken  to  be  promissory  notes  for  the 
payment  on  demand  of  the  sum  or  value  expressed  in  such  instru- 
ment, and  such  sum  shall  be  recoverable  by  the  holder  or  bearer  of 
such  instrument,  in  like  manner  as  if  the  same  were  a  prcanissoiy 
note. 

(Former  Mction  01;  R.  S.,  U19.) 
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§  113.  Use  of  nga  tndioating  bank  by  nnantlioTued  personi  pro- 
hibited. —  No  person  engaged  in  tlie  business  of  banking  in  this  state, 
not  subject  to  the  supervision  of  the  superintendent  and  not  required 
to  report  to  him  b;  the  provisions  of  this  chapter,  shall  make  use  of 
any  office  sign  at  the  place  where  such  business  is  transacted,  having 
thereon  an;  artificial  or  corporate  name,  or  other  words  indicating 
that  such  place  or  office  is  the  place  or  office  of  a  bank ;  nor  shall  snck 
person  or  persons  make  use  of  or  circulate  any  letter-heads,  bill* 
heads,  blank  notes,  blank  receipts,  certificates,  circulars,  or  any 
written  or  printed  or  partly  written  and  partly  printed  paper  what- 
ever, having  thereon  any  artificial  or  corporate  name,  or  other  word 
or  words,  indicating  that  such  business  is  the  business  of  a  hank. 

Every  person  violating  this  provision  shall  forfeit  the  sum  of  one 
thousand  dollars.  But  this  section  shall  not  apply  to  any  person  or 
persons  engaged  in  the  business  of  banking  prior  to  October  first, 
eighteen  hundred  and  ninety-two. 

(Former  Mction  92;  R.  S.,  ISTS;  L.  1882,  ch.  409,  {  311;  L.  1886,  eh.  32>.} 
See  Penal  Law,  )  302. 

§  113.  Lost  bank  certificate;  application  to  oonrt  for  order  requiring 
payment.  —  "Where  a  deposit  of  money  has  been  made  in  any  bank 
doing  business  in  the  state  and  a  certificate  of  deposit  has  been  issued 
therefor,  and  such  certificate  has  been  lost  or  destroyed,  the  person 
to  whom  it  was  issued,  his  or  her  executors  or  administrators,  or  in 
case  of  assignment  the  assignee  thereof  or  his  or  her  executor  or 
administrator,  may  apply  to  the  supreme  court  of  this  state  at  a 
special  term  thereof  appointed  to  be  held  in  the  judicial  district 
where  said  bank  is  situated,  by  petition,  duly  verified  by  the 
petitioner,  in  the  same  manner  as  a  complaint  in  a  civil  action  in 
the  supreme  court  is  verified,  for  an  order  requiring  the  payment  of 
the  money  due  on  such  certificate,  or  if  a  bond  or  undertaking  has 
been  given  to  secure  the  payment  of  such  a  certificate  and  the  same 
has  been  paid  to  the  person  to  whom  it  was  issued,  his  or  her  ex- 
ecutors, administrators  or  assigns,  the  obligors  theretm,  or  any  one 
of  them,  or  the  executors,  administrators  or  assigns  of  such  obligors, 
or  the  persons  or  corporation  executing  such  bond  or  undertaking,  or 
any  one  of  them,  may  apply  to  said  court  on  petition  verified  in  the 
same  said  manner  for  an  order  declaring  such  certificate  null  and 
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void  and  for  tlie  release,  discbarge  and  Batiefaction  of  any  Buch  bond 
or  andertaking  and  of  the  obligore  thereon. 

IL.  ISM,  eh.  Wl,  S  1;  L.  1901,  ch.  171,  )  1.) 

Aa  to  the  qoMtioiwd  ooiutitutioiiality  of  this  And  following  •ectioni,  mo  M*tt«r 
Of  EaUrd,  «i  Uiae.  3T4j  Matter  of  Cook,  8S  App.  Div.  688. 

§  114.  FetitioB;  lerrioe  of.  —  Such  petition  shall  set  forth  the  date 
of  sach  certificate,  the  amount  for  wfaiciii  it  was  ieeued,  the  name  of 
the  bank  issning  it,  and  the  place  where  said  bank  is  located,  the 
name  of  the  person  to  whom  it  was  issued,  and  if  assigned,  the  name 
of  the  assignee,  and  if  a  bond  or  undertaking  has  been  given  to  pro- 
cure the  payment  of  such  certificate  and  the  release,  discharge  and 
satisfaction  thereof  is  sou^t,  said  petition  in  addition  shall  also  state 
the  date  of  the  same,  the  time  when,  hy  whom  and  to  whom  given  and 
the  names  of  the  oUigors  tbereraL 

A  copy  of  such  petition  e^U  be  served  on  said  bonk  in  the  same 
manner  as  a  summons  in  the  supreme  court  is  served  on  a  corpora- 
tion, at  least  eight  days  before  the  time  specified  therein  for  a  hear- 
ing before  the  oourt,  and  if  the  release,  disdiarge  and  satisfaction 
of  a  bond  or  undertaking  given  to  procure  the  payment  of  such  a 
certificate  is  sought,  then  sudi  petition  shall  be  also  served  at  the 
same  time  and  in  the  same  manner  on  the  obligors  thereof  and  the 
persons  giving  the  same,  their  executors,  administrators  or  assigns, 
other  than  the  party  making  said  petition. 

(L.  18M,  eh.  461,  {)  2,  3;  L.  1001,  ch.  171,  It  2,  3,> 

§  lis.  Bank  to  famish  information.  —  The  bank  issuing  such 
certificate  shall,  upon  application  of  the  person  who  made  the  deposit, 
or  bis  ezecntors,  administrators  or  assigns,  furnish  to  such  applicant 
the  date  and  number  of  the  certificate  and  the  amount  for  whi(^  it 
was  issued,  and  shall  upon  like  application  furnish  to  any  obligor,  on 
any  bond  or  undertaking  given  to  procure  the  payment  of  such 
certificate,  or  his  executors,  administrators  or  assigns,  like  informa- 
tion. 

IL.  1699,  ch.  461,  i  4;  L.  IMl,  ch.  ITI,  t  4.) 

§  116.  Hotiee;  order,  and  poblishing.  —  Upon  due  proof  of  the 
service  of  such  petition  on  said  bank,  the  court,  if  it  shall  be  satisfied 
that  the  facts  set  forth  in  the  petition  are  true,  may  make  an  order 
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to  the  effect  that  a  notice  shall  be  published  in  two  papers  to  be 
designated  by  the  judge  holding  such  term  of  court,  and  to  be  entitled 

"  In  the  matter  of  the  application  of 

(naming  the  petitioner)  to  require  the  bank  of 

(naming  the  bank)  to  pay  over  money  deposited  in  said  bank  l^ 

(naming  the  depoeitor)"  or  in  caee  a 

bond  or  undertaking  has  been  given  to  procure  the  payment  of  such  a 
certificate  and  it  is  sought  to  obtain  an  order  from  die  oourt  declaring 
such  certificate  null  and  void  and  the  release,  disdurge  and  satisfac- 
tion of  such  bond  and  undertaking,  then  such  petition  is  to  be  entitled 

"  In  the  matter  of  the  application  of (naming 

the  petitioner)  to  obtain  an  order  declaring  a  certificate  of  deposit 

issued  by  the (naming  llie  bank)  null 

and  void  and  the  release,  dischaige  and  satisfaction  of  the  bond  (or 

the  undertaking,  as  the  case  may  be)  given  to  said  bank  by 

(naming  the  party  giving  such  bond)  to  secure 

the  payment  of  such  certificate." 

Such  notice  shall  be  publiebed  once  in  each  week  in  each  of  snch 
papers  for  thirteen  consecutive  weeks. 

(L.  1800,  oh.  4SI,  fi  S,  Si  L.  IBOl,  oh.  171,  t  6;  L.  1001,  oh.  603,  |  1.) 

§  117.  CotLtesti  of  Botioe.  —  Such  notice  shall  also  contain  the 
name  of  the  bank  issuing  such  certificate,  the  date  of  the  certificate, 
the  nimiber,  the  amount  for-  which  it  was  issued ;  and  in  case  it  is 
sought  to  have  any  bond  or  imdertaking  given  to  secure  the  payment 
of  auch  certificate,  released,  discharged  and  satisfied,  said  notice  shall 
give  the  date  thereof,  the  names  of  the  parties  by  whom  and  to  whom 
given  and  the  obligors  thereon;  and  said  notice  shall  also  provide 
that  any  person  having  such  certificate  in  his  or  her  possession,  or 
under  his  or  her  control,  shall  produce  the  same  within  a  time  named 
in  said  notice,  and  present  die  same  to  the  bank  issuing  the  same, 
and  upon  default  thereof  shall  forfeit  all  right  or  claim  thereto,  or 
to  the  money  due  thereon.  Such  notice  shall  also  provide  that  at 
the  expiration  of  the  time  of  publication,  an  application  will  be  made 
to  the  said  oourt  for  an  order  declaring  said  certificate  null  and  void ; 
and  directing  the  payment  of  the  money  so  deposited  in  and  held  1^ 
said  bank  to  the  petitioner  if  the  same  shall  not  have  been  previously 
paid,  and  if  a  bond  or  undertaking  shall  have  been  given  to  secure 
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frcoD  Biudi  bank  the  payment  of  euch  certificate  and  its  releaae,  dia- 
'  diarge  and  eatisfaction  is  sought,  in  addition  to  having  eaid  certificate 
declared  null  and  void,  then  said  notice  shall  also  state  that  said 
application  will  also  be  made  at  said  time  to  said  court  to  have  such 
order  declare  such  bond  or  undertaking  released,  disdiarged  and  satis- 
fied and  the  obligors  relieved  therefrom. 

(L.  18M,  ch.  461,  t  T;  L-  IWl,  ch.  171,  t  «.) 

§  1 18.  AppliottioB  for  final  order.  —  At  the  expiration  of  the  time 
of  the  publication  of  such  notice,  the  petitioner  may  apply  to  said 
courts,  after  giving  said  bank  and  each  party  to  said  bond  or  under- 
taking, bis  executors,  administrators  or  assigns,  oUier  than  the 
petitioner,  at  least  eight  days'  personal  notice  of  such  second  applica- 
tion for  a  final  order  declaring  such  certificate  null  and  void,  and 
directing  said  bank  to  p«y  over  the  money  so  deposited  to  the  peti- 
tioner if  the  same  shall  not  have  been  previously  paid,  and  if  such 
bond  or  undertaking  has  been  given  to  su<^  bank  to  procure  the  pay- 
ment of  such  certificate,  and  its  release,  discharge  and  satisfaction  is 
sought,  such  notice  of  such  second  application  shall  give  notice  of  an 
application  for  a  final  order  declaring  such  certificate  null  and  void 
and  also  for  the  release,  dischaj^  and  satisfaction  of  such  bond  or 
undertaking  and  the  discharge  of  the  sureties  therefrom.  And  if  it 
appears  on  said  application  for  said  final  order  that  the  provisions 
of  this  article  have  been  complied  with  the  court  shall  grant  the 
same. 

(L.  18M,  oh.  401,  S  Bi  L.  ISOl,  ch.  ITl,  I  T.) 

§  119.  Order;  filing,  and  lervioe;  refusal  to  paj.  —  Such  final  order 
shall  contain  a  recital  of  the  first  order  and  shall  be  filed  and  entered 
in  the  clerk's  ofSoe  of  the  county  in  which  said  bank  is  situated,  and 
upon  the  production  of  a  certified  copy  of  said  second  order  to  said 
bank,  it  shall  pay  to  such  petitioner  the  amount  due  on  said  certificate 
of  deposit  if  the  same  shall  not  have  been  previously  paid. 

After  the  service  upon  said  bank  of  a  certified  copy  of  the  said 
second  order  if  said  bank  shall  refuse  or  neglect  to  pay  over  the 
money  due  on  said  certificate,  it  may  be  recovered  of  said  bank  in  the 
same  manner  as  if  such  certificate  had  not  been  lost  or  destroyed. 

(L.  1899,  eh.  451,  K  8,  10;  L.  1901,  ch.  171,  I  8.) 
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§  120.  Bond  disoliarged;  bank  released.  —  No  claim  thereafter 
made  by  any  person  having  such  oertificate  in  his  or  her  possesaion, 
shall  be  available  against  such  bank,  and  the  bank  shall  forever  there- 
after be  fully  and  entirely  relieved  of  any  liability  by  reason  of  its 
having  issued  such  certificate  or  for  the  money  due  thereon.  After 
the  granting  of  any  such  order  declaring  any  such  (^rtificate  nnll 
and  void,  and  any  bond  or  undertaking  given  to  any  bank  to  secure 
the  payment  of  such  a  certificate,  released,  diachai^d  and  satisfied, 
no  claim  made  on  any  such  bond  or  undertaking  shall  be  available 
or  be  enforced  against  any  party  or  corporation  giving  sudi  bond  or 
any  obligor  thereon  but  each  such  person  and  corporation  shall  be 
fully  and  entirely  relieved  from  all  liability  on  such  bond  or  under- 
taking. 

(L.  ISW,  ch.  401,  I  11;  L.  1901,  ch.  171,  ]  9.) 
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AUTICLE    4. 

SAViHoa  BABKa. 
£k(^ioi(  130.  Incorporation. 

131.  Notio*  of  intention  to  orgwiiie. 

132.  Filing  of  eertificAte  by  ■nperintcndent. 

133.  Ewminktion  by  mperintendent. 

134.  Certificate  of  uithorUation. 

135.  When  person*  named  in  certificate  become  a  corporation;  povera 

136.  Must  begin  bnain«M  within  one  fear. 

137.  Tnutees  and  their  powers. 

138.  By-lawi. 

139.  Meeting  of  tnuteca;  quorum. 
140-  Vacancies. 

141.  Secnrity  may  be  required  from  employee!  and  lalariea  fixed. 

142.  Dividends,  compensation,  and  loan*  to  tnutees  prohibited. 

143.  Repayment  of  depoeita;  regulation*;  limitation. 

144.  DepoeiU  of  minors,  and  trust  deposits,  and  deposits  in  the  nan 

of  more  tlian  one  person. 

145.  Wife  witness  against  husband;  claimants  may  be  interpleaded. 

146.  In  wtiat  secnritie*  deposits  may  be  invested. 

147.  limitation  as  to  real  property. 

148.  Avnilable  fond  for  current  expenses;  bow  loaned. 

149.  Temporary  deposits. 

150.  Personal  secnrity  prohibited ;  loans  on  bond  and  mortgage. 
161.  Mortgaged  property  to  be  insured. 

IG2.  Restrictions  on  methods  of  doing  business. 
163.  Rate  of  interest;  extra  dividends. 
154.  Per  centum  of  snrpliu,  how  determined. 
ISB.  Compensation  of  officers. 

156.  No  other  report  or  inspection  required. 

157.  Examination  of  vouchers  and  assets  by  trustees. 

158.  Expenses  to  be  paid. 

159.  Certain  debte  from  insolvent  banks  and  trust  companies  prefem 


100.  Advertisements  of  unauthorieed  savings  banks  prohibited. 
161.  Charters  to  be  conformed  to  this  chapter. 
102.  Savings  bank  voluntarily  ckMed. 
-     les.  When  dissolution  effected. 
104.  Deposit  of  unclaimed  money*. 

g  130.  Inoorporation.  —  Thirteen  or  more  peracoift,  twotihirde  of 
wbom  Bhall  be  residents  of  the  county  where  the  proposed  bank  shall 
be  located,  may  become  a  savings  bank  by  executing  under  their 
hands  and  seals  and  acknowledging  a  certificate  in  duplicate,  one 
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duplicate  to  be  filed  in  the  ofBce  of  the  clerk  of  such  county,  and  tiie 
other  in  the  office  of  the  Buperintendent  of  banks  within  eizly  days 
after  its  acknowledgment,  which  ehall  set  forth: 

1.  The  name  by  which  the  corporation  shall  be  known. 

2.  The  place  where  ite  business  is  to  be  transacted,  designating 
the  particular  city,  village  or  town,  and,  if  in  a  city,  the  ward  therein. 

3.  The  name,  residence,  and,  if  in  a  city,  the  street  and  number, 
occupation  and  post-office  address,  of  eac^  member  of  the  corporation. 

4.  A  declaration  thiit  each  member  of  the  corporation  will  accept 
the  responsibilities  and  faithfully  discharge  the  duties  of  a  trustee  in 
such  corporation  when  authorized  according  to  the  provisions  of  law. 

(Former  section  100;  R.  S.,  1563,  16S4;  L.  1SS2,  eb.  409,  {{  230-238.) 
BUak  [orma  foT  tUe  oi^anluitioii  of  uTingB  institulioni  mAj  b«  obtained  from 
the  tuperintoDdeiit  of  tbo  banldng  department. 
See  General  Oorporation  Law,  U  4-6. 
See  New  York  Cooatltutiou,  art.  VIII,  I  4. 
See  Tax  Law,  I  4,  nbd.  14,  H  183,  180. 

§  131.  Hotioe  of  intention  to  oiganize.  — A  notice 'of  intention  to 
organize  such  savings  bank  shall  be  published  at  least  once  a  week 
for  four  weeks  previous  to  filing  such  certificate  in  at  least  one  news- 
paper of  the  largest  circulation  publi^ed  in  the  cdty,  village  or  town 
where  such  savings  bank  is  proposed  to  be  located,  or,  if  there  is  no 
newspaper  published  therein,  then  in  some  newspaper  published  in 
the  ooun^-,  if  none  in  the  county,  in  an  adjoining  county;  whit^ 
notice  shall  specify  the  names  of  the  proposed  corporators,  the  name 
of  the  proposed  savings  bank,  and  the  location  of  the  same  as  set  fortli 
in  the  certificate;  and  if  there  is  any  savings  bank  oiganized  and 
doing  business  in  such  county,  a  copy  of  sudi  notice  shall  also  be 
sent  to  every  such  savings  bank  so  organized  and  doing  business,  at 
least  fifteen  days  before  the  filing  of  such  certificate. 
(Former  aeeUon  101;  R.  S.,  1064;  L.  1882,  ch.  400,  )  239.) 
Certain  ad verti  semen ts  bf  a  National  bank  uilng  the  word  "saTings"  therein, 
liald  to  be  prohibited.  Opinion!  Attr..0«ii1,  Febmary  0,  1906,  and  Norembtr  10, 
1908. 

§  138.  Piling  of  oertifloate  by  superintendent.  —  If  sudi  certificate 
shall  not  be  in  form  and  substance  as  required  by  this  article  and  not 
duly  and  properly  acknowledged,  or  not  accompanied  by  evidence 
satisfactory  to  the  superintendent  of  the  publieati(Hi  and  service  in 
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good  faitli  ftcoordiiig  to  the  intent  and  pnrpoee  of  this  article  of  the 
Dotioe  required  by  the  preceding  secticsi,  the  superintendent  shall 
refoae  to  file  Hudi  certificate  ontil  it  shall  be  amended  to  oonform  to 
the  provisions  of  this  article.  If  each  certificate  is  in  due  form  and 
duly  executed  aocorduig  to  the  prorisitnu  of  this  article  and  is  ac- 
companied by  evidence  SBtisfaetory  to  the  superintendent  of  the 
proper  poblicaticm  and  service  in  good  faith  c^  such  notice,  he  shall 
forthwith  indorse  the  same  over  bis  official  signature  "  filed  for  ex- 
amination," with  the  date  of  such  indorsement 

(Fonner  Mctioa  102;  R.  B.,  10«4;  L.  1882,  di.  409,  |g  240,  241.) 

§  133.  Examination  by  (nperintendent.  —  The  superint^ident  shall 
thereupon  ascertain  from  the  best  sources  of  information  at  hia  com- 
mand: 

1.  Whether  greater  convenience  of  access  to  a  aavings  bank  will 
be  afforded  to  any  considerable  number  of  depositors  by  opening  a 
savings  bank  in  the  place  designated  in  the  certificate. 

2.  Whether  the  densi^  of  the  population  in  the  neighborhood 
designated  for  such  savings  bank,  and  in  the  summnding  country, 
affords  a  reasonable  promise  of  adequate  support  to  the  enterprise. 

3.  Whether  the  responsibility,  character  and  general  fitness  for  the 
discharge  of  the  duties  appertaining  to  such  a  trust  of  the  persons 
named  in  the  certificate,  are  such  as  to  ciHnmand  the  confidence  of 
the  community  in  which  such  savings  bank  is  proposed  to  be  located. 

(FomMf  lection  108;  B.  B.,  1684;  L.  1882,  ch.  409,  t  242.) 

§  134.  Certifloate  of  anthorication.  —  If  the  superintendent  shall 
be  satisfied  from  bis  own  knowledge  or  from  information  gained  con- 
cerning the  several  matters  specified  in  the  last  section,  that  the 
organization  of  the  savings  bank  as  proposed  in  such  certificate  will 
be  a  public  benefit,  he  shall,  within  sixty  days  after  the  same  has 
been  filed  by  him  for  examination,  issue  under  his  hand  and  official 
seal  the  certificate  of  authorization  required  by  this  chapter  to  the 
persons  named  in  suob  certificate,  or  to  a  porticoi  of  them,  together 
with  such  other  persona  as  a  majority  of  those  named  in  such  certifi- 
cate shall  in  writing  approve,  which  shall  authorize  the  persons 
named  therein  to  open  an  office  for  &e  deposit  of  savings  as  desig- 
nated in  the  certificate,  subject  to  the  provisions  of  this  chapter.    No 
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person  shall  be  named  in  such  certificate  of  authorization,  who  shall 
not  have  made  and  duly  acknowledged  the  declarati<m  prescribed  in 
subdivisions  four  of  section  one  hundred  and  thirty  of  this  chapter. 

The  superintendent  shall  transmit  such  certificate  of  authorization 
to  the  county  clerk  of  the  cotmty  in  which  the  savings  bank  is  to  be 
located,  who  shall  file  the  same  and  attach  it  to  the  certificate  of 
incorporation  previously  filed  by  him  and  record  both  certificates  in 
the  bode  of  record  of  incorporations;  and  the  superintendent  shall 
also  file  a  duplicate  of  such  certificate  in  his  own  office. 

If  the  superintendent  shall  not  be  satisfied  that  the  establishment 
of  a  savings  bank  as  proposed  in  any  certificate  filed  by  him  is  ex- 
pedient and  desirable,  he  shall,  within  sixty  days  after  the  filing 
thereof,  give  notice  to  the  county  clerk  of  the  coun^  in  which  audi 
savings  bonk  is  proposed  to  be  located,  that  he  refuses  to  issue  a 
certificate  of  authorization  for  such  savings  bank,  which  notice  shall 
forthwith  be  filed  by  the  coimty  clerk  with  the  certificate  of  inc(v- 
poration  of  such  savings  bank. 

(Former  bscUod  104;  R.  8.,  lOSS;  L.  1682,  ch.  400,  |t  24»-24S.) 

§  136.  When  persons  named  in  oertifioate  booome  a  oorporation; 
powers.  —  Upon  the  filing  of  any  certificate  of  authorization  of  a 
savings  bank  as  hereinbefore  provided,  the  persons  named  therein, 
and  their  successors,  shall  thereupon  become  and  be  a  oorporation, 
and  be  vested  with  all  the  powers  and  charged  with  all  the  liabilities 
conferred  and  imposed  by  law  upon  savings  banks;  and  in  addititm 
to  the  powers  conferred  by  the  general  oorporation  law,  every  such 
corporation  shall  have  power  to  receive  on  deposit  any  sum  of  money 
that  may  be  offered  for  that  purpose  by  any  person,  or  by  any  cor^ 
poration  or  society,  and  to  invest  the  same,  and  to  declare,  credit  and 
pay  dividends  thereon,  and  further,  to  transact  the  business  of  a  sav- 
ings bank  as  hereinafter  provided  and  not  otherwise.  No  such  cor- 
poration shall  receive  deposits  until  it  shall  have  transmitted  to  the 
superintendent  of  banks  the  name,  residence  and  post-o£Boe  address 
of  each  of  the  officers  of  such  savings  bank.  > 

(PormeT  wcUoo  100;  B.  8.,  1663,  166S,  16S7;  L.  1888,  ch.  409,  91  23S,  248, 
247,  266.) 

Sm  General  Corporation  Law,  SS  11.  13,  14. 

1.  A  uvingB  itutitution  and  a  national  bank  entered  Into  an  agreement,  where- 
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bf  *U  of  the  bnaineM  of  the  two  eorporktfonB  w^a  to  be  done  in  the  laine  offlM 
And  over  the  Mune  counter,  by  the  Wine  individumla,  the  only  Beparatioa  being  In 
tbe  book*  o(  acconnt.  The  institution  *a  inch  received  no  money,  but  &U  of  its 
funds  were  to  be  deposited  in  the  iMnk,  and  coTTeaponding  credits  were  to  take 
the  pl««e  of  actual  pajrments  by  the  Iwnk.  The  businMS  of  the  iutitution  and 
the  bank  was  carried  on  under  this  arrangement,  the  former  keeping  no  cash- 
drawer  or  sate  for  the  deposit  of  money.  One  C.  delivered  over  the  counter  of 
the  bank  to  B.,  who  was  both  the  treasurer  of  the  institution  and  the  cashier 
of  tlie  hank,  a  aum  of  money,  whicb  the  deaired  deposited  with  the  loititution  to 
her  credit.  B.  received  the  money,  entered  it  in  C's  paes-book,  as  deposited  with 
the  institution,  and,  as  he  teetifled,  placed  it  in  the  caah-drawer  of  the  bank;  it 
was  not  entered  on  the  bank  cash  bocdc  or  credited  to  the  Institution,  and.  In 
some  manner  unexplained,  it  disai^>eared.  In  an  action  to  recover,  among  other 
things,  the  amount  of  this  deposit,  held,  that  while  as  between  C.  and  the  inatitn- 
tion,  B.  received  the  money  aa  ita  treasurer,  as  betwe«n  the  bonk  and  the  institu- 
tion at  the  same  instant  he  received  it  as  cashier,  it  became  the  money  of  the 
bank,  and  the  bank  waa  liable  to  the  institution  therefor ;  also,  that  this  was  eo, 
although  the  money  did  not  go  into  the  cash-drawer,  but  was  embenled  by  the 
said  caahier  and  treasurer  B.  Fishkill  Saving*  Institute  V.  Bostwick,  Keceiver, 
K  N.  Y.  BOB. 

2.  The  superintendent  of  the  banking  department  In  January,  1868,  aaked  the 
opinion  of  the  attorney-general  whether  a  savings  bank  has  the  right  to  delegate 
ita  powera,  and  inclosed  for  his  examination  a  contract  which  provided,  that  in 
eonaideration  of  the  rec^ving  by  a  certain  national  bank  of  all  the  depoaita,  and 
also  the  income  and  intereat  from  all  the  assets  tielonging  to  a  savings  bank 
occupying  adjoining  rooms,  the  national  bank  agreed  with  the  savings  bank  — 

To  pay  Ave  per  cent,  interest  per  annum  on  deposits  in  said  institution,  to 
be  computed  and  paid  in  accordance  with  the  rules  of  aaid  institution  with  ite 
depositors- 

To  pay  all  salaries  of  the  clerks  and  ofllcera  of  aaid  institution  and  all  rents, 
taxes  and  incidental  expenses  connected  with  the  keeping  of  the  account  thereof. 

To  pay  the  intereet  upon  the  aurphu  fund  of  the  savings  b«ik  at  the  rate 
of  five  per  cent,  per  annum,  which  interest  shall  be  paid  sani-annually  and  added 
to  the  surplus  fund.  The  amount  of  the  surplus  fund  for  the  purpose  ot  comput- 
ing the  interest  thereon  is  understood  and  agreed  to  be  by  the  parties  on  the  let 
day  of  July,  1876,  the  sum  of  tQ,2S6.78.  and  shall  hereafter  be  increased  only  by 
crediting  to  it  all  pr«niuius  which  shall  hereafter  be  saved  on  bonds  and  other 
securities,  gold  and  gold  drafts,  sold  or  redeemed)  but  it  was  understood  that  all 
gold  received  for  interest  and  premiunia  thereon  should  belong  to  and  be  the  prop- 
erty of  the  national  bank;  said  surplus  fund  should  also  be  increased  by  credit- 
ing to  it  the  difference  between  the  price  paid  for  the  bonds  or  securities  and  par, 
when  audi  bonds  or  securities  should  be  purchased  at  less  than  par.  All  pre- 
miums which  should  hereafter  be  paid  by  said  institution  for  bonds,  stocks, 
mortgages  or  other  aeeurities,  should  be  charged  to  and  deducted  from  audi 
surplus  fund. 

nie  national  bank  to  pay  all  drafte  made  on  it  by  the  savings  bank,  either 
to  pay  depositors,  or  for  iovestmente. 

The  itatioual  bank  to  be  responsible  for  the  safe-keeping  of  the  bonds  or 
other  seeuritlea,  and  the  moneys  of  the  aavings  bank. 


D.qit.zeaOvGoOt^lc 


218  THE    BAREINQ    LiW. 

Hw  MTlnga  bank  to  besr  all  loiiea  Bnstained  on  Mooont  of  twd  debto,  depn- 
eiatiom  uid  otherwise,  uid  all  expenses  of  litigBtfon. 

Th«  oontroet  to  talce  effect  on  a  certain  day,  and  continue  in  force  for  tlie 
term  of  two  yean. 

In  thm  replj  by  tbe  attomejr-geiieral  filed  in  the  banking  department,  January 
11,  1882,  that  4^oer,  aftei  quoting  the  law  r^;ulatiiig  the  management  of  Ntvings 
bank*,  aajB: 

"  I  think  the  contract  amounts  to  an  attempt  to  delegate  the  trust  power  of 
the  trustee*. 

"  The  general  rules  applicable  to  trusts  apply  with  equal  force  to  trustaea  of 
savings  banks.  The  law  permits  such  institutions  to  eSst  as  places  at  safe 
deposit  for  the  aoctimulation  of  limited  amounts.  They  are  generally  patronized 
t^  people  of  small  means,  and  the  law  takes  oc^niiance  of  that  fact.  It  means, 
therefore,  that  savings  banks  shall  be  sate  and  secure,  and  in  order  to  eo  proride, 
it  has  hedged  them  about  with  the  provisions  of  law'  above  enumerated.  The 
law  dearly  points  out  the  path  to  be  pursued  by  its  officers  in  the  dlseharga  of 
their  trust.  Being  creatures  of  the  statute,  as  well  as  trustees,  the  offleara  ot 
•ueh  institutions  are  not  permitted  to  deviate  from  the  express  rules  laid  down 
by  statute  for  tiieir  guidance. 

"  The  trust  is  personal  to  the  trustees.  They  cannot  lawfully  delegate  their 
trust  powers.  Trustees  of  savings  banks  have  no  authority  to  [mtvide  for  the 
investment  and  management  of  mon^  received  on  deposit  in  any  other  way  than 
by  themselvea,  or  the  proper  officers  immediately  employed  by  tbam  and  directly 
accountable  to  them.  After  trustees  of  a  savings  bank  have  invested  the  mon^s 
received  on  deposit,  they  are  accountiAle  to  depositors  for  the  actual  proceeds  of 
such  investment  as  trustees,  but  not  personally,  if  acting  prudently  and  in  good 
faith.     •    •    • 

"  The  trustees  have  no  right  to  sell  or  bargain  away  those  proceeds  for  a  stipa- 
lated  sum.  The  law  does  not  conUmplato  that  the  trustees  shall,  by  any  bargain 
or  arrangement,  subject  to  hazard  these  trust  funds.  On  the  contrary,  it  has 
pointed  out  the  course  which  must  be  pursued  by  them  strictly,  and  whether  a 
oontract  of  thle  nature  might  be  more  advantageous  to  the  depositors  than  for 
the  tmsteea  to  ob^  the  strict  letter  of  the  law,  is  not  to  be  wnsidered.  Trustees 
are  not  permitted  in  any  manner  to  epeculato  with  these  trust  funds. 

"  If  the  facto  in  this  case  should  reveal  that  the  stockholders  ot  the  national 
hank  are  the  same  persons  who  are  the  trusteea  ot  the  savings  Institution,  then 
clearly  such  an  arrangement  as  is  set  forth  tn  this  contract,  whereby  the  truateee 
should  seek,  under  the  guise  of  a  contract  between  the  savings  bank  and  the 
national  bank,  to  make  money  for  themselves  out  ot  the  deposits  of  the  savings 
bank,  would  render  the  contract  clearly  lllepl. 

"Any  arrangement,  therefore,  by  which  they  should  seek,  directly  or  indirectly, 
to  moke  money  for  themselves  out  ot  the  deposits,  and  theretiy  deprive  the  de- 
positors of  the  surplus  which  might  accrue  if  they  carried  out  strictly  the  pro- 
visions ot  the  act,  would  be  illegal. 

"  I  do  not  think  the  mere  contract  by  a  savings  bank  with  a  discount  bank  to 
have  the  clerical  work  of  the  savings  bank  done  by  such  discount  bank,  would 
he  illegal  or  a.  violation  of  the  provisions  of  the  Savings  Bank  Act,  but  If  an 
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Amngenient  ia  nude  by  which  a  delegktion  of  power  to  «iereiM  Jndffuviit  or 
di*eretion  u  oonferred  it  would  b«  illegaL" 

3.  In  Angoat,  1886,  tlta  uitlior  aubmitted  tha  foUowliig  queatioiu  to  th« 
sttom^-generftl : 

First:  May  the  board  of  tniit«M  of  the  inttitntioil  lawfnlly  pay  to  the  per- 
tonal  represeDtatiTei  ol  a  deceased  preeldent,  or  other  officer,  the  unearned  lalaiy 
for  the  rmuunder  of  the  t«nn  tor  which  he  waa  elected? 

Seoond.  May  the  lalary  be  paid  to  the  pereonal  repreaentatiTC*  up  to  the  clOM 
of  the  leave  ol  abe«nae  granted  to  a  prendeut,  or  other  c^oer  now  deoeaaedr 

In  reply  thereto  the  attorney-general  in  an  opinion  filed  in  the  banking  depart- 
ment, August  25,  188S,  held  aa  tollowBT 

"  To  both  of  theae  que*ti<»ia  I  wn  constrained  to  return  a  negative  answer,  for 
the  following  reaaona: 

"  Savings  banks  are  rested  with  certain  well-deAned  powers,  principal  among 
which  ate  the  rights  to  contract  and  be  aontraat«d  with;  to  receive  money  on 
deposit  and  Invesrt  the  eame;  to  act  aa  banks  tor  saving;  and  generally  to 
exercise  any  oorporate  power*  necessary  to  the  exercise  of  the  main  powers. 
Section  23G,  ch.  400,  Laws  of  1S82.  Further  than  this  they  iuy  not  go.  They 
do  not  poieesB,  nor  can  they  eierdee,  any  corporate  powers,  except  such  as  are 
neecasaiy  to  the  exercise  of  their  main  powers.  1  R.  S.  000,  1  3.  While  they 
may  pay  aalaries  to  Uieir  officers  and  unployeea,  they  cannot  make  gratuitiee  to 

4.  An  opinion  by  the  attomey-gmeral  waa  tiled  in  the  banking  department 
Jnne  12,  1878.  In  reply  to  a  communication  inquiring  whether  a  depositor  in 
a  saving*  bank  is  liable  to  be  asaessed  and  taxed  for  hia  depoiit,  that  officer 
aays:  "In  my  opinion,  aection  4  of  chapter  456  of  the  Law*  of  1887  exempt* 
such  deposits  abeolutely  from  taxation,  and  a  depositor  cannot,  therefore,  be 
assessed  for  such  moneys.  The  law  above  mentioned,  in  my  opinion,  prot«cts 
the  individual  depositor  aa  well  aa  the  bank." 

5.  The  authorities  of  tbo  Ponghkeepaie  Savings  Bank  applied  to  the  mpmne 
eonrt  for  a  writ  of  oertiormri  to  review  their  aaaeaamenta,  and  Mr.  Justice  Babi*- 
ash's  opinion  was  filed  September  1,  1879.    It  is  as  follows: 

"  The  deposits  in  savings  banks  are  not  taxable.  Under  the  Revised  Statutes 
moneyed  corporations  were  taxable  upon  their  capital.  Savings  bank*  have  no 
capital;  they  simply  receive  deposits,  tor  which  they  become  liable  to  the  de- 
positor with  accrued  intorest.  The  design  waa  to  afford  institutionB  wbieb  would 
receive  deposit*  generally  in  small  amounts,  and  to  invest  the  same  so  that  the 
depositor*  would  have  an  income  from  their  earnings.  There  was  nothing  upon 
which  to  base  taxation.  The  savings  banks  were  debtors  for  the  entire  sums  in 
their  bands.  Ordinarily  the  depoaitora  would  have  been  taxable,  but  the  legia- 
latnre  by  chapter  4SS,  Laws  of  1857,  ordered  that  these  deposits  should  not  be 
taxable. 

"  By  chapter  7S1,  Laws  of  18fl7,  section  7,  it  waa  provided  that  the  pririleges 
and  franchisee  of  sarings  bank*  should  be  deemed  per*onal  property,  and  liable  to 
taxation,  'to  an  amount  not  exceeding  the  gros*  *um  of  the  surplus  earned.'  It 
is  nnder  this  law  that  this  aaaeaament  seema  to  have  been  imposed.  If  the  tax 
was  imposed  upon  the  savings  bank  under  the  Revised  Statutes,  the  bank  would 
have  been  liable  for  the  entire  deposit,  less  its  real  estate.  It  this  waa  the 
correct  view,  then  there  was  no  need  of  the  atatnte  taxing  the  franchise  so  far 
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as  the  '  surplus  earned.'  The  act  ot  1866,  taxing  surplus,  is  conclusive  proof 
that  before  tliat  act  there  was  no  liabili^  of  savings  banks  to  taxation.  There 
are  two  fatal  objections  to  this  taz  under  the  Laws  of  1860.  In  the  first  place, 
the  bankB  have  invested  in  U.  S.  bonds  an  amount  greater  than  the  entire  sur- 
plus earned.  These  bonds  are  free  from  taxatioD,  and  must  be  deducted  before 
a  surplus  for  the  purpose  of  taiatioo  is  made  up.  la  the  second  place  the  act 
of  1666  is  repealed  by  the  act  of  1875  (chapter  371,  Laws  of  1875').  Among  the 
designated  acts  and  parte  of  acts  repealed,  is  enumerated  section  7,  chapter  7S1, 
Laws  of  1860,  and  also  '  anj  other  acts  or  parts  of  acts  relating  to  savings  bank* 
or  iDstitntious  for  saviogB;  the  Law  of  1ST5  is  wholly  silent  as  to  taxation  of 
■ayin^  banks,  although  it  provides  one  rule  for  every  saving  bank,  whether 
incorporated  before  the  Act  of  1875,  or  to  be  thereafter  incorporated. 

"  Moreover,  it  gives  the  surplus  to  the  depositors,  reserving  ten  per  cent,  of 
the  deposits  for  a  surplus  to  cover  depreciation  of  investments.  The  law  exempt- 
ing deposits  on  taxation  is  not  repealed,  except  it  be  held  repealed  by  the  general 
words  repealing  *  any  other  act  or  parts  of  acts  relating  to  savings  banks  or 
institutions  for  savings.'  This  question  will  be  material  only  when  depositors 
are  taxed.  That  question  is  not  presented  by  this  return.  My  conclusion  is, 
that  the  tax  imposed  by  the  assessors  for  the  Surplus  earned  is  illegal,  and  must 
be  set  aside  without  cost" 

§  136.  Hnst  begin  bnsineH  within  one  year.  —  Every  such  cor- 
poration which  shall  not  organize  and  commence  bueinesB  within  one 
year  after  the  certificate  of  authorization  has  been  filed,  shall  forfeit 
ita  rights  and  privil^ea  as  a  corporation  under  this  chapter.  The 
superintendent  of  banks  may,  for  satisfactory  cause  to  him  shown, 
by  an  order  under  his  hand  and  official  seal,  extend  the  term  within 
which  such  organization  may  be  efieoted  and  such  business  eom- 
menced,  for  not  more  than  one  year.  Such  order  shall  be  transmitted 
to  the  county  clerk  of  the  county  in  which  such  savings  bank  is  to  be 
located,  who  shall  file  the  same,  together  with  its  certificate  of  incor- 
poration and  certificate  of  authorization. 

(Former  section  100;  L.  1882,  ch.  409,  |  248.) 

§  137.  TruBtees  and  their  powers.  —  There  shall  he  a  hoard  of  not 
less  than  thirteen  trustees  of  every  such  corporation,  who  shall  have 
the  entire  management  and  control  of  all  its  affairs,  and  who  shall 
elect  from  their  number,  or  otherwise,  a  president  and  two  vice- 
presidents,  and  such  other  officers  as  they  may  deem  fit  The  persons 
named  in  the  certificate  of  authorization  shall  be  the  first  trustees. 
A  vacancy  in  the  board  shall  be  filled  by  the  board,  as  soon  as  prac- 
ticable, at  a  regular  meeting  after  the  vacan(^  occurs.  Each  trustee, 
whether  named  in  the  certificate  of  authorization  or  elected  to  fill  a 
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vacancy,  shall,  when  such  certificate  of  authorization  has  been  issued 
or  when  notified  of  snch  electioD,  take  an  oatli  that  he  will,  so  far  as 
it  devolves  on  him,  diligently  and  honestly  administer  the  affairs  of 
such  corporation,  and  will  not  knowingly  violate,  or  willingly  permit 
to  be  violated  any  of  the  provisions  of  law  applicable  to  such  corpora- 
tion. Sudi  oath  shall  be  subecribed  by  the  trustee  making  it  and 
certified  by  the  officer  before  whom  it  is  taken,  and  shall  be  imme- 
diately transmitted  to  the  superintendent  of  banks  and  filed  and  pre- 
served in  his  office.  No  person  who  is  not  a  resident  of  this  state 
or  against  whom  a  judgment  for  any  sum  of  money  shall  have  been 
recovered  or  shall  hereafter  be  recovered  and  remain  unsatisfied  of 
record,  or  unsecured  upon  appeal,  for  a  period  of  more  than  three 
months,  or  who  hereafter  takes  the  benefit  of  any  law  of  bankruptcy 
or  insolvency,  or  who  makes  a  general  assignment  for  the  benefit  of 
creditors,  shall  be  a  trustee  of  any  savings  bank,  and  the  office  of  any 
such  trustee  is  hereby  vacated.  It  shall  be  lawful  for  the  board  of 
trustees  of  every  such  corporation  by  a  resolution  to  be  incorporated 
in  its  by-laws,  a  copy  of  which  shall  also  be  filed  with  the  superin- 
tendent of  banks,  to  reduce  the  number  of  trustees  named  in  the 
original  charter  of  such  corporation  to  a  number  not  less  than  the 
minimum  named  in  this  article.  Such  reduction  shall  be  effected 
gradually  by  the  occurrence  of  vacancies  by  death,  resignation,  or 
forfeiture,  until  the  number  is  reduced  to  thirteen,  or  to  such  greater 
number  as  shall  be  designated  in  the  aforesaid  resolution;  or  the 
number  of  trustees  may  be  increased  to  any  number  designated  in  a 
resolution  for  that  purpose,  where  reasons  therefor  are  shown  to  the 
satisfaction  of  the  superintendent  and  his  consent  in  writing  is 
obtained  thereto.  It  shall  not  be  lawful  for  a  majority  of  the  board 
of  trustees  of  (my  savings  bank  to  belong  to  the  board  of  directors  of 
any  one  bank  or  national  banking  association.  When  any  trustee 
of  a  savings  bank  shall,  by  becoming  a  director  of  a  bank  or  national 
banking  assocation,*  cause  a  majority  of  the  trustees  of  such  savings 
bank  to  be  directors  of  any  one  bank  or  national  banking  association, 
his  term  of  office  as  trustee  of  the  savings  bank  shall  thereupon  end. 
Any  savings  bank  knowingly  violating  this  provision  shall  forfeit  all 
its  rights,  privileges  and  franchises.     Such  violation  shall  be  de- 


*  So  in  original. 
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termined  in  the  same  maimer  as  a  violation  of  sabdiviBion  six  of 
section  twent^-Beven  of  article  two  of  this  chapter. 

[Former  wction  107;  L.  18SS,  ch.  415,  920;  L.  1806,  eh.  463;  L.  1908,  eh.  153.) 
See  Peiuil  L*w,  {S  295-298. 

1.  A  trvuMtion  entered  upon  the  books  of  a  lavuiga  bulk,  although  made  by 
the  bftnlc  officera,  is  presumed  to  have  been  done  with  the  knowledge  and  aasent 
of  thd  trustees,  who  are  responsible  for  the  acts  of  the  officers  whom  thejr  pUce 
and  retain  in  position.  Tru8t«es  are  legalljr  chargeable  with  notice  of  the  acts 
of  the  ofScers,  especially  when  tboae  acta  are  entered  upon  the  books  of  the  bank. 
And  if  trustees  desire  to  escape  liability,  they  must  deaist  from  illegal  or 
improvident  actions  and  try  to  remove  officers  who  do  them.  Paine,  Receiver,  v. 
Mead,  09  How.  Pr.  318. 

2.  A  bond  deposited  for  safe-keeping  with  the  cashier  of  a  Baviogs  bank,  who 
placed  the  bond  in  the  bank's  safe,  held  to  be  in  the  custody  of  the  bank  and  not 
of  the  cashier  personally,  and  that  the  bank  was  chargeable  with  notice  of  the 
owner's  rights,  1879.    Zuger  v.  Beet,  Receiver,  44  Super.  Ct.  <J.  &  S.)  393. 

3.  The  superintendent  of  the  banlcing  department  submitted  to  the  attorney- 
general  the  question  of  the  right  of  a  savings  bank  chartered  in  1871,  but  sub- 
ject to  the  provisions  of  the  General  Savings  Bank  L*w,  passed  in  187&,  to 
increase,  by  a  resolution  of  its  board  of  trustees,  duly  adopted,  the  number  of 
tmstees  of  the  bank  to  nine,  the  number  provided  for  by  their  charter  being 
seven,  and  in  addition  asks,  "Are  not  savings  banks,  by  said  chapter  371  of  the 
Laws  of  1876,  and  amendatory  acts,  required  to  increase  the  number  of  trustMS 
to  at  least  the  minimum  therein  provided  for,  viz.,  thirteen  I"  Also,  the  further 
question,  "  Can  the  superintendent  of  the  banking  department  lavrftllly  approv* 
an  increase  of  the  members  of  a  Ixiard  of  trustees  of  any  savings  bank,  to  a 
number  less  than  the  minimum  fixed  by  the  Law  of  IST6,  to  wit,  thirteen?" 

In  an  opinion  by  the  attorney-general  filed  in  the  banking  department  May  3, 
1880,  that  officer  says  he  has  "  carefully  examined  the  provisions  of  the  General 
Savings  Bank  Act,  and  other  statutes  bearing  upon  the  subject  of  inquiry,  and  is 
of  opinion  that  section  10  (260)  of  that  act,  which  fixes  the  minimum  number 
of  trustMS  at  thirteen,  has  reference  only  to  savings  banks  organized  under  the 
provisions  of  said  act.  The  language  of  the  section  Is:  'The  business  of  every 
such  eorporation  shall  be  managed  and  directed  by  a  board  of  trustees  of  not 
less  than  thirteen.*  The  words  '  such  oorpoTation '  manifestly  refer  to  the  cor- 
poration which  the  preceding  sections  provide  for  organising,  namely,  new  savings 
banks.  8«etion  60  (264)  of  the  act  in  question  applies  to  both  classes  of  savings 
corporations,  thoes  previously  organised  and  those  organized  under  the  Act  of 
187S,  and  provides  that  it  shall  be  lawful  for  the  board  of  trustees  of  any  sav- 
ings eorporation  ...  to  rsduee  the  number  of  trustees  named  in  the  original 
etuirter  of  tuoh  eorporation  to  a  number  not  less  than  the  minimum  named  in 
this  act  ...  or  the  number  of  truiteea  may  be  increased  to  any  number  desig- 
Bated  in  a  resolution  for  that  purpose,  where  reasons  therefor  are  shown  to  tlie 
satisfaction  of  the  superintendent,  and  his  consent  In  writing  obtained  thereto." 
He  further  states;  "It  will  be  observed  that  while  the  right  to  decrease  down 
to  the  minimum  '  thirteen '  Is  absolute,  the  right  to  increase  to  any  number  is 
subject  to  the  oondltion  that  reasons  therefor  must  be  shown  to  the  satisfaction 
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of  the  ■uperinteBdait,  uid  liii  eonMBt  In  writiiig  be  cM>itMd  therato.  TUa 
aeona  to  indicate  very  plainlj  th«t  the  legiaUture,  In  the  Aot  of  187S  {eh.  371, 
eh.  10  of  thie  reviiion],  while  fixing  »  miiiiiTniwi  of  thirteen  (or  eorporktioni 
orgMused  nnder  it«  proTialon*,  alao  reeogniied  the  fact  tfa«t  other  eaTiiigi  buika 
axiated  under  ehartere  pivriouelj  gnuitvd,  with  ft  !(••  number  of  truateaa  thui 
thirtNn,  which  it  did  not  intend  to  dietnrb  in  thia  pajtienUr,  uid  that  it 
T^arded  it  entirelj  aafe  and  proper  to  leave  the  matter  of  the  ineraaae  in  the 
number  of  troateea  of  both  claaaea  of  aavinga  corporation*  to  be  regulated  hj  the 
aound  diaeration  of  the  anperintendent. 

"  I  am  of  opinion,  therefore,  that  the  aaid  aaringa  bank  may  lawfull]'  inoreaaa 
the  number  of  Ita  tniateea  from  seven  to  nine,  lubject  to  inch  approval  and  ooffl- 
■rat  to  Urn  anperintendent,  and  that  he  may  lawfully  approve  of  and  eonaent  to 
the  awn^  if  the  reason*  therefor  appear  to  him  aatiafactory." 

4.  The  attorney-general,  in  on  opinion  dated  November  14,  IBttO,  held  that  the 
tnutee  of  a  aaving*  bank  wa*  not  ineligible  b;  reaaoa  of  the  faot  that  a  money 
Judgment  had  been  obtained  againat  him  and  remained  unaatlafled  of  record  for 
a  period  of  more  than  three  month*  aa  declared  in  chapter  41S,  Lawa  of  1896, 
provided  he  had  been  granted  a  full  diaobarge  in  bankruptey  of  hi*  debta. 

§  138.  By-lavi.  —  The  board  of  trustees  of  any  such  corporation 
may  from  time  to  time  make  such  by-laws,  rules  and  regulations,  not 
inconsistent  with  law,  as  they  may  think  proper  for  the  election  of 
officers,  for  prescribing  their  respective  powers  and  duties  and  the 
manner  of  discharging  the  same,  for  the  appointment  and  duties  of 
committees,  and  generally  for  tranaacting,  managing  and  directing 
the  affairs  of  the  corporation ;  and  a  copy  oi  the  same  shall  be  trans- 
mitted to  the  BupenQtendent  of  banks,  who  shall  also  be  notified  of 
any  amendment  or  change  therein. 

(Former  aeetion  lOS;  K.  8.,  lS66i  L.  18S2,  ch.  409,  |  2fil.) 

See  General  Corporation  Law,  |  11. 

1.  A  by-law  may  be  part  valid  and  part,  Toid.  Impoaing  aame  penaltiea  for 
offense*,  impoeed  by  statute,  doe*  not  make  same  void.  Sogers  v.  Jones,  etc.,  1 
Wend.  E37,  19  Am.  Deo.  493. 

2.  September  29,  1900,  the  attorney-general  held  a*  Invalid  a  by-law  of  a 
aavinga  Inatitution  which  provided  that  all  accounta  upon  which  no  depoaita  have 
been  made  and  no  draft  drawn  for  t«n  years  in  suooesaion  shall  be  closed  and 
cease  to  draw  intereat  after  the  expiration  of  ten  years  from  the  time  of  the 
last  deposit  or  draft,  nnlees  the  board  of  tmatee*  or  executive  committM  shall 
otherwise  direct 

3.  The  following  by-law  of  a  aavii^  bank  held  to  justify  the  disapproval  of 
superintoHieQt:  "All  paymenU  made  to  persons  producing  the  pass  book  of  a 
depositor  isiued  by  this  bank  shall  be  valid  payments  to  discharge  the  bonk  of 
aU  liability."     Opinion  Atty.-Oen.,  April  8,  1908. 

§  139.  JlMtii^  of  trustees;  quorum. — Regular  meetings  of  the 
board  of  trustees  shall  be  hdd  aa  often  aa  once  a  month  for  the  pur- 
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pose  of  receiving  die  reports  of  their  ofi&cers  and  committees,  and  for 
the  transaction  of  other  buBiness.  A  quorum  at  any  regular  or  special 
or  adjourned  meeting  shall  consist  of  not  less  than  seven,  of  whom 
the  president  shall  be  one,  except  when  prevented  from  attending  by- 
sickness  or  other  unavoidable  detention,  when  he  may  be  represented 
in  forming  a  quorum  by  the  vice-preeident,  who,  in  oase  of  his  absence 
for  like  cause,  may  be  represented  by  the  second  vice-president;  but 
less  than  a  quorum  diall  have  power  to  adjourn  from  time  to  time  or 
until  the  next  regular  meeting. 

(Former  section  100;  R.  S.,  1966;  L.  1882,  ch.  409,  f  262.) 

In  ftn  opinion  by  the  attorney-general,  fll«d  in  the  bwilting  department  under 
date  of  April  12,  1884,  that  officer  holds  that  a  bj-law,  itatJng  the  time  of  hold- 
ing of  the  regular  or  annual  meeting  of  the  truetees  of  a  eavings  Iwnk  Ib  in  itaelf 
■ufBeient  notice  to  all  parties.  All  proeeedinge,  therefore,  had  at  such  ■  meeting 
(assuming  that  the  meeting  transacts  only  legitimate  business,  and  is  a  fair  and 
open  meeting)  are  valid. 

I  140.  Vaoanoies.  —  "Whenever  a  trustee  of  any  savings  bant  shall 
become  a  trustee,  officer,  clerk  or  employee  of  any  other  savings  bank, 
or  when  he  shall  borrow  directly  or  indirectly,  any  of  the  funds  of 
the  savings  bank  in  which  he  is  trustee,  or  become  a  surety  or  guar- 
antor for  any  money  borrowed  of  or  any  loan  made  by  such  savings 
bank,  or  when  he  shall  fail  to  attend  the  r^ular  meetings  of  the 
board,  or  perform  any  of  the  duties  devolved  upon  him  as  such 
trustee,  for  six  successive  months,  without  having  been  previously 
escused  by  the  board  for  such  failure,  the  office  of  such  trustee  shall 
thereupon  immediately  become  vacant;  but  the  trustee  vacating  his 
office  by  failure  to  attend  meetings,  or  to  discharge  his  duties,  may, 
in  the  discretion  of  the  board,  be  eligible  to  re-election. 

(Former  section  110;  R.  5.,  1066;  L.  1882,  ch.  409,  f  2S3.) 

§  141.  Seonri^  may  be  reqnired  from  employees  and  talarlM  fixed. 
—  The  trustees  of  any  such  corporation  shall  have  power  to  require 
from  the  officers,  clerks  and  agents  of  the  corporation  such  security 
for  their  fidelity  aqd  the  faithful  performance  of  their  duties  as  they 
shall  deem  necessary,  and  to  fix  the  salaries  of  such  officers  and 
agents,  subject  to  the  provisions  of  this  chapter. 

Such  security  may  be  accepted  from  any  company  authorized  to 
furnish  fidelity  bonds,  doing  business  under  authority  of  the  New 
York  insurance  department,  which  may  be  approved  by  the  superin- 
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tendent  of  banks  and  the  premiums  p&id  therefor  msj  be  paid  bj 
and  shall  be  allowed  to  said  corporation  as  a  necessary  disbursement. 

(Former  Mctioa  111;  R.  &,  lUfi;  L.  1882,  eh.  409,  |  2S4.) 

1.  In  reply  to  an  inquiry  made  bj  the  raperintemdant  of  the  banking  depart- 
mrat,  the  following  opinion  was  rendered  by  the  Bttoraej-general,  Deoember  6, 
18Sfl: 

"Tour  latter  of  the  30th  alt.  hae  been  duly  reoelTed,  from  whleh  It  appear! 
that  '  a  proportion  haa  been  introdneed  in  the  board  of  tnuteca  of  a  HiTing* 
bank  that  individual  bondnnen  h  Nratiee  for  the  fidelity  of  offloere  and  am> 
ployeea  •hoold  not  hereafter  be  accepted,  but  that  the  bonda  of  lite  eorporaUona 
which  make  a  tnuineea  of  inenting  or  gxiaranteeing  the  fldeli^  of  cnployeM 
•honld  be  required;  and  that  the  Initltution  ahonld  pay  aa  a  regular  apenee  the 
premimne  im  anch  bonda  or  policies.' 

"  Hy  opinion  ia  requeated  '  whether  aneh  payment  of  premium  would  be  aa 
aDowable  and  aeeesaary  expanae  under  the  law,  aaaumlng  that  the  board  belieraa 
aneh  corporate  anretyaUp  to  be  for  the  greater  protection  of  the  funda  of  the 
depoaitora.' 

"  In  reply  thereto  I  beg  leave  to  atate  that  aeetion  8M  (former  number)  of  the 
Banking  Act  (page  202,  Paine'e  Banldag  I^wi,  flrat  edition),  anthoTicea  the 
tmateea  of  aavinga  banka  to  require  from  the  oflteera  aeeurity  tor  the  faithful 
parformaiwa  of  tlieir  dutiee,  but  nowhere  do  I  find  in  the  aet  any  proTiaioa 
authorising  tiie  tmateea  to  pay  out  bank  (unda  for  the  pnrpoae  of  getting  gnar- 
anty  oorporationa  to  guarantee  the  fidelity  of  tlie  olBcera  and  employeea." 

g  142.  Diridendt,  oompenution  and  louu  to  trniteet  proliibitod.  — 

No  tmstee  of  any  such  corporation  ^all  have  any  interest,  direct  or 
indirect,  in  the  gains  or  profits  thereof,  nor  as  sncb,  directly  or  in- 
directly, receive  any  pay  or  emolument  for  his  services,  except  as 
hereinafter  provided ;  and  no  trustee  or  officer  of  any  such  corporation 
shall  directly  or  indirectly,  for  himself  or  as  an  agent  or  partner  of 
others,  borrow  any  of  its  funds  or  deposits,  or  in  any  manner  use  iha 
same  except  to  make  snch  current  and  necessary  payments  as  are 
authorized  by  the  board  of  trustees ;  nor  shall  any  trustee  or  officer 
of  any  soch  corporation  become  an  indorser  or  surety,  or  become  in 
any  manner  an  obligor,  for  moneys  loaned  by  or  borrowed  of  such 
corporation. 

(Former  section  112;  R.  B.,  ISM;  L.  1882,  ch.  409.  |  26S.) 

See  Penal  Law,  Sf  294,  297. 

1.  A  mortgage  made  by  a  tmatee  to  a  third  par^,  and  aaaigned  by  him  to 
bank  to  make  good  a  drfdency  of  assets,  ia  not  void;  a  mortgagor  ia  estopped 
from  claiming  that  there  waa  no  oonsideratlon  therefor,  eince  he  authoriied  it 
to  be  reported  m  part  of  aiaeto  of  bank,  and  on  atrength  of  it  bank  waa  allowed 
to  eoatiww  bnaineaa.    Beat  v.  Tbiel  vt  ol.,  79  N.  Y.  16. 
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2.  Neither  ths  foregoing  defense,  nor  an  allegation  that  obligor  was  deceived 
ij  the  other  tniatees  aa  to  the  real  condition  of  the  bank,  ia  a  defense  to  action 
on  a  bond  given  to  be  used  as  an  asset  of  bank.  Hurd  v.  Eally,  78  N.  Y.  fiSS, 
34  Am.  Rep.  667. 

3.  Vice-preeident  Bawling  Green  SavingB  Bank  took  checks  signed  by  president 
and  aecretarj,  and  used  them  in  individual  stock  speculations.  These  checks 
ware  paid  by  other  checks  upon  bank  of  discount  where  savings  bank  kept  its 
depo«it.  It  was  claimed  that  there  was  no  conversion,  since  no  money  was  taken. 
Held,  it  amounted  to  unlawful  taking  and  misappropriation.  Enapp,  Reoeivar, 
V.  Roche,  62  N.  T.  614,  memorandum. 

4.  An  action  was  brought  by  the  receiver  of  the  People's  Savings  Bank,  to 
recover  from  the  trustees  thereof  money  lost  by  the  bank  by  reason  of  the  illegal 
purchase  of  North  Carolina  bonds,  which,  except  under  certain  circumstances  not 
eusting  when  the  purchase  was  made,  the  trustees  were  prohibited  from  buying. 
After  the  purchase  of  the  bonds,  the  superintendent  of  the  banking  department 
having  caused  the  bank  to  be  examined,  and  having  found  its  flnancial  condition 
to  be  unsatisfactory,  required  the  trustees  of  the  bank,  as  a  condilJon  precedent 
to  not  cbsing  it,  to  give  to  it  their  bonds  and  other  securities  to  make  good  any 
uid  all  deficiencies  in  its  assets  to  meet  its  liabilities.  Upon  he  trial  tbe  oourt 
below  foiind  that  the  entire  loss  resulting  from  the  illegal  purchase  had  been 
reimbursed,  principal  and  interest,  by  the  obligors  mentioned  in  the  bond. 
Held,  that  the  defendants  were  released  from  liability  by  the  payment  of  the 
damages  sustained  by  reason  of  their  illegal  acts,  although  such  payment  was 

^made  by  other  persons,  and  that  this  action  could  not  be  maintained.     Hun, 
^Heceiver,  v.  Van  Dyck  rt  «L,  28  Hun,  587,  afT'd  92  N.  T.  880. 

5.  The  relation  between  a  savings  bank  and  its  trustees  or  directors  is  that 
of  principal  and  agent,  and  that  between  the  trustees  and  depositors,  is  similar 
to  that  of  trustee  and  oestiu  ^ue  trust.  If  such  trustees  transcend  the  limits 
placed  upon  their  powers  in  the  charter  of  the  bank,  and  cause  damage  to  the 
bank  or  its  depositors,  they  are  liable.  They  are  also  bound  to  exercise  care  and 
prudence  in  the  execution  of  their  trust,  in  the  same  degree  that  men  of  common 
prudence  ordinarily  exercise  in  their  own  affairs.  When  loss  is  occasioned  by 
the  failure  of  a  trustee  to  exercise  ordinary  care  and  judgment,  he  cannot  excnse 
himself  by  claiming  that  he  did  not  possess  them;  by  voluntarily  taking  tbe 
position,  he  undertakes  that  he  does  possess  and  will  cocecute  them,  and  it  is 
immaterial  that  tbe  services  are  rendered  gratuitously. 

Defendants  were  trustees  of  C.  P.  Savings  Bank.  When  the  deposits  were 
only  470,000,  the  tmstees  bought  a  bt  for  929,600  and  erected  a  building  thereon 
oosting  927,000,  and  gave  a  mortgage  on  it  for  930,600.  At  time  of  purchase, 
bank's  expense  exceeded  its  income,  and  had  for  some  years,  as  trustees  knew. 
Held,  the  facts  justified  a  finding  that  it  was  a  cose  of  reckless  improvidenee 
and  mismanagement,  and  that  trustees  were  liable.  Hun,  Receiver,  v.  Cary  tt  oL, 
82  K.  Y.  60,  37  Am.  Rep.  640. 

8.  Where  a  savings  bank  in  the  city  of  New  York  purchased  from  a  trustee 
of  such  bank  bonds  and  mortgages  owned  by  him  aggregating  932,000,  made  by 
one  person  upon  unproductive  property  in  the  city  of  Brooklyn  of  unoertain 
TahM,  not  worth  twice  the  value  of  the  mortgages,  such  tranoatlon  Is  ultra  viret, 
Ttint,  Reedver,  v.  Erwin  et  oi,  60  How.  Pr.  S18. 
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7.  Xba  OMM  of  Hard  9.  Qroen,  17  Hun,  S2T,  ud  Htird  c.  Kell]',  id.  not^ 
tJTd  in  78  N.  Y.  eS8,  34  Am.  B«p.  SOT,  holding  Mvinga  bulk  tnutee*  Uabl« 
cm  •  bond  eondition«d  to  nuke  good  any  defieienj'  in  aueti,  in  conaideration  of 
iU  eontiouance  in  busincH,  followed.     Hun  v.  Salter,  14  Weekly  Dig.  413. 

S.  A  tnutoe,  wbo  unctioned  the  oae  of  monej  bj  m  oo-trust«e,  eqiutlly  with 
him  Tiolmt<B  &  prohibition  of  the  ohftrter  againat  any  tnutc«  directly  or  indi- 
rectly borrowing  ita  fundi,  and  the  prohibition  cannot  be  aToided  by  reeorting 
fo  a  porehaee  from  a  trustee  of  mortgage*,  instead  of  loaning  to  him  thereon.    Id. 

0.  A  transaction  made  by  the  bank  offioen  and  entered  on  the  books  may,  for 
the  purpose  of  sustaining  an  action  against  the  tmsteea  for  a  negligent  and 
Ul^al  transaction,  be  preanroed  to  have  been  done  with  the  knowledge  and  eon- 
•ent  of  the  trustees.     Paine,  ReceiTcr,  v.  Mead,  60  How.  Pr,  318. 

10.  In  reply  to  an  inquiry  from  the  superintendent  of  the  banking  department, 
as  to  whether  a  person  who  directly  or  indirectly  sustains  the  relation  of  debtor 
fo  a  savings  bank,  either  as  owner  of  real  estate  upon  which  a  mortgage  is  held 
by  the  bank,  or  as  obligor  upon  any  kind  of  instrument  securing  a  loan  by  a 
bank,  or  one  who  has  interests  with  a  borrower  from,  or  a  debtor  to,  a  bank 
which  might  conflict  with  strict  and  paramonnt  fidelity  to  the  bank,  is  eligible 
to  the  office  of  trustee  under  the  provisions  of  tha  savings  bank  statutes  ol  this 
State,  the  attomey'general,  in  an  opinion  filed  in  the  banking  department  April 
4,  187S,  says: 

"  The  object,  of  the  statute  is  to  secure  disinterested  management  of  savings 
inatitations  solely  in  the  intereat  of  depositori,  and  to  this  end  no  circumstanee 
should  exist  inconsistent  with  the  fiduciary  relation  of  the  trustee  to  bis  trust. 

"  The  policy  of  the  statute  is  to  exclude  absolutely  from  the  management  of 
the  savings  bank  trusts  all  persons  who  have  any  pecuniary  relations  with  a 
bank,  or  with  a  borrower  from  a  bank,  which  might  induce  a  lack  of  vigilanoa 
M  trustee,  or  antagonize  duty  by  private  interest.  This  is  equally  a  rule  of 
reason;  and  experience  has  too  frequently  shown  that,  where  ofBeial  duty  and 
personal  intersits  oome  in  conflict,  the  former  is  likely  to  suffer. 

"  The  only  rule  of  safety,  therefore,  for  all  classes  in  the  different  forma  in 
which  they  may  arise,  is  to  adhere  rigidly  to  the  policy  Indicated  by  the  statute, 
to  deem  as  ineligible  for  the  position  of  trustee  or  officer  of  a  savings  bank  all 
persons  who  have  any  pecuniary  intereit,  whether  as  owner  of  property  subject 
to  mort^tage  held  by  the  bank,  or  aa  borrower,  guarantor  or  partner  of  a  debtor 
to  a  bank,  which  may  influence  in  any  degree  the  performance  of  official  duty. 

"  Strict  enforcement  of  this  rule  may  occasionally  exclude  a  good  man  from 
such  trust,  but  like  results  are  incident  to  all  general  rules  of  public  policy,  and 
.  the  number  of  improper  men  excluded  will  be  much  greater.  The  statute  applies 
practically  the  principle  that  do  man  can  faithfully  serve  two  maaters." 

11.  The  superintendent  of  the  banking  department  in  February,  1B67,  sub- 
mitted the  following  aeriea  of  questions  to  the  sttomey-general : 

"  First.  Is  it  illegal  for  the  trustees  of  a  savings  bank  to  accept  a  guaranty 
of  title  of  property  upon  which  the  bank  loans  money,  from  a  title  guaranty 
company  in  which  one  or  more  of  the  tmatses  of  the  savings  bank  are  stock* 
holders T 

"  Second.  Is  It  illegal  for  savings  banks  to  accept  polidea  of  fire  InsnranM, 
wben  one  or  more  of  the  trustees  of  the  bank  are  directors  or  stockholders  of 
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the  fire  insuTMioe  oompuir,  wbicfa  oontrHU  to  paj  Iom  ooeuioned  bj  flra  to  Um 
bank  u  mortgagM! 

"  Third.  la  it  ill^al  for  a  aavings  bank  to  deposit  monej  with  a  diKonnt 
bank  or  tnut  oompaDjt  where  one  or  more  of  the  truateea  of  the  eavinga  bank 
are  director!  or  etodcholders  of  inch  discount  bank  or  tnut  company  t 

"  Fourth.  Is  it  illegal  for  trustee  of  laviDgs  bank  who  acta  aa  eounael  to 
iMue  a  certificate  aa  to  the  validity  of  the  title  of  borrowera  to  real  estate  upon 
which  the  bank  loana  moneyt "... 

In  an  opinion  filed  February  16,  1887,  the  attomej'-gmeral  held  aa  foUowa: 

"  Said  section  26S  of  the  law  in  ref erenoe  to  wvinga  banka  ( Palne'a  Banking 
Lawa,  page  262)  piovidee  as  follows: 

" '  No  tmatee  of  any  such  oorporation  shall  have  any  Intereat  whatever,  direct 
or  indirect.  In  the  gains  or  profits  thereof,  nor  as  such,  directly  or  indirectly, 
receive  any  pay  or  emolument  for  his  aervieee,  except  as  hereinafter  provided; 
and  no  truatee  or  oflBcer  of  any  aneh  corporation  ihall  directly  or  indirectly,  for 
blmaelf  or  aa  th«  agent  or  partner  of  others,  twrrow  any  of  its  funds  or  deposita, 
or  in  any  manner  use  the  same,  except  to  make  such  current  and  neoeasary  pay- 
mania  as  Are  autfaoriced  by  the  board  of  trustees;  nor  shall  any  trustee  or  ofioer 
of  such  oorporation  hereafter  become  an  indoraer  or  sure^,  or  become  in  any 
manner  an  obligor  for  moneys  loaned  by  or  borrowed  of  rach  oorporation." 

"  This  is  the  only  section  of  the  law  which  appears  to  prescribe  the  powers  and 
duUea  of  the  tmatees  in  respect  to  the  matters  to  which  Uta  queationa  relate. 

"  It  is  the  duty  of  the  trusteea  to  aatiafy  themselves  aa  to  the  validity  of 
titlea  to  real  eetate  vpon  which  he  money  of  the  institnUon  is  loaned.  The 
manner  in  which  they  shall  proceed  to  ascertain  the  validity  of  such  tltlea  rests 
in  the  discretion  of  anch  truatees;  and  if  in  the  aound  uae  of  such  discretion  they 
deem  it  advisable  to  have  a  title  tnveatjgated  and  guaranteed  by  a  eorporatEon 
engaged  in  anoh  business,  I  do  not  think  there  is  anything  in  section  2GS  (tuftm) 
wUoh  can  be  construed  into  a  prohibition  from  soeh  serrioea  being  performed 
by  a  corporation  in  whieb  one  of  the  trustees  of  the  Itank  owns  stock. 

"This  would  not  give  such  a  trustee  'any  interest,  direct  or  indirect,  in  the 
gains  or  profits '  of  the  bank,  nor  would  the  aervlcea  rendered  by  the  corporatloB 
in  searching  and  guaranteeing  tlie  title,  atrictly  speaking,  be  considered  servleae 
rendered  by  a  truatee.  Even  were  it  so  eonatrued  tlie  act  does  not  prohibit  the 
ratdition  of  such  services  by  the  trustew,  but  simply  forbids  such  trusteea  re- 
eeivtng  compensation  therefor.  It  is  not  borrowing  money  from  the  bank,  nor 
la  it  becoming  Indoner  or  surety  by  a  trustee,  or  an  obligor  for  moneys  loaned 
by  or  borrowed  of  such  lutnk. 

"  Second  question.  A  person  owning  real  estate  Is  at  liberty  to  insure  It  against 
fire  in  a  fire  Inanrance  company,  Irreepeetive  of  who  or  what  the  directors  in 
•neh  company  are.  The  fact  that  the  property  Is  subsequently  or  previously 
mortgaged  to  a  savings  bank  cannot  abridge  this  right.  The  title  to  the  prop- 
er^ is  not  in  the  savings  bank.  The  loss,  if  any,  may  be  made  payable  to  the 
bank  as  mortgagee.  This  does  not  affect  the  right  of  the  Insured  to  chooae  his 
own  company.  A  trustee  of  the  savings  bank,  who  may  be  a  stockholder  in  the 
eorapaay  in  which  the  property  la  insured  upon  which  the  bank  has  a  mortgage, 
reoeivea  no  benefit,  direct  or  indirect,  from  the  bank.  The  contract  is  not  with 
tiie  bank,  and  is  not  neeeMarily  made  with  a  corporaHon  designated  I^  ttie  bank. 
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^M  pntflta  derirad  by  the  imnruiM  oompwij  do  not  oome  from  the  bank,  but 
from  the  owner  of  the  property  by  whom  the  preminnM  are  paid. 

"  Third  qneetion.  The  Motion  under  eontideiation  forbidi  a  tnutM  of  a  lav- 
iagi  bank,  either  for  Unuell  or  a*  agent  or  partner  of  othen,  frMH  borrowing 
any  of  its  hmda  or  depoeita.  le  a  depoait  in  a  dieoonnt  bank  m  troat  oompany 
of  which  one  of  the  tnuteea  ia  a  director  or  stoclcholder,  inch  a  borrowing  a* 
ia  meant  by  the  atatute  T  There  ii  a  welt-reoognized  legal  dietlDetlon  between  a 
loan  or  '  borrowing '  and  a  depoalt ;  and  the  righta  and  reaponaibiltiei  of  partiea 
under  tbew  different  epeciea  of  contract  are  qnite  different. 

"'Beceiving  depoaits,'  aaid  the  Tice-chancellor,  in  Leavitt  V.  Yatea  (4  Edw. 
Ch.  lU),  'aa  imdentood  in  the  practice  of  banking,  Is  different  from  borrowing 
money  in  the  ordinary  acceptation  of  that  term,  and  agreeing  to  allow  interett 
on  Dtoney*  depoaited  with  a  bank,  and  giving  notea  or  oertifieates  or  any  other 
evidence  of  debt  therefor  do«*  not  constitute  tlie  doing  eo  an  act  of  Irarrowing.' 
See,  alio,  to  aame  effect,  Payne  e.  Gardiner,  29  N.  Y.  146. 

"I  think  tlie  word  'borrowing,'  ai  used  in  the  section,  was  intended  to  be 
•mployed  in  its  ordinary  legal  signification,  and  does  not  Include  deposits  of 
noney  with  banks  of  disconnt,  and  that  when  a  savings  bank  deposits  its  funds 
with  said  discount  bank  the  latter  cannot  be  said  to  be  a  borrower;  and  the  fact 
of  one  of  the  directors  being  a  trustee  does  not,  therefore,  bring  it  within  the 
prohibition  of  section  26S. 

"  Fourth  question.  A  trustee  may  act  as  couumI  In  investigating  and  certify- 
ing the  validity  of  titles  to  real  property  upon  which  the  bank  desirea  to  loan 
money,  subject  to  the  prohibition  from  receiving  any  pay  or  emoluments  from  th« 
bank  for  his  services. 

"  In  my  opinion,  therefore,  the  above  questions  should  all  be  answered  in  the 
negative,  subject  to  the  qualifications  above  stated." 

12.  September  29,  ISOS,  the  attorney-general  was  informed  that  one  of  the  sav- 
ings banka  Iiad  recently  elected  ae  tmetee  a  gentleman  who  had  borrowed  a  large 
mm  of  money  from  that  institution  upon  real  estate  security,  and  he  was  asked 
M  to  the  eligibility  of  the  trustee  mentioned.     He  replied: 

"The  claim  of  counsel  for  the  institution  is,  aa  I  understand,  that  because  the 
trustee  was  an  obligor  for  moneys  borrowed  of  the  corporation  at  the  time  of  his 
election,  ha  did  not  become  an  obligor  within  the  meaning  of  the  statute  above 
referred  to,  and  is,  therefore,  eligible  and  entitled  to  hold  the  position. 

"  In  my  opinion  the  trustee  referred  to  is  not  eligible  as  triistee  of  the  saving* 
bank  to  which  he  is  obligated.  .  .  . 

"  The  intent  of  the  law  clearly  was  to  prevent  such  a  relationship  between  a 
trnstee  and  a  aavinga  bank  corporation  in  relation  to  which  he  has  such  import- 
ant duties  to  perform. 

"  I,  therefore,  advise  yon  that  the  person  referred  to  Is  not  eligible  as  trustee." 

g  143.  BepaymeBt  of  depoaiti;  reffnlatioiu;  limitatioa.  —  The  Biims 
deposited  with  any  saTings  bank,  tt^ether  with  any  dividends  or 
interest  credited  thereto,  shall  be  repaid  to  such  depositors  re- 
spectively, or  to  their  legal  representatives,  after  demand,  in  such 
manner  and  at  such  times,  and  after  such  previous  notice,  and  under 
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eucb  regulations,  as  the  board  of  trueteee  ehall  prescribe.  Sucb 
regulations  shall  be  posted  in  a  conspicuous  place  in  the  room  where 
the  business  of  the  corporation  shall  be  transacted,  and  shall  be 
printed  in  the  pass-books  or  other  evidences  of  deposit  furnished  hy 
it,  and  shall  be  evidence  between  the  corporation  and  the  depositors 
holding  the  same,  of  the  terms  upon  which  the  deposits  therein 
acknowledged  are  made.  Ever;  such  corporation  maj  limit  the 
aggregate  amount  which  any  one  person  or  societj'  may  deposit  to 
such  sum  as  it  may  deem  expedient  to  receive,  and  may,  in  its  dis- 
cretion, refuse  to  receive  a  deposit,  and  may  also  at  any  time  return 
all  or  any  part  of  any  deposit.  The  aggregate  amount  of  deposits 
to  the  credit  of  any  individual  at  any  time  shall  not  exceed  three 
thousand  dollars,  exclusive  of  deposits  arising  from  judicial  sales  or 
trust  funds  or  interest ;  and  to  the  credit  of  any  society  or  oorporaticai 
at  any  time,  shall  not  exceed  five  thousand  dollars,  exclusive  of 
accrued  interest,  unless  such  deposit  was  made  prior  to  May  seven- 
teenth, eighteen  hundred  and  seventy-five,  or  pursuant  to  an  order  of 
a  court  of  record. 

(Former  teetioD  113;  R.  S.,  1667,  1676,  1686;  L.  1878,  ch.  347,  {  2;  L.  1882, 
ch.  400;  L.  188S,  eh.  477.) 

1.  A  payment  to  ODe  who  produces  posB  book  Rod  forged  order  sxoneratea  bulk, 
the  depositor  having  be«n  negligent  in  detajing  notice  of  low  of  pass  book. 
(There  was  the  usual  regulation,  that  payment  to  one  who  should  produce  pass 
book  should  discharge  bank.)  Such  a  by-law  is  void,  if  it  declares  that  though 
oUimant  be  the  wrong  party,  yet  if  he  has  the  pass  book,  even  though  teloDiousiy 
obtained,  a  payment  to  him  shall  protect  the  bank.  It  is  an  attempt  without 
authority  to  change  the  rule  of  law,  and  strip  the  business  of  the  defendant* 
of  a  proper  risk,  and  shift  it  upon  the  piaintitf.  This  the  defendants  cannot  do. 
Kelty  V.  Emigrant  Ind.  Sav.  Bank,  8  Daly,  220. 

2.  S.  deposited  with  defendant,  a  savings  bank,  a  certain  sum  of  money,  receiv- 
ing a  pass  book  which  stated  that  the  account  was  with  her,  in  trust  for  Christo- 
pher Boone,  plaintiff's  intestate.  S.  receive  the  pass  book,  and  drew  out  one 
year's  interest.  After  her  death  defendant  paid  the  amount  to  her  administrator, 
upon  production  of  his  letters  of  administration  and  of  the  pass  book.  In  action 
to  recover  the  deposit,  held,  that  in  the  absence  of  any  notice  from  the  beneficiary, 
the  payment  was  good  and  effectual  to  discharge  the  defendant;  that  the  deposit 
constituted  S.  trustee  and  transferred  the  title  to  the  fund  from  her  individually, 
to  her  as  such  trustee;  that  upon  the  death  of  S.  her  rights  as  trustee  to  demand 
and  receive  the  fund  devolved  upon  her  administrator,  and  upon  his  donand 
defendant  was  bound  to  pay  over  it ;  it  had  no  right  to  inquire  into  the  nature  of 
the  trust,  and  owed  no  duty  to  the  beneficiary,  until  the  lattor  by  notice,  by  for- 
bidding payment,  or  by  demanding  it  himself,  created  such  right  and  duty.  Booiu 
e.  Citizen's  Sav.  Bank,  84  N.  Y.  83,  38  Am.  Rep.  498,  rev'g  same  case,  21  Han,23ff. 
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3.  The  def«nduit,  the  pUintiff'i  father,  depoaitod  In  a  laviDga  bank  a  nun  ot 
moaej,  upon  an  aoconnt  then  opened  by  the  bank  in  the  name  of  the  defendant 
"  in  troat "  for  the  plaintiff.  He  made  the  depoait  in  thie  fonn  for  the  purpoae 
of  obtaining  th«  higheat  rate  of  interest  which  the  bank  allowed,  and  not  intend* 
ing  to  part  with  the  ownerehip  or  right  of  reMiving  back  the  aumtj  from  Uie 
bank,  nor  to  make  a  gift  or  transfer  of  it  or  any  part  of  it  to  the  plaintiff;  and 
upon  an  agreement  with  the  bank  that  mone^,  or  any  part  of  it,  Bhould  be  with- 
drawn from  the  bank  without  the  production  of  the  bank  book,  which  he  retainod 
in  Ma  poBMOuoiL  He  afterward*  withdrew  a  part  of  the  BUm  depoaited.  Held, 
that  the  circumataacea  nnder  which  aueh  a  depoait  ia  made  are  admiaaible  to 
Tary  or  explain  ite  apparent  character  u  a  tnut;  that  there  waa  no  intent  on 
the  part  of  the  defendant  to  create  any  tnut  in  this  fund  for  the  plaintiff,  and 
that  he  created  none.    Weber  r.  Weber,  0  Daly,  211. 

4.  Notice  to  the  beneficiary,  or  knowledge  of  the  depoait,  ia  not  necMtary  to 
confirm  hia  right  to  funds  depoaited  in  a  saTings  bank  "  in  trust "  for  him.  B. 
deposited  in  aaringa  bank  money  belonging  to  her,  declaring  ahe  wanted  the 
account  in  trust  for  M.  U.  was  ignorant  of  deposit  in  her  favor  until  after  the 
death  of  tniltee,  8.  Held,  transaction  was  a  valid  and  ■ofllclent  declaration  of 
trust.    Uartia  f>.  Funk,  76  N.  Y.  134,  31  Am.  Kep.  446. 

6.  Husband  deposited  in  name  of  "Kichard  or  Kate  Ward"  (his  wife).  6he 
never  had  poBaeaaion  of  bank  book  during  his  life.  Held,  presumptively  hi* 
property  exclusively.     Jn  re  Estate  Richard  Ward,  i  Rodf.  8ur.  251. 

6.  Payment  to  a  person  producing  pass  book  is  good,  in  absence  of  notice  of 
fraud  on  depositor,  and  if  reasonable  care  and  diligtwie  are  exereiaed  to  insure 
payment  to  proper  person.  Ordinary  care  is  not  dispensed  with  by  any  rule. 
Schoenwald  v.  Met.  Saving!  Bank,  ST  N.  T.  418.  To  same  effect,  Appleby  v.  Erie 
Co.  8av.  Bank,  8£  id.  12.  For  a  full  presentation  of  authorities  on  this  question, 
see  editorial  note  to  HcGaskill  v.  Connecticut  5av.  Bank,  13  L.  R.  A.  737. 

7.  A  saving*  bank,  in  the  absenoe  of  any  rules  assented  to  by  its  customers, 
is  to  be  governed  by  the  same  legal  principles  which  apply  to  other  moneyed 
inatitutiona ;  but  when  It  has  prescribed  rules,  and  its  depositor  has  assented  to 
them,  snch  mlea  ecpostitute  the  oontract,  and  each  party  must  keep  it  to  pre- 
serve rights  against  the  oQier.  Ct.  App.  1877,  Allen  v.  Williamsburgh  Bav.  Bank, 
m  N.  Y.  314,  aTg  2  Abb.  N.  C.  342. 

8.  Where  one  who  had  given  his  bond  and  mortgage  to  a  aavings  bank  waa 
also  a  depoaitor  therein,  and  the  bank  became  insolvent  and  a  receiver  waa  ap- 
pointed, held,  that  the  mortgagor  waa  entitled  to  a  credit  on  hia  bond  of  the 
amount  of  hia  depoait  at  the  time  of  the  failure  of  the  bank.  New  Amsterdam 
Sav.  Bank  v.  Tarttor,  (1877)  4  Abb.  N.  C.  SIS. 

9.  The  primary  relation  of  a  depositor  in  a  savings  bank  to  the  eorporation 
ia  that  of  creditor,  and  not  that  of  a  beneficiaij  of  a  truat.  The  deposit  when 
made  becomes  the  property  of  the  corp^'B^io^'  ^^  depositor  is  a  creditor  for 
the  amount  of  the  deposit,  which  the  corporation  becomes  liable  to  pay,  accord- 
ing to  the  torms  of  the  contract  under  which  it  is  made;  when  payment  Is  made, 
the  claim  of  the  depositor  is  extinguished,  and  he  has  no  further  claim  upon  the 
funds  or  assets  of  the  bank.  Upon  insolvency,  the  assets  and  property  of  the 
corporation,  as  In  the  case  of  other  corporations,  ia  a  trust  fund  for  the  pay- 
ment of  creditors,  and  depositors  stand  as  other  creditors,  having  no  greater,  but 
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equal  rights  to  b«  paid  nUblr  out  ot  the  iiuolvent  eetate.    Ct.  App.  1883,  People 
t.  Ueehaaics'  and  Traders'  Sav.  Inet.,  B2  N.  Y.,  rer'g  28  Hun,  370. 

10.  The  mles  of  a  savlnga  bank  printed  in  the  depoeit  book  are,  when  propeilj 
made  known  to  the  depositor,  a  part  of  the  contraat  between  him  and  thd  bank; 
and  if  the  rules  provide  that  payment  to  a  person  producing  the  deposit  book 
■hall  be  deemed  a  good  and  Talid  pajrment  to  the  depositor,  the  latter  cannot 
lecorer,  in  an  action  for  hii  deposit,  which  the  bank  haa  paid  out  to  a  person 
who  has  wrongfully  obtained  possession  of  the  book,  without  showing  a  failure 
of  the  bank  officials  to  ezeroiae  reasonable  care  and  pmdenee  in  diebursing  the 
Bumej.     N.  Y.  Com.  Fl.  1661 ;  Israel  v.  Bowery  Sav.  Bank,  S  Daly,  S07. 

11.  The  paas  book  of  a  savings  bank  cannot  be  ng^iieA  as  negotiable,  and  its 
poaseaeion  does  not  eonstitut«  proof  of  a  right  to  draw  money  thereon.  It  im- 
ports a  liability  of  the  bank  to  the  depositor  for  the  amount  of  moneys  entered 
therein  as  deposited,  and  an  agreement  to  repay  at  such  time  and  in  such  manner 
as  he  shall  direct.  Assnmlng  that  the  by-laws  printed  in  sueh  book  are  binding 
upon  the  depositor  and  constitute  a  oontract  between  the  parties,  the  duty 
davolvea  upon  the  officers  of  the  bank  to  exercise  care  and  active  diligence  in 
order  that  ita  depositors  may  be  protected  from  fraud  and  larceny.  Hence,  not- 
withstanding the  paas  book  oontalned  the  provision  "  for  any  fraud  committed 
on  its  officers  in  producing  the  pass  book  and  drawing  money  without  the  knowl- 
edge or  eonsent  of  iba  owner,"  the  bank  should  not  be  liable,  where  money  was 
drawn  on  a  forged  check  or  receipt  by  a  stranger  wbo  had  stolen  the  pass  book. 
Held,  that  the  bank  was  liable  to  the  owner  on  the  finding  of  the  jury  that  the 
bank's  officers  In  making  the  payment  were  chargeable  with  negligence.  Eum- 
mel  V.  Germania  Bav.  Bank,  127- N.  Y.  488,  13  L.  £.  A.  786,  28  N.  E.  308. 

12.  Where  a  depositor  furnishes  such  Information  to  a  etranger  as  enables  him 
to  perpetrate  a  fraud  on  the  bank  and  draw  the  depositor's  money,  the  depositor 
may  tbweby  be  gnilty  of  sueh  oontributory  negligence  as  will  bar  a  recovery, 
nds  will  be  the  case  where  the  proximate  cause  of  the  fraud  or  loss  to  the 
depositor  ia  due  to  his  own  negligence.  Wall  r.  Emigrant  Industrial  Sav.  Bank, 
(U  Bus,  249,  19  H.  Y.  Snpp.  1»4. 

13.  Payment  of  the  entire  deposit  to  the  administratrix  of  one  of  two  joint 
depositors  upon  her  presentation  of  the  pass  book,  made  out  to  her  intestate 
and  plaintiff,  after  notice  by  plaintiff  not  to  pay,  held,  not  to  discharge  the 
bank  from  liability,  to  the  plaintiff  for  the  amount  deposited  by  her,  notwith- 
standing the  deposit  was  made  on  an  agreement  that  either  might  draw  out  any 
part  or  all  of  the  deposit,  and  a  rule  of  the  bank,  printed  In  the  pass  book,  pro- 
vided that  payment  to  any  one  presenting  it  should  disehaige  the  bank.  Citing 
Blake  v.  Banbom,  B  Gray,  104:  "The  case  was  a  proper  one  for  an  interpleader. 
In  which  the  rights  of  the  parties  oould  be  judicially  ascertained."  Ahduws, 
0.  J.,  Huloahey  t.  Em.  Ind.  Sav.  Bank,  SQ  N.  Y-  436,  rev'g  62  How.  Pr.  483. 

14.  Upon  insolvency  of  the  corporation  the  depositors  stand  as  other  creditors, 
having  no  greater,  but  equal  rights  to  be  paid  ratably  out  of  the  insolvent  estate. 
Accordingly  held,  where  a  creditor  of  a  savings  bank  obtained  a  judgment  against 
a  receiver  thereof.  In  an  action  brought  against  the  bank  before  the  appointment 
of  the  receiver,  in  which  action  the  receiver  was  substituted  ae  defendant,  that 
the  plaintiff  was  not  entitled  to  a  preference  over  depositors  in  the  payment  of 
hie  judgment.    Id. 
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15.  Where  a  bnibMid  and  wife  lutve  a  bank  aoeoimt  In  their  two  namwi,  and 
eaek  draws  and  depoait*  in  the  abeenoe  of  tlia  other,  the  preanmption  ii  tbat  at 
leaat  half  of  the  monej  belongs  to  the  husband.  Qelster  r.  6;raeiue  Sav.  Bank, 
17  Wedc  I>ig.  1S8.  As  to  righti  of  Joint  depositors,  tee  full  presentaUou  of 
anUwritie*  in  editorial  note  to  Uetropolltan  SaTings  Bank  v.  Murphy,  31  L.  B. 
A.  464. 

IC.  Depositors  in  a  savings  bank  are  creditors,  not  benefioiariea,  of  a  trust. 
Other  erediton  have  no  enperior  eqoitjr  to  the  depositors  to  paTment,  in  ease 
of  a  defldenor  of  assets.  People  v.  lleehanios  and  Traders'  Bav.  Bank,  rer'g 
MDw  caae,  IS  Wedc.  Dig.  2M,  1«  id.  874. 

17.  When  a  husband  makes  a  deposit  for  his  wife  in  a  bank,  it  beoomes  her 
proper^,  irrespective  of  whether  the  funds  were  his  or  her  ownj  and  where 
be  deposited  fnnda  of  his  wife  in  one  bank  In  his  own  name,  and  drew  the  same 
out  from  time  to  time,  repladng  them  with  hie  own  nwney,  and  subsequently 
made  a  depoelt  for  her  in  another  bank  by  deliTering  thereto  a  cheek  upon  the 
first  bank,  held,  that  the  deposit  belonged  to  his  wife.  HoQraw  v.  Tatham, 
(18S1)  84  N.  Y.  677 ;  soe,  also.  Bates  If.  First  Nat.  Bank  of  Broekport,  (1881)  23 
Him,  420,  and  In  r»  Ward,  2  Redf.  Bnr.  £53. 

18.  For  an  article  of  intwcat  as  to  etoltn  books  (citing  eaaee),  see  Albany  Law 
Journal,  vol.  I.,  4M. 

19.  Where  a  bank  teller  has  entered  In  a  special  agreement  with  a  depositor, 
other  tban  that  contained  in  the  pass  book,  namely,  to  pa;  the  amount  deposited 
only  at  the  requsit  of  three  certain  persons,  the  bank  will  not  be  responsible  for 
any  loss  arising  from  said  special  agreement  or  its  breach  of  it.  It  *sem«  that 
if  a  savings  bank  on  receiving  a  depBosit  should  agree  that  it  was  not  to  be 
drawn  except  when  the  three  persons  who  were  present  to  make  the  deposit 
should  be  also  present,  the  agreement  should  not  be  construed  to  terminate  \>j 
implication,  at  the  death  of  the  beneficiary  and  one  of  such  persona,  and  the  bene- 
flciary  administrator  could  not  recover  without  a  demand  in  the  presence  of  the 
Others.     Riley,  Admrx,,  v.  Albany  Savings  Bank,  30  Hun,  S13. 

ZO.  A  depositor  is  bound  by  reasonable  by-laws.  The  requirement  that  in  the 
event  of  the  loss  of  a  pais  book  the  depositor  must  furnish  indemnity  to  the 
bank  before  payment  is  made  to  owner  of  such  l<mt  book,  is  a  reasonable  one. 
HItehell  v.  Home  Savings  Bank,  38  Hun,  2«. 

21.  A  deposit  In  a  savings  bank  in  the  name  of  A.  "  in  trust  for  "  or  "  for  his 
daughter "  shows  an  intention  to  convey  title  to  the  fund  to  A.  as  trustee  for 
the  daughter.  The  retention  of  the  pass  book  by  A.  until  his  death,  nor  a  will 
by  him  leaving  l^acies  to  his  other  children,  and  leaving  no  other  property,  will 
not  change  his  title  as  trustee.  The  law  presumes  that  the  depositor  in  such 
case  intended  that  result  which  the  law  declares  shall  be  the  legal  consequences 
of  such  deposit.    Weaver  e.  Emigrant  Savings  Bank,  17  Abb.  N.  C.  82. 

22.  Where  a  pass  book  is  iiBued  to  one  S.,  and  is  found  among  the  effects  of 
one  T.,  who  was  a  miser  and  thief  according  to  common  repute,  and  the  book 
Is  given  to  V.'s  administrator.  Subsequently,  one  S.,  who  answered  the  descrip- 
tion of  the  original  B.,  and  whose  signature  compared  favorably  with  that  in  the 
signature  book,  applied  with  a  duplicate  of  the  pass  book  to  defendant's  receiver 
for  dividend,  and  was  pi^d  same.  On  suit  brought  by  T.'s  administrator,  it  was 
proven  tbat  V.'s  signature  compared  favorably  with  the  original  signature,  and 
that  the  original  or  seemingly  original  pass  book  had  been  In  T.'s  possession. 
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Held,  that  pa7m«nt  to  8.  w&a  proper  and  made  with  due  care.  That  if  V.  really 
made  deposit,  be  had,  by  his  own  secrecy,  misrepresentation  and  confusion,  occa- 
sioned the  erroneous  paTinent,  if  such  it  were.  The  People  v.  Third  Ave.  Saving* 
Bank,  98  N.  Y.  661. 

23.  When  a  deposit  is  made  in  a  savings  bank  in  the  joint  name  of  the  husband 
and  wife,  but  the  husband  is  the  boIq  owner  of  the  fund,  the  title  thereto  will 
pass  upon  his  death  to  his  pereonat  repreBentatives  notwithstanding  the  form 
of  the  deposit.     1887,  Wortman  r.  Robinson,  44  Eon,  357. 

24.  Notwithstanding  a  by-law  of  savings  bank  providing  that  a  pass  book  shonld 
be  the  voucher  of  the  depositor,  and  that  all  payments  to  persons  presenting 
the  book  should  be  valid  payments  to  discharge  the  bank,  in  an  action  by  a 
depositor,  where  the  defense  waa  payment  to  one  producing  the  pass  book,  it 
was  decided  that  the  bank  was  not  relieved  from  the  exercise  of  that  investiga- 
tion which  is  necessary  to  carry  on  the  undertaking  expreased  in  one  of  it«  by- 
laws, that  the  bank  "  will  endeavor  to  prevent  frauds  on  its  depositors."  (Citing 
Israel  t>.  Bowery  Bank,  9  Daly,  607;  Allen  V.  Willianuburgh  8av.  Bank,  69  H.  V. 
314,  and  other  cases.)  tSS7,  Cornell  v.  Emigrant  Industrial  Sav.  Bank,  9  N.  Y. 
State  Rep.  72. 

25.  During  the  month  of  May,  1882,  the  superintendent  of  the  banking  depart- 
ment addressed  the  following  questions  to  the  attomey-general: 

"I.  Does  the  section  quoted  (section  2,  chap.  347,  Laws  of  1B7S)  limit  the 
aggregate  amount  of  deposits  that  may  be  received  by  any  savings  bank,  to  the 
credit  of  any  one  depositor  (except  it  be  a  deposit  arising  from  judicial  sales  or 
trust  funds),  to  the  amn  of  three  thousand  dollars! 

"  2.  Can  savings  banks  lawfully  pay  interest  to  any  depositor  upon  a  deposit 
exceeding  in  the  aggregate  three  thousand  dollars,  and  which  deposit  has  beM) 
received  in  whole  or  in  part  since  May  23,  1878,  the  dat«  of  the  passage  of  the 
act  above  referred  to  T " 

The  reply  of  that  ofBeer  filed  in  said  department  May  12,  1882,  is  as  follows: 

"  Section  2  of  the  act  referred  to  provides  aa  follows,  viz.:  '  It  shall  be  un- 
lawful after  passage  of  this  act  for  any  savings  bank,  directly  or  indirectly,  to 
receive  from  any  individual  a  deposit  or  deposits  in  excess  of  three  thousand 
dollars,  but  this  limitation  shall  not  apply  to  deposits  arising  from  judicial  sales 
or  trust  funds.'  The  language  of  this  section  is  too  plain  to  admit  of  a  doubt 
as  to  the  intention  of  the  act.  Beyond  question  it  limits  the  ^gregato  amount 
of  deposits  that  may  be  received  by  any  savings  bank  from  any  one  depositor, 
except  in  cases  spetially  excepted,  to  the  sum  of  three  thousand  dollars.  It 
would  seem  plain  also,  that  the  prohibition  against  receiving  would  also  com- 
prehend all  aubseqnent  acts,  and  that  if  the  initial  act  be  against  the  expreaa 
provieiona  of  tba  statutes,  no  subsequent  act  based  thereon  could,  to  far  aa  the 
public  is  concerned,  ever  be  legal.  I  am  of  opinion,  therefore,  that  in  the  casea 
suggested  the  bank  could  not  legally  pay  intorest  on  the  deposits  above  thr«B 
thousand  dollars.  In  reference  to  the  right  of  the  depositor  to  enforce  payment 
of  the  int^reat,  in  cases  where  a  savings  bank  has  violated  the  provisions  of  the 
law  by  receiving  deposits  in  excess  of  the  sum  allowed,  I  express  no  opinion. 
That  is  a  question  of  private  rights  which  does  not  come  within  my  province  to 

3.  "  Trust  fundi "  as  here  contamplat«d  mean  funds  directed  to  be  depoaitad 
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bj  «  court  or  Judicial  officer.  Peraonal  tnuta  an  not  excepted  in  ftboTc  lectian. 
Opinion  of  «tt4>m^-g«neral  filed  September  30,  1884,  in  the  banking  department. 

28.  An  opinion  b;  the  attorney-general,  dated  September  24,  189S,  waa  filed  In 
the  banking  department,  in  which  he  state*  that  lection  9,  chapter  399,  Lawi  of 
1S92,  providee:  "No  safe  deposit  company,  bonk  or  other  institution,  person  or 
persona  holding  secnrltiea  or  asset*  of  a  decedent,  shall  deliver  or  transfer  the 
aame  to  the  executors,  administrators  or  l^^l  representatives  of  said  decedent, 
unless  notice  of  the  time  and  place  of  such  intended  transfer  be  served  upon  the 
connty  treasurer  or  comptroller,  at  least  five  days  prior  to  said  transfer." 

He  held  that  a  depoait  in  a  savings  bank  to  the  credit  of  a  deceased  depositor 
i*  an  asaet  within  the  meaning  of  such  section,  and  the  same  should  not  be  trans- 
ferred to  the  representatives  of  the  deceased  until  the  required  notice  is  given  to 
the  county  treasurer  and  the  comptroller. 

27.  A  bank  whoae  paying  teller  knowing  the  depositor  by  name,  pays  out  with- 
out inquiry  entire  accotmt  to  a  stranger  who  Kas  the  book  is  liable  for  negligence. 
Oeitelsohn  v.  CitiEens'  Savings  Bank,  20  Misc.  84,  46  N.  Y.  Supp.  90. 

28.  Code,  section  1917,  requiring  indemnity  on  lost  instruments,  does  not  apply 
to  savings  bank  book,  and  no  bond  can  be  required  except  by  special  agreement. 
Uanal  rule*  not  applicable  to  peculiar  facts.  Uilla  r.  Albany  Eich.  Savings  Bank, 
2S  Misc.  261,  69  N.  Y.  Supp.  149. 

26.  A  depositor  made  his  mark  as  signature,  and  another  person  produced  the 
book  and  was  identified  by  a  third  person  as  the  real  depositor.  Held,  that  ver- 
dict against  the  bank  for  payment  to  such  other  person  without  consent  of  de- 
positor was  proper ;  the  degree  of  care  by  bank  being  a  queation  of  fact.  Rosen 
V.  Stale  Bank,  32  Hisc.  231,  60  N.  Y.  Supp.  666. 

30.  A  wife  deposited  her  husband's  wages  in  her  name  and  in  his  presence. 
Held,  to  belong  to  her  estate  upon  her  death  and  not  to  husband.  Kopf  v.  Dry 
Dock  Savings  Inat,  32  Hisc.  3G,  60  N.  Y.  Supp.  364. 

31.  A  grandfather  opened  an  account  for  his  infant  grandchild  in  the  names 
of  both.  The  father  of  infant  produced  the  bank  book  and  bank  paid  him  the 
account.  Subsequently  the  guardian  of  the  infant  sued  the  bank.  Held,  that 
bank  was  liable  for  its  negligence  although  It  bad  a  printed  rule  in  book  that 
deposits  were  properly  payable  to  holder  of  the  book.  Ficken  v.  Em.  Ind.  Savings 
Bank,  33  Misc.  02,  67  N.  Y.  Supp.  143. 

32.  Where  the  same  person  was  treasurer  of  savings  bank  and  cashier  of  a 
national  bank  occupying  same  offices,  took  up  savings  bank  books  of  depositors 
getting  their  receipts  to  the  savings  bank,  and  returned  pass  books  purporting  to 
be  of  national  bank.  Held,  the  savings  bank  was  not  liable  for  these  moneys 
which  were  actually  stolen  by  the  treasurer.  Kelley  v.  Chenango  Valley  Saving* 
Bank,  22  App.  Div.  202,  47  N.  Y.  Supp.  1041. 

33.  Payment;  peculiar  facts  surrounding  a  special  payment  on  production  of 
book.    Hale  v.  Seamen's  Bank  for  Savings,  28  App.  Div.  407,  SI  N.  Y.  Snpp,  140. 

34.  A  rule  that  "on  death  of  depositor  money  shall  be  paid  to  legal  repre- 
•entative  "...  and  "  that  payment  to  one  producing  bank  book  shall  be  valid 
payment."  Held,  that  the  latter  mie  did  not  apply  aft«r  death  of  depositor  or 
after  bank  knew  of  death,  and  that  then  payment  to  holder  of  book  must  rest 
on  a  legal  title  to  book  by  the  person  producing  it.  Podmore  r.  South  Brooklyn 
Savings  Inst.,  48  App.  Div.  S18,  02  N.  Y.  Snpp.  HI. 
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8C.  A  bank  lutd  a  rule  printed  in  pass  book  to  the  effect  tbat  valid  paymeiit 
would  bd  made  to  bearer  of  book,  with  or  toithoat  written  order,  and  "  tbe  boc^ 
ia  the  order  of  withdrawaL"  Depositor  gave  book  for  keeping  to  iier  husband 
who  laid  he  lost  it.  She  failed  to  notify  bank,  and  did  not  sign  the  ordera  on 
which  bank  paid.  Held,  bank  not  liable  to  her  for  payments  made  on  book  under 
theae  eircumatancea.  Waiter  v.  Williamsburgh  Savings  Bank,  08  App.  DiT.  193, 
74  N.  Y.  Snpp.  140. 

30.  One  Diedrich  Graflng  had  $1,000  in  a  aavinga  bank,  and  changed  the 
aocount  to  "  Diedrich  or  George  Orafing,"  made  additional  deposit,  and  withdrew 
eome  moneye.  Upon  his  death  hia  executrix  presented  the  book  and  was  paid  th« 
balance.  Then  George  Graflng,  after  such  payment,  never  having  poaaeasion  of 
the  book,  nor  made  any  deposit,  nor  previous  demand  for  tbe  funds,  demanded 
payment.  Held,  that  payment  to  executrix  was  proper.  Graflng  t>.  Irving  Sav- 
ings Inst.,  66  App.  Div.  600,  TS  N.  Y.  Supp.  48,  afi'g  37  Miac.  20,  74  N.  Y.  Supp. 
741. 

87.  A  depositor  in  New  York  bank,  residing  in  New  Jersey,  died  there  and 
an  administrator  was  appointed  in  that  State  to  whom  bank  paid  the  accoiut, 
lie  having  the  book.  An  administrator  had  been  appointed  in  New  York  Ave 
months  before  New  Jersey  appointment.  Subsequent  to  payment  the  latter  ad- 
ministrator demanded  the  deposit.  It  did  not  appear  that  there  were  any  New 
York  creditors.  Held,  the  bank  was  not  liable  to  the  New  York  administrator. 
Maaa  p.  German  Savings  Bank,  73  App.  Div.  624,  77  N.  Y.  Supp.  2SB,  rev'g  36 
Misc.  164,  72  Y.  Supp.  1068. 

38.  Payment  by  la  savings  bank  to  a  person  not  entitled  to  receive  the  de- 
posit, though  he  may  have  possession  of  the  pass  book  and  present  it  at  the  time 
of  payment,  will  not  discharge  the  bank,  unless  It  exercised  at  least  ordinary 
eare  and  diligence  in  paying  the  money  to  the  wrong  person.  If  at  the  time  a 
fact  or  circumstance  was  brought  to  the  knowledge  of  the  defendant's  ofScers, 
which  was  calculated  to  and  ought  to  have  excited  suspicion  and  inquiry  of  an 
ordinarily  careful  person,  it  was  clearly  their  duty  to  institute  such  inquiry,  and 
their  failure  to  do  so  presents  a  question  for  the  consideration  of  the  jury- 
When,  therefore,  the  bank  set  up  payment  to  a  person  who  had  produced  the  pass 
book  and  a  power  of  attorney  authorizing  him  to  draw  the  funds  of  another 
estate,  it  was  held  that  the  question  of  the  care  and  diligence  of  the  bank's  offieera 
in  making  a  payment  under  such  circumstances  were  of  such  a  character  as  to 
require  their  submission  to  a  jury.  Gearns  r.  Bowery  Savings  Bank,  135  N.  Y. 
BS9,  32  N.  E.  249. 

39.  Rules  of  savings  banks  on  payment  of  funds  of  deceased  depositor  con- 
strued, and  degree  of  eare  explained.  Mahon  t).  South  Brooklyn  Sav.  Inst.,  175 
N.  Y.  69,  07  N.  E.  118. 

40.  A  woman  opens  an  account  in  her  name  in  trust  for  her  husband  without 
hii  knowledge.  When  he  dies  she  testifies  that  she  meant  he  should  have  the 
funds  if  he  survived  her.  Held,  not  a  valid  trust  in  favor  of  husband's  estate. 
Hatter  of  Smith,  40  Misc.  331,  81  N.  Y.  Supp.  1035. 

§  144.  Deposit*  of  minon,  and  trnst  depasita,  and  depoiiti  in  tfa« 
names  of  more  than  one  person.  —  When  any  depoeit  shall  be  made  hy 
or  in  the  name  of  any  minor,  the  same  shall  be  held  for  the  exclusive 
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right  and  benefit  of  Buek  depoeitor,  and  free  from  the  control  or  lien 
of  all  other  persons,  except  creditors,  and  shall  be  paid,  together  with 
the  dividends  and  interest  thereon,  to  the  person  in  whose  name  the 
depoeit  shall  have  been  made,  and  the  receipt  or  aoquittanoe  of  Bndi 
minor  shall  be  a  valid  and  sufScient  release  and  discharge  for  such 
depoeit  or  any  part  thereof  to  the  corporation. 

When  anj  depoeit  shall  be  made  by  anj  person  in  trust  for  another, 
and  no  other  or  farther  notice  of  the  existence  and  terms  of  a  legal 
and  valid  trust  shall  have  been  given  in  writing  to  the  bank,  in  the 
event  of  the  death  of  the  trustee,  the  same,  or  any  port  thereof, 
t4^ther  with  the  dividends  or  interest  thereon,  ma;  be  paid  to  the 
person  for  whom  the  depoeit  was  ma^e. 

When  a  deposit  shall  be  made  by  any  persm  in  the  names  of  such 
de^Kwitor  and  another  person  and  in  form  to  be  paid  to  either  or  the 
survivor  of  them,  such  deposit  thereupon  and  any  additions  thereto 
made  hy  either  of  such  persona  upcm  the  making  thereof  shall  beoome 
the  proper^  of  such  persons  as  joint  tenants  and  the  same  t(^ther 
with  all  interest  thereon  shall  be  held  for  the  exclnsive  use  of  the 
persons  so  named  and  may  be  paid  to  either  during  the  lifetime  of 
both  or  to  the  survivor  after  the  death  of  one  of  them,  and  such 
payment  and  the  receipt  or  acquittance  of  the  one  to  whom  such  pay- 
ment is  made  shall  be  a  valid  and  sufScient  release  and  discharge  to 
said  bank  for  all  payments  made  aa  account  of  sutdi  deposit  prior  to 
Uie  receipt  by  said  bank  of  notice  in  writing  not  to  pay  such  deposit 
in  accordance  with  the  terms  thereof. 

(Former  MCtion  114;  R.  &.  1667,  L.  18S2,  ch.  409,  i  208;  L.  1»07,  eh.  247.) 

1.  Plaintiff  in  her  own  nune  depoelted  s  oertAin  bhiii  with  defendant.  In 
pToeeedlng*  iDbaequeutly  eommeneed  kgainat  defendant  luppleineDtMy  to  an 
exeentlon  againat  plalntifl'fl  biuband,  he,  ihe  and  en  ofBeer  of  the  defendant 
appeared  before  a  referee  and  were  examined.  Upon  the  report  of  the  referee^ 
an  order  waa  granted  bj  the  oourt  before  whom  the  prooeedinga  were  pending, 
requiring  defendant  to  pay  to  the  Jodgment  creditor  the  amount  of  the  depoait 
whieh  order  defendant  obeyed.  la  an  actloD  to  recover  the  depoait,  it  did  not 
appear  that  plaintiff  bad  notice  of  the  application  for  the  order,  or  that  she 
waa  heard  in  referenoe  thereto,  or  that  ahe  waa  in  any  way  a  party  to  the  ap- 
plication. Held,  that  auoh  payment  waa  no  defense,  that  ahe  waa  not  a  party 
to  the  adjudication  or  bound  thereby.  Schranth  v.  Dry  Dock  Saringe  BanlE,  SO 
N.  T.  390. 

2.  An  action  waa  brought  to  detormine  the  title  to  a  deposit  made  by  plaintlff'a 
Inteatote,  one  U.,  with  one  of  the  defendanta,  the  Seameu'a  Sarlnga  Banlc  of 
the  dtj  of  N«w  York.    Said  V.,  in  18S0,  depoaited  a  anm  of  money  in  aaid  aav- 
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inga  bank,  which  was  credited  to  an  accoont  then  opened  with  her,  in  trust  for 
B.  J.  U.,  her  daughter.  The  bank  ieaued  a  pass  book,  in  which  the  account  was 
entered  as  with  her,  in  trust  for  her  said  daughter.  This  deposit  was  subse- 
quentlj  drawn  out.  In  1874,  U.  deposited  $2,000  to  the  credit  of  said  account, 
which  was  entered  in  said  pass  book.  She  also,  at  the  same  time,  deposited 
t2S  to  the  credit  of  an  account,  with  her  in  trust,  for  a  grand-daughter,  receiving 
another  pass  book  therefor,  and  on  the  same  day  she  deposited  the  sum  of  $2,500 
to  her  own  individual  aecount,  in  the  Bowery  Savings  Bank.  U.  retained  the 
pass  book  until  her  death.  In  on  action  to  determine  the  title  to  the  deposit, 
held,  that  the  transaction  disclosed  an  intention  to  create  a  trust  for  the  beneSt 
of  the  daughter,  and  that  the  latter  was  entitled  to  the  fund.  Willis  v.  Smytbe 
e(  al.,  91  N.  ¥.  2ST ;  sustaining  Hartin  V.  Funk,  76  id.  134,  142,  31  Am.  Kep.  446. 

3.  When  mone;  is  deposited  in  the  name  of  a  wife  by  her  husband  as  agent, 
and  it  is  proven  that  the  wife  has  used  part  of  the  money  drawn  by  him  as  her 
agent  and  that  she  has  seen  the  pass  book;  held,  that  the  savings  bank  is  justi- 
fied in  paying  to  said  agent.  Wilcox  V.  Onondaga  County  Savings  Bank,  40 
Hun,  298. 

4.  In  the  absence  of  extrinsic  evidence.  A  savings  bank  deposit,  entered  in  the 
pass  book  in  the  name  "  Michael  Smith  for  Mary  Smith,"  belongs  to  Mary  and 
goes  to  her  legal  representatives.  In  the  names  "Michael  Smith,  Mary  Smith, 
Administratrix,"  the  deposit  belongs  to  Michael's  efltate.  In  the  names  of 
"  Michael  and  Mary  Smith,  either  to  draw,"  upon  the  death  of  Michael  followed 
by  that  of  Mary,  the  representative  of  either  deceased  person  is  entitled  to  draw, 
and  the  one  in  poaseasiou  cannot  be  compelled  to  surrender  the  pass  book  under 
I  2712  of  the  Ckide  of  Civil  Procedure. 

When  in  the  names  "  Michael  and  Mary  Smith,"  on  Michael's  death  the  mon^ 
vests  in  Mary,  and  on  her  death  in  Mary's  representatives,  who  hold  for  the 
benefit  of  Michael's  estate  as  far  as  he  was  interested  in  the  funds.  Smith's 
Estate,  17  Abb.  (N.  C.)  78. 

5.  E.  deposited  moneys  in  a  savings  bank  in  trust  for  A.,  a  minor.  On  K.'* 
death  her  administrators  were  paid  the  moneys  by  the  bank. 

On  an  action  brought  by  the  administrators  of  A.,  held,  that  payment  by  the 
bank  to  K.'s  representatives  in  the  absence  of  any  hostile  claim  was  proper. 

6.  Also  held  that  chapter  371,  Iaws  of  1876  (the  above  section),  does  not  snb- 
vert  the  right  of  the  bank  to  pay  the  representatives  of  a  deceased  depositor. 
That  said  act  was  a  ooneession  to  the  legal  infancy  of  minors,  but  not  intended 
M  an  abrogation  of  the  banic's  right.  Bchlater  v.  Bowery,  Sav.  Bank,  13  State 
Rep.  413. 

7.  Aoeounts  were  opened  "Mary  S.  Miller  in  trust  William  K.  Miller,"  her 
brother.  She  had  other  acoounte  in  her  Individual  name.  Held,  that  on  her 
death  in  the  absence  of  other  facts,  the  account  in  trust  belonged  to  her  brother. 
Miller  V.  Seaman's  Bank  for  Savings,  33  Hise.  708,  68  N.  Y.  Supp.  S83. 

8.  Where  one  deposits  funds  in  form  in  trust  for  another,  and  there  is  tbs 
Intention  to  create  an  aetual  trust,  it  is  irrevocable.  When  changed  to  another 
bsnefioiary  the  first  beneficiary  Is  entitled  to  tits  funds.  Evidence  of  Intention 
eoustrued.  Decker  v.  Union  Dims  Savings  Inst.,  15  App.  Dlv.  663,  44  N.  T.  Supp. 
SZl. 

ft.  Where  one  deposits  money  In  form  in  tmst  tor  another  wlthont  any  Intsn- 
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tun  to  give  «  beoeficUl  intereet  to  the  other,  the  depositor  doea  not  Iom  title  to 
the  fund.    lUtter  of  Hneller,  16  App.  Div.  67,  44  N.  Y.  Bupp.  2S0. 

10.  A  woman  b*A  ui  acoaunt  "  in  tnut  for  "  her  huaband,  she  retaining  book 
and  ooUecting  interest.  The  huahand  died  first  and  hit  representative  collected 
the  account  from  bank.  lAter  tbe  widow  died,  and  her  representative  sued  bank. 
Held,  the  latter  could  not  recover.  Bishop  c.  Seaman's  Bank  for  Savings,  S3  App. 
Div.  181,  83  N.  Y.  Supp.  468. 

11.  Right  of  survivorship  to  an  nocount  in  two  namee  is  not  to  be  presumed, 
but  to  be  determined  by  facts  of  the  case.  De  Puj  c.  Stevens,  37  App.  Div.  280, 
66  N.  Y.  Supp.  310. 

12.  A  deposit  in  form  "  William  Williams  in  trust  for  Owen  Williams  "  is  a 
trust  for  Owen  In  the  abeence  of  explanator;  evidence,  although  the  former  re- 
tains the  bank  book,  and  draws  some  of  the  acoount,  and  the  latter  lira  abroad 
and  does  not  know  of  the  account.  Williams  v.  BrotAlyn  Savings  Bank,  51  App. 
Div.  332,  64  N.  Y.  Supp.  1021. 

13.  A  wmnan  opened  an  account  in  her  name  "  in  trust  for  John  T.  Scallan," 
and  retained  bank  book  until  the  day  she  died,  and  on  that  day  handed  the  book 
to  the  person  named  as  her  executrix.  Held,  that  these  facta,  with  proofs  of 
declaration  by  depositor  to  declare  a  trust,  justified  the  finding  of  a  trust  for  said 
Beallan.    Scallan  t>.  Brooks,  64  App.  Div.  248,  66  N.  Y.  Supp.  691. 

14.  Accounts  were  opened  in  savings  banks  by  husband  and  wife  as  "  Chris- 
topher and  Uary  Heehan,"  "  Mary  J.,  End  Christopher  Meehan,"  and  "  Chris- 
topher or  Mary  Meehan."  Meehan  gave  his  wife  moneys  to  deposit  from  time  to 
time;  she  drew  some  mon^;  Meehan  had  aooesa  to  the  books  at  all  times,  and  had 
declared  that  these  aooounta  were  to  go  to  his  wife  on  his  death.  Held,  that  on 
husband's  death  the  accounts  became  the  property  of  his  widow.  Matter  of 
Heehan,  Sft  App.  Div.  166,  69  N.  Y.  Supp.  9. 

16.  Depositor  had  sn  account  in  hia  name  and  at  least  some  of  it  was  his 
money  when  depoeited;  it  was  changed  to  joint  account  of  himself  and  his 
daughter.  Upon  his  death  the  daughter  withdrew  the  account.  Held,  that  it  was 
not  necessarily  nnder  the  special  circumatances,  the  property  of  the  daughter,  but 
became  a  question  of  fact  determinable  by  a  jury.  Wood  v.  Zomatorff,  69  App. 
Div.  638,  69  N.  Y.  Supp.  241. 

16.  A  woman  deposited  sums  In  her  name  "  in  trust  for  son  Thomas  "  and  "  in 
trust  for  son  John  "  stating  alleged  ages  which  would  make  their  birth  after  ahe 
was  62  years  old.  She  had  declared  to  others  that  she  never  had  children,  and 
there  was  no  proof  that  children  were  ever  bom  to  her.  Held,  that  the  deposits 
belonged  to  her  estate  and  her  administrator  was  entitled  to  tb^n.  Washington 
V.  Bank  for  Savinge,  66  App.  Div.  338,  72  N.  Y.  Supp.  762,  aff'd  171  N.  Y.  166, 
69  Am.  BL  Bep.  800,  63  N.  E.  831;  see,  also,  Washington  v.  Seaman's  Savinge 
Bank,  29  Misc.  492,  61  N.  Y.  Supp.  971. 

17.  Depositor  In  saving^  bank  withdrew  her  account  and  immediately  deposited 
tbe  amount  In  the  joint  names  of  herself  and  of  a  woman  present  with  her,  went 
to  Europe,  and  died  abroad.  Held,  a  question  of  fact  for  the  jury  as  to  what 
were  the  Intentions  of  depositor,  under  the  clrcumstanees.  Gansberg  v.  Sagemohe, 
67  App.  Div.  664.  73  N.  Y.  Supp.  984. 

18.  Bee  also  presentation  of  authorities  in  editorial  note  to  Cunningham  v. 
Davenport,  32  L.  R.  A.  373,  on  "  effect  of  depositing  money  In  bank  in  trust  for 
third  person." 
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19.  A  spwific  and  peculiar  state  of  facta  aa  to  transfer  of  deposit  and  death 
of  the  depositor  examined.    O'Brien  v.  Elmira  SaTinga  Bank,  69  App.  Div.  76. 

20.  As  to  detiTery  of  paae  book  to  aiutain  gift,  see  note  to  19  L.  R.  A.  700. 

21.  Where  a  depoaitor  bj  his  negligent  care  of  his  pass  book  brings  about  a 
condition  making  unwarranted  drafts  possible,  the  loss  is  on  him  primarUj, 
unless  the  bank's  officials  have  been  negligent.  Campbell  v.  Bohenactady  Barings 
Bank,  114  App.  Div.  337. 

22.  As  to  payments  to  fraudulent  elaimants  see  69  L.  R.  A.  317,  note. 

2^,  Where  a  forged  check  is  preaented,  and  the  teller  notioes  a  diasimiUrity 
between  the  qneationed  signature  and  the  filed  signature  and  the  treasurer 
orders  payment  without  further  inveatigation,  such  payment  may  be  recovered  by 
the  depoaitoT  from  the  bank  for  mtch  negligent. 

Arbitrary  rules  of  the  bank  will  not  avoid  ita  liiUsility  for  failure  to  ezerclae 
proper  care  when  euapiclou  is  aroused.  Oerardi  v.  N.  T.  Savings  Bank,  68  Hlae. 
1B3. 

24.  A  depositor  of  a  savings  bank  may  assign  his  depcMit  for  a  valuable  con- 
sideration without  the  delivery  of  ti>e  pass  book.  Augsbury  v.  Shurtliff,  114  App, 
Div.  626. 

25.  Where  a  bank  is  ignorant  of  the  death  of  a  depositor,  and  the  paas  book 
and  a  forged  draft  are  presented  and  psJd,  the  bank  Is  not  liable  if,  due  and 
ordinary  care  is  used.  Failure  to  compare  the  filed  signature  with  the  forged  one 
Is  not  dne  care.    Kelly  v.  Buffalo  Savings  Bank,  180  K.  Y.  171. 

26.  Where  a  deposit  is  in  joint  names  and  the  intent  to  create  a  joint  owner- 
ship appears,  the  survivor  becomee  owner  of  the  entire  fond  without  regard  to 
the  poueasion  of  the  paas  book.  Farrelly  t>.  Empire  Indust.  Savings  Bank,  92 
App.  Div.  629. 

27.  As  to  oare  of  bank  in  investigating  as  to  forged  order  nnder  special  cinnim- 
stances,  see  Ferguson  v.  Harlem  Savings  Bank,  43  Misc.  10. 

28.  An  account  "  payable  to  either  or  survivor  "  opened  by  a  husband  and  wife 
with  husband'*  money,  ia  subject  to  draft  by  cither  and  on  the  death  of  one 
beoomea  the  absolute  property  of  survivor.  Moore  et  al  v.  Smith,  131  App.  Div. 
3»9. 

29.  After  an  order  of  interpleader  in  city  court  of  the  city  of  New  York  the 
action  may  proceed  there  under  tbe  authority  of  this  seotion  (IIS),  notwith- 
standing I  820  of  Code  Civ.  Froc.  Oottschall  v.  Qerman  Savings  Bank,  46  Misc. 
27. 

§  145.  Wife  witaett  ^;aii»t  hiubaiid;  claimants  may  be  inter- 
pleaded. —  In  all  actions  in  any  court  of  this  state  against  any  sav- 
ings bank  by  a  husband  to  recover  for  moneys  deposited  l^  his  wife 
in  her  own  name,  or  as  her  own  mcmey,  the  wife  may  be  examined 
and  testify  aa  a  witness  in  like  manner  as  if  she  were  an  unmarried 
woman. 

In  all  Actions  against  any  savings  bank  to  recover  for  moneys 
on  deposit  therewith,  if  there  be  any  person  or  persons,  not  parties  to 
the  action,  who  daim  the  same  fond,  the  court  in  which  the  action 
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is  pending,  may,  on  the  petition  of  such  Bavings  bank,  and  upon 
eight  iiye,'  notice  to  the  plaintiff  and  Buch  claimants,  make  an  order 
amending  the  prooeedings  in  the  action  by  making  such  claimants 
parties  defendant  thereto;  and  the  court  shall  thereupon  proceed  to 
determine  the  rights  and  interests  of  the  several  parties  to  the  action 
in  and  to  sudi  funds. 

The  funds  on  deposit  which  are  the  subject  of  the  action  maj 
remain  with  audi  savings  bank  upon  the  same  interest  as  other  de- 
posits of  like  amount  to  the  credit  of  the  action,  until  final  judgment 
Uierein,  and  the  same  shall  be  paid  by  such  savings  bank  in  accord- 
ance with  the  order  of  the  court ;  or  the  deposit  in  controversy  may 
be  paid  into  court  to  await  the  final  determination  of  the  action; 
and  when  so  paid  into  court  the  corporation  shall  be  stricken  out  as 
a  party  to  any  such  action,  and  its  liability  for  such  deposit  shall 
cease. 

The  costs  in  the  actions  referred  to  in  this  section  shall  in  all 
cases  be  in  the  discretion  of  the  oonrt,  and  may  be  chaiged  upon  the 
fund  affected  by  the  action.  The  statutes  limiting  the  time  within 
which  actions  shall  be  commenced  shall  have  no  application  to  actions 
brought  by  depositors,  their  reioBsentatives  or  assigns,  against  savings 
banks  for  deposits  made  therein. 

(Former  uetion  116;  R.  8.,  16ST,  L.  18S2,  ch.  409,  t  2S».) 

1.  A  MLTJiigs  bank  pasa  book  is  not  negotikble  pap«r,  and  l(a  poMMdon,  In 
ftMU,  oonititntM  no  eridenra  of  &  right  to  drkw  money  thereon.  It  merely  Im- 
porta  ft  Uabili^  of  the  bank  to  the  depositor  for  tbe  money  depoaited,  md  an 
•greement  to  pay  it  at  nuih  time  and  in  anch  manner  aa  he  shall  direct. 

The  defendant  paid  a  depoeltor's  money  to  a  stranger  who  had  poeeesaion  of 
his  pass  book,  and  sought  to  justify  sneh  payment  vnder  a  by-law  printed  in 
the  pass  book  at  tbe  time  it  was  delivered  to  the  depositor,  as  follows:  "All 
deposits  and  drafts  mnst  be  entered  in  the  pass  book  at  the  time  of  the  tranaaa- 
tion,  and  all  payment*  mode  by  the  bonk  upon  the  presentation  of  the  pass 
book  entervd  therein  will  be  regarded  as  binding  npon  tbe  depositor.  Uoney  may 
also  be  drawn  npon  the  written  order  of  the  depositor  or  his  attorney,  when  ao- 
eompanied  by  the  pass  book." 

Held,  that  assuming  that  the  mere  acoeptanee  by  the  depoaltors  of  a  pasa 
book  oontaining  a  by-law  regulating  the  manner  of  making  deposits  and  pay- 
mento  constituted  a  contract  between  the  parties.  Yet  the  by-laws  referred  to 
eonld  not  be  construed  to  jnatify  a  payment  to  a  third  party  unless  a  written 
order  accompanied  the  pass  book.  Smith  v.  Brooklyn  Savings  Bank,  101  N.  Y. 
68.  64  Am.  Dee.  663,  4  N.  E.  123,  distinguishing  Schoenwald  e.  MetropoliUn 
Bank,  67  N.  Y.  418.  See  Crawford  v.  West  Side  Bank,  100  N.  Y.  61,  63  Am. 
Rep.  162,  2  N.  E.  S81. 
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2.  Neither  the  rule  u  to  payment  to  one  producing  book,  nor  I  116  (now  liC), 
jntiifj  refiual  to  paj  ona  to  whom  depoait  ocoount  wma  given  before  depoeitor's 
dCftth.     CoBgriff  V.  Hudson  City  Savingg  Inst.,  24  Miec.  4,  B2  N.  T.  Snpp.  189. 

3.  Thie  right  of  Interpleader  does  not  apply  when  the  peraona  claiming  the 
fnnda  hare  only  a  future  iutareat.  Giitord  t>.  Oneida  Savings  Bank,  99  App.  Div. 
S6. 

4.  It  is  discretionary  witii  the  court  to  refuse  this  interpleader.  Steiner  v. 
East  River  Savings  Bank,  60  App.  Div.  232;  HoOnire  v.  UL  Auburn  Savings 
Bank,  78  App.  Dir.  SS. 

§  146.  la  what  noiuitiei  depoiiti  may  be  iaveited.  —  The  trustees 
of  any  saTiags  bank  may  invest  the  moneys  deposited  therein  and 
tlie  inorane  derived  therefrom  only  as  follows: 

1.  In  the  stocks  or  bonds  or  interestrbearing  notes  or  obligations 
of  the  United  States,  or  those  for  which  the  faith  of  the  United 
States  is  pledged  to  provide  for  the  payment  of  the  interest  and 
principal,  including  the  bonds  of  the  District  of  Colombia. 

2.  In  the  stocks  or  bonds  or  interest-bearing  obligations  of  this 
state,  issued  pursuant  to  the  authori^  of  any  law  of  the  state. 

3.  In  the  stocks  or  bands  or  interest-bearing  obligations  of  any 
state  of  the  United  States  whicli  has  not  within  ten  years  previous 
to  making  such  investment  by  such  corporation  defaulted  in  the  pay- 
ment of  any  part  of  either  principal  or  interest  of  any  debt  authorized 
by  the  legislature  of  any  such  state  to  be  contracted;  and  in  the 
bonds  or  interest-bearing  obligations  of  any  state  of  the  United  States, 
issued  in  pursuance  of  the  authority  of  the  l^slature  of  such  state, 
whidi  have,  prior  to  May  twenty-ninth,  eighteen  hundred  and  ninety- 
five,  been  issued  for  the  funding  or  settlement  of  any  previous  obliga- 
tion of  such  state  theretofore  in  default,  and  <ai  whidi  said  funding 
or  settlement  obligation  there  has  been  no  default  in  the  payment  of 
either  principal  or  interest  since  the  issuance  of  such  funding  or 
settlement  obligation,  and  provided  the  interest  on  such  funding  or 
settlement  obligation  has  been  paid  regularly  for  a  period  of  not  less 
llian  ten  years  next  preceding  su^  investment. 

4.  In  the  stocks  or  bonds  of  any  city,  coun^,  town  or  village, 
school  district  bonds  and  union  fiee  school  district  bonds  issued  for 
school  purposes,  or  in  the  interestrbearing  obligations  of  any  oity, 
county,  town  or  village  of  this  state,  issued  pursuant  to  the  authority 
of  any  law  of  the  state  for  the  payment  of  which  the  faith  and  credit 
of  the  municipality  issuing  them  are  pledged. 
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5.  In  the  Btocke  or  bonds  of  any  incorporated  ci^  situated  in  one 
of  thfi  Btatefi  of  the  TJnited  States  which  was  admitted  to  statehood 
prior  to  Janaarj  first,  eighteen  hundred  and  ninety-six,  and  whi<ji, 
since  January  first,  eighteen  hundred  and  sixty-one,  has  not  re- 
pudiated or  defaulted  in  the  payment  of  any  part  of  the  principal  or 
interest  of  any  debt  authorized  by  the  legislature  of  any  such  state 
to  be  contracted,  provided  said  city  has  a  population,  as  shown  by  the 
federal  census  next  preceding  said  investment,  of  not  less  than  forty- 
five  thousand  inhabitants,  and  was  incorporated  as  a  city  at  least 
twenty-five  years  prior  to  the  making  of  said  investment,  and  has 
not,  since  January  first,  eighteen  hundred  and  seventy-eight,  de- 
faulted for  more  than  ninety  days  in  the  payment  of  any  part  eitiaer 
of  principal  or  interest  of  any  bond,  note  or  other  evidence  of  in- 
debtedness, or  effected  any  compromise  of  any  kind  with  the  holders 
thereof.  But  if,  after  such  default  on  the  part  of  any  such  state  or 
city,  the  debt  or  security,  in  the  payment  of  the  principal  or  interest 
of  which  such  default  occurred,  has  been  fully  paid,  refunded  or 
compromised  by  the  issue  of  new  securities,  then  the  date  of  the  first 
failure  to  pay  principal  or  interest,  when  due,  upon  such  debt  or 
security,  shall  be  taken  to  be  the  date  of  such  default,  within  the 
provisions  of  this  subdivision,  and  subsequent  failures  to  pay  instal- 
ments of  principal  or  interest  upon  such  debt  or  security,  prior  to 
the  refunding  or  final  payment  of  the  same,  shall  not  be  held  to  con- 
tinue said  default  or  to  fix  the  time  thereof,  within  the  meaning  of 
this  subdivision,  at  a  date  later  than  the  date  of  said  first  failure  in 
payment.  If  at  any  time  the  indebtedness  of  any  such  city,  together 
with  the  indebtedness  of  any  district,  or  other  municipal  corporation 
or  subdivision  except  a  county,  which  is  wholly  or  in  part  included 
within  the  bounds  or  limits  of  said  city,  less  its  water  debt  and  sink- 
ing funds  shall  exceed  seven  per  centum  of  the  valuation  of  said  city 
for  purposes  of  taxation,  its  bonds  and  stocks  shall  thereafter,  and 
until  such  indebtedness  shall  be  reduced  to  seven  per  centum  of  the 
valuation  for  the  purposes  of  taxation,  cease  to  be  an  authorized 
investment  for  the  moneys  of  savings  banks,  but  the  superintendent 
of  banks  may,  in  his  discretion,  require  any  savings  bank  to  sell  such 
bonds  or  stock  of  said  city  as  may  have  been  purchased  prior  to  said 
increase  of  debt 

6.  In  bonds  and  mortgages  on  unincumbered  real  property  situated 
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in  this  state,  to  the  extent  of  sixty  per  centum  of  the  value  thereof. 
Not  more  than  sixty-five  per  centum  of  the  ■whole  amount  of  deposits 
shall  be  so  loaned  or  invested.  If  the  loan  is  on  unimproved  and 
unproductive  real  property,  the  amount  loaned  thereon  shall  not  be 
more  than  forty  per  centum  of  its  actual  value.  'No  investment  in 
any  bonds  and  mortgages  ^all  be  made  by  any  savings  bank  except 
upon  the  TepM>rt  of  a  committee  of  its  trustees  charged  with  the  duty 
of  investigating  the  same,  who  shall  certify  to  the  value  of  the 
premises  mortgaged  or  to  be  mortgaged,  according  to  their  best  judg- 
ment, and  such  report  shall  be  filed  and  preeerved  among  the  records 
of  the  corporation.    Also  in  the  following  securities : 

(a)  The  first  mortgage  bonds  of  any  railroad  corporation  of  this 
state,  the  principal  part  of  whose  railroad  is  located  within  this  state, 
or  of  any  railroad  corporation  of  this  or  any  other  state  or  states 
connecting  with  and  controlled  and  operated  as  a  part  of  the  system 
of  any  such  railroad  corporation  of  this  state,  and  of  which  connect- 
ing railroad  at  least  a  majority  of  its  capital  stoct  is  owned  by  such 
a  railroad  corporation  of  this  state,  or  in  the  mortgage  bonds  of  any 
sneh  railroad  corporation  of  an  issue  to  retire  all  prior  mortgage  debt 
of  such  railroad  companies  respectively;  provided  that  at  no  time 
within  five  years  next  preceding  the  date  of  any  such  investment,  sudi 
railroad  corporation  of  this  state  or  such  connecting  railroad  corpora- 
tion respectively  shall  have  failed  regularly  and  punctually  to  pay  the 
matured  principal  and  interest  of  all  its  mortgage  indebtedness,  and 
in  addition  thereto  regularly  and  punctually  to  have  paid  in  dividends 
to  its  stockholders  during  each  of  said  five  years  an  amount  at  least 
equal  to  four  per  centum  upon  all  its  outstanding  capital  stock ;  and 
provided,  further,  that  at  the  date  of  every  such  dividend  the  out- 
standing capital  stock  of  such  railroad  corporation,  or  sudi  connect- 
ing railroad  company  respectively,  shall  have  been  equal  to  at  least 
one-third  of  the  total  mortgage  indebtedness  of  such  railroad  cor- 
porations respectively,  including  all  bonds  issued  or  to  be  issued 
under  any  mortgage  securing  any  bonds  in  which  such  investment 
shall  be  mada 

(b)  The  mortgage  bonds  of  the  following  railroad  corporations: 
The  Chicago  and  Northwestern  railroad  company,  Chicago,  Bur- 
lington and  Quincy  railroad  company,  Michigan  Central  railroad 
company,  Illinois  Central  railroad  company,  Pennsylvania  railroad 
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company,  Delaware  and  Hudson  company,  Delaware,  Lackawanna 
and  Western  railroad  company,  New  York,  New  Haven  and  Hart- 
ford railroad  company,  Boston  and  Maine  railroad  company,  Maine 
Central  railroad  company,  the  Chicago  and  Alton  railroad  company, 
Morris  and  Eeaez  railroad  company,  Central  railroad  of  New  Jersey, 
United  New  Jersey  railroad  and  canal  ctnnpany,  also  in  the  mortgage 
bonds  of  railroed  companies  whose  lines  are  leased  or  operated  or 
controlled  by  any  railroad  c(»npany  specified  in  this  paragraph  if 
said  bonds  be  guaranteed  both  as  to  principal  and  interest  by  the 
railroad  company  to  which  said  lines  are  leased  or  by  which  they  are 
operated  or  controlled.  Provided  that  at  the  time  of  making  invest- 
ments authorized  by  this  paragraph  the  said  railroad  corporations 
issuing  such  bonds  shall  have  earned  and  paid  regular  dividends  of 
not  lees  tlian  four  per  centum  per  annum  in  cash  on  all  their  issues 
of  capital  stock  for  the  ten  years  next  preceding  such  investment,  and 
provided  the  capital  stock  of  any  said  railroad  corporations  shall 
equal  or  exceed  in  amount  one-third  of  the  par  value  of  all  ita  bonded 
indebtedness;  and  further  provided  that  all  bonds  authorized  for 
investment  by  this  paragraph  shall  be  secured  by  a  mortgage  which 
is  a  first  mortgage  on  either  the  whole  or  some  part  of  the  railroad 
and  railroad  property  of  tbe  c<»npany  issuing  such  bonds,  or  tbat 
such  bonds  shall  be  mortgage  bonds  of  an  issue  to  retire  all  prior 
mortgage  debts  of  such  railroad  company ;  provided,  further,  that  the 
mortgage  whidi  secures  the  bonds  authorized  by  this  paragraph  is 
dated,  executed  and  recorded  prior  to  January  first,  nineteen  hun- 
dred and  five. 

(c)  The  mortgage  bonds  of  the  Chicago,  Milwaukee  and  Saint 
Paul  railway  company,  and  the  Chicago,  Kock  Island  and  Pacific 
railway  company,  so  long  as  they  shall  continue  to  earn  and  pay  at 
least  four  per  centum  dividends  per  annum  on  their  outstanding 
capital  stock,  and  provided  their  capital  stock  shall  equal  or  exceed 
in  amount  (Hie-tliird  of  the  par  value  of  all  their  bonded  indebted- 
nese,  and  further  provided  that  all  bonds  of  either  of  said  companies 
hereby  authorized  for  investment  shall  be  secured  by  a  mortgage 
which  is  a  first  mortgage  on  either  the  whole  or  some  part  of  the  rail- 
road or  railroad  property  actually  in  the  possession  of  and  operated 
by  said  company,  or  that  such  bonds  shall  be  mortgage  bonds  of  an 
issue  to  retire  all  prior  debts  of  said  railroad  company;  provided, 
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further,  that  the  mortgage  which  secures  the  bonds  authorized  bj  this 
paragraph  is  dated,  executed  and  recorded  prior  to  Jannarir  first, 
nineteen  hundred  and  five, 

(d)  The  first  mortgage  bonds  of  the  Fonda,  Johnstown  and 
Gloversville  railroad  company,  or  in  the  mortgage  bonds  of  said  rail- 
road company  of  an  issue  to  retire  all  prior  mortgage  debts  of  said 
railroad  company,  and  provided  the  capital  stock  of  said  railroad 
company  shall  equal  or  exceed  in  amount  one-third  of  the  par  value 
of  all  its  bonded  indebtedness  and  provided  also  that  such  railroad  be 
of  standard  gauge  of  four  feet  eight  and  one-half  inches,  and  in  the 
mortgage  bonds  of  the  Buffalo  Creek  railroad  company  of  an  issue 
to  retire  all  prior  mortgage  debta  of  said  railroad  company,  provided 
that  the  bonds  authorized  by  this  paragraph  are  secured  by  a  mortgage 
dated,  executed  and  recorded  prior  to  January  first,  nineteen  hun- 
dred and  five. 

(e)  The  mortgage  bonds  of  any  railroad  corporation  incorporated 
under  the  laws  of  any  of  the  United  States,  which  actually  owns  in 
fee  not  less  than  five  hundred  miles  of  standard  gauge  railway  ex- 
dnsive  of  sidings,  within  the  United  States,  provided  that  at  no 
time  within  five  years  next  preceding  the  date  of  any  such  investment 
such  railroad  corporation  shall  have  failed  regularly  and  punctually 
to  pay  the  matured  principal  and  interest  of  all  its  mortgage  indebted- 
ness and  in  addition  thereto  regularly  and  punctnally  to  have  paid  in 
dividends  to  its  stockholders  during  each  of  said  five  years  an  amount 
at  least  equal  to  four  per  centum  upon  all  its  outstanding  capital 
stock;  and  provided  further  that  during  said  five  years  the  gross 
earnings  in  each  year  from  the  operations  of  said  company,  indnding 
therein  the  gross  earnings  of  all  railroads  leased  and  operated  or 
controlled  and  operated  hy  said  company,  and  also  including  in  said 
earnings  the  amount  received  directly  or  indirectly  1^  said  company 
from  the  sale  of  coal  from  mines  owned  or  oontroUed  by  it,  shall  not 
have  been  less  in  amount  than  five  times  the  amount  necessary  to 
pay  the  interest  payable  during  that  year  upon  its  entire  outstanding 
indebtedness,  and  the  rentals  for  said  year  of  all  leased  lines,  and 
further  provided  that  all  bonds  authorized  for  investment  by  Uiis 
paragraph  shall  be  secured  by  a  mortgage  which  is  at  Uie  time  of 
making  said  investment  or  was  at  the  date  of  the  execution  of  said 
mortgage  (1)  a  first  mortgage  upon  not  less  than  seventy-five  per 
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Gentam  of  the  railway  owned  in  fee  by  the  company  issuing  said 
bonds  exclusive  of  sidings  at  the  date  of  said  mortgage  or  (2)  a 
refunding  mortgage  issued  to  retire  all  prior  lien  mortgage  debts  of 
said  company  outstanding  at  the  time  of  said  investment  and  oovering 
at  least  seventy-five  per  centum  of  the  railway  owned  in  fee  1^  said 
ctnnpany  at  the  date  of  said  mortgage.  But  no  one  of  the  bonds  so 
secured  shall  be  a  legal  investment  in  case  the  mortgage  securing  the 
uame  shall  authorize  a  total  issue  of  bonds  which  together  with  all 
ontstanding  prior  debts  of  said  company,  after  deducting  therefrom 
in  case  of  a  refunding  mortgage,  the  bonds  reserved  tinder  the  pro- 
visions of  said  mortgage  to  retire  prior  debts  at  maturity,  shall  exceed 
three  timm  the  outstanding  capital  stock  of  said  company  at  the  time 
of  making  said  investment  And  no  mortgage  is  to  be  regarded  as  a 
refunding  mortgage,  under  the  provisions  of  this  paragraj^,  unless 
the  bonds  which  it  secures  mature  at  a  later  date  than  any  bond 
which  it  is  given  to  refund,  nor  unless  it  covers  a  mileage  at  least 
twen^-five  per  centum  greater  than  is  covered  by  any  aae  of  the 
prior  mortgages  so  to  be  refunded. 

(f)  Any  railway  mortgage  bonds  which  would  be  a  legal  invest- 
ment under  the  provisions  of  paragraj^  (e)  of  this  subdivisicn, 
except  for  the  fact  that  the  railroad  corporation  issuing  said  bonds 
actually  owns  in  fee  less  than  five  hundred  miles  of  road,  provided 
that  during  five  years  next  preceding  the  date  of  any  sudi  investment 
the  gross  earnings  in  each  year  from  the  operations  of  said  corpora- 
tion, including  the  gross  earnings  of  all  Hues  leased  and  operated  or 
ctmtrolled  and  operated  by  it,  shall  not  have  been  less  than  ten 
million  dollars. 

(g)  The  mortgage  btmds  of  a  railroad  corporation  described  in 
the  foregoing  paragraf^  (e)  or  (f)  or  the  mortgage  bonds  of  a  rail- 
road owned  l^  such  oorporation,  assumed  or  guaranteed  by  it  hy 
indorsement  on  said  bonds,  provided  said  bonds  are  prior  to  and  are 
to  be  refunded  by  a  g^ieral  mortgage  of  said  corporation  the  bonds 
secured  by  which  are  made  a  legal  investment  under  the  provisions 
of  said  paragraph  (e)  or  (f )  ;  and  provided,  further,  that  said  general 
mortgage  oovers  all  the  real  property  upon  which  the  mortgage  secur- 
ing said  underlying  bonds  is  a  lien. 

(h)  Any  railway  mortgage  bonds  which  would  be  a  legal  invest- 
ment under  the  provisions  of  paragraph  (e)  or  (g)  of  this  subdivis- 
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ion,  except  for  the  fact  that  the  railroad  corporation  issning  said 
bonds  actually  owns  in  fee  leas  than  £ve  hundred  miles  of  road,  pro- 
vided the  payment  of  principal  and  interest  of  said  bonds  is  guaran- 
teed by  indorsement  thereon  by,  or  provided  said  bonds  have  been 
assumed  by,  a  corporation  whose  first  mortgage  is,  or  refunding  mort- 
gage bonds  are,  a  legal  investment  under  the  provisions  of  paragraph 
(e)  or  (f )  of  this  subdivision.  But  no  oae  of  the  bonds  so  guaranteed 
or  assumed  shall  be  a  legal  investment  in  case  the  mortgage  securing 
the  same  shall  authorize  a  total  issue  of  bonds  which,  tc^ther  with 
all  the  outstanding  prior  debts  of  the  corporation  making  such 
guaranty  or  so  assuming  said  bonds,  including  dierein  the  authorized 
amount  of  all  previously  guaranteed  or  assumed  bond  issues,  shall 
exceed  three  times  the  capital  stock  of  said  corporation,  at  the  time  of 
making  said  investment 

(i)  The  first  mortgage  bonds  of  a  railroad  the  entire  capital  stock 
of  which,  except  shares  necessary  to  qualify  directors,  is  owned  by, 
and  which  is  operated  by  a  railroad  whose  last  issued  refunding 
bonds  are  a  l^al  investment  under  the  provisions  of  paragraph  (a), 
(e)  or  (f )  of  this  subdivision,  provided  the  payment  of  principal  and 
interest  of  said  bonds  is  guaranteed  by  indorsement  thereon  by  the 
company  so  owning  and  c^rating  said  road,  and  further  provided 
the  mortgage  securing  said  bonds  does  not  authorize  an  issue  of  more 
than  twenty  thousand  dollars  in  bonds  for  each  mile  of  road  covered 
thereby.  But  no  one  of  the  bonds  so  guaranteed  shall  be  a  l^al 
investment  in  case  the  mortgage  securing  the  same  shall  authorize 
a  total  issue  of  bonds  which  together  with  all  the  outstanding  prior 
debts  of  the  company  making  said  guaranty,  including  therein  the 
authorized  amount  of  all  previously  guaranteed  bond  issues,  shall 
exceed  three  times  the  capital  stock  of  said  annpany,  at  the  time  of 
making  said  investment. 

Bonds  which  have  been  or  shall  become  legal  investments  for  sav- 
ings banks  under  any  of  the  provisions  of  this  section  shall  not  be 
rendered  illegal  as  investments,  though  the  property  upon  which  they 
are  secured  has  been  or  shall  be  conveyed  to  another  corporation,  and 
tliough  the  railroad  corporation  which  issued  or  assumed  said  bond 
has  been  or  shall  be  consolidated  with  another  railroad  corporation, 
if  the  consolidated  or  purdiasing  corporaticm  shall  assume  the  pay- 
ment of  said  bonds  and  shall  continue  to  pay  r^ularly  interest  or 
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dividend  or  both  upon  the  eecnrities  issued  against,  in  exchange  for 
or  to  acquire  the  stock  of  the  company  consolidated  or  the  proper^ 
pnivhased,  or  upon  securities  Bubsequentl;  issued  in  exchange  or 
substitution  therefor,  to  an  amount  at  least  equal  to  four  per  centum 
per  annum  upon  the  capital  stock  outstanding  at  the  time  of  andi 
consolidation  or  purchase  of  said  corporation  which  has  issued  or 
assumed  said  bonds. 

Not  more  than  twen^-five  per  centum  of  the  assets  of  any  savings 
bonk  shall  be  loaned  or  invested  in  railroad  bonds,  and  not  more  than 
ten  per  centtun  of  the  assets  of  any  savings  bank  shall  be  invested 
in  the  bonds  of  any  one  railroad  corporation  described  in  paragra{^ 
(a)  of  this  subdivision,  and  not  more  than  five  per  centum  of  sudi 
assets  in  the  bonds  of  any  other  railroad  corporation.  In  determining 
the  amount  of  the  assets  of  any  savings  bank  nnder  the  provisions  of 
this  subdivision  its  securities  shall  be  estimated  in  the  manner  pre- 
scribed for  determining  the  per  centum  of  surplus  by  section  one 
hundred  and  fifty-four  o£  this  chapter.  Street  railroad  corporations 
shall  not  be  ccosidered  railroad  CDrporati<»iB  within  the  meaning  of 
this  subdivision. 

7.  In  real  property  subject  to  the  provisions  of  secticoi  (me  hundred 
and  for^-seven. 

(FonneT  lection  Il«;  L.  IBQS,  eh.  440;  L.  1890,  eh.  813;  L.  19WS,  efa.  4S4; 
L.  1897,  eh.  886;  L.  1896,  ob.  236  (  L.  1899,  eh.  886;  L.  1900,  eh.  42;  L.  1902,  «b. 
440,  B98;  L.  1903,  eh.  326,  640;  L.  1906,  oh.  401;  L.  1900,  eh.  681.) 
See  Penal  Law,  t  296. 

1.  Weateheet«r  eoimty  Mvinga  buiki  autboriced  to  loan  money  to  Unkm  free 
•chool  diatrict  number  eight,  in  the  town  of  Cortland,  of  said  county,  and  Ito 
board  of  education,  upon  certain  bonds  of  that  dtotriet.  Section  4,  chapter  148, 
Lawi  of  1882. 

2.  SnbdiTiBion  1  of  this  section  was  frequently  amended,  leaving  out  and 
taking  in  District  of  Columbia  bonds. 

3.  Corporation  loaned  money  on  stocks  ooDateral  —  employed  broker  to  sell 
stocks,  who  sold  same.  Bank  had  formerly  sold  stock  and  omitted  to  notify 
broker,  who  conid  not  deliTer,  and  was  compelled  to  pay  purchaser  f4,ll(l  dam- 
ages. In  an  action  against  bank,  held,  that  though  illegality  of  loan  might  t>e  a 
defense  to  the  original  parties  thereto,  it  had  nothing  to  do  witb,  and  could  not 
affect  broker's  right  to  recover.  The  securities  became  the  property  of  the  bank, 
and  it  mi^t  sell  them.  Citing  Pe  OrofT  e.  Am.  Linen  Thread  Od.,  21  N.  T.  124: 
"  If  oorporations  acquired  goods  in  sncb  a  way  as  to  make  transaction  doubtful 
as  a  question  of  power,  what  are  corporations  to  do  with  property  thus  forced 
upon  their  hands  t  Mast  they  pnrge  the  illi^ality  by  giving  the  goods  away  or 
destroying  them,  or  may  tliey  not  sell  and  transfer  a  good  title  to  pnrehMerT    I 
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tikink,  beyond  all  doubt,  that  they  nuty,  and  tbat  the  contract  can  be  upbeld  and 
•nforoed  on  that  ground."    Bniee  v.  Fulton  Nat.  Bank,  23  Hun,  614-016- 

i.  The  charter  of  a  savings  bank,  and  the  general  laws  relating  tg  it,  required 
that  its  loans  upon  real  estate  should  b«  upon  uninoumbered  property,  but  this 
fact  does  not  render  the  loaning  of  money  upon  a  mortgage  which  is  subject  to 
prior  incumbrancea  available  as  a  defenM  to  the  borrower  in  an  action  to  reoover 
the  debt  Citing  Davis  Sewing  Machine  Co.  t>.  Best,  30  Hun,  03B;  Union  Gold 
Uining  Co.,  etc.  v.  Rocky  Mountain  Nat.  Bank,  etc.,  90  U.  S.  640,  24  L.  ed.  648; 
Nat  Bank  p.  Uattbews,  98  U.  E.  B.  621,  20  L.  ed.  ISS;  Nat.  Bank  v.  Whitney, 
102  id.  90,  20  L.  ed.  443;  1687,  Auburn  Savings  Bank  v.  Brinkerhoff,  44  Hun, 
142. 

6.  A  loan  of  this  character  is  not  within  the  prohibition  against  making  loaoa 
on  notes,  bills  of  exchange,  or  other  personal  securities,  when  the  loan  was  made 
upon  the  additional  security  of  a  bond  and  mortgage  assigned  to  the  savinga  bank 
at  the  time  of  making  the  loan.     Id. 

6.  The  illegal  action  of  the  officers  of  a  eavinga  institution,  in  loaning  its  funds 
to  an  individual  upon  his  note,  does  not  work  a  forfeiture  oi  the  money  loaned, 
and  the  institution  has  a  cause  of  action  for  the  money,  even  if  the  note  be  void, 
and  an  action  may  be  maintained  upon  a  new  note  taken  in  satisfaction  of  audi 
cause  of  action.  Citing  N.  Y.  State  Loan  A  T.  Co.  v.  Helmer,  77  N.  Y.  64; 
Pratt  0.  Short,  79  N.  Y.  437,  36  Am.  Sep.  631 ;  Rome  Savings  Bank  v.  Krug,  102 
N.  Y.  331,  6  N.  E.  682,  aff'g  12  Daly,  212. 

7.  Where  such  second  note  is  made,  at  least  in  part,  by  strangera  to  the  first 
not«,  it  cannot  be  said  to  be  taken  simply  in  exchange  for  the  former,  but  is  taken 
in  satisfaction  of  the  prior  debt;  it  is,  therefore,  founded  upon  a  good  considera- 
tion, and  is  valid.    Id. 

8.  The  superintendent  of  the  banking  department  submitted  to  the  attorney- 
general  a  copy  of  a  mortgage  made  by  a  aafe  deposit  company  to  a  certain  trust 
company,  both  of  which  corporations  were  organized  under  the  laws  of  this  State. 
The  mortgaged  property  was  situated  in  the  city  of  New  York.  The  mortgage 
was  given  (or  the  purpose  of  securing  the  bonds  of  the  deposit  company,  issued 
under  authority  of  a  resolution  of  the  directors  of  the  company  to  the  amount  of 
$100,000.  It  was  provided  in  the  said  mortgage  that  the  trust  company,  in  case 
of  a  failure  of  the  deposit  company  to  make  the  payments  when  due  of  any  money, 
principal  or  interest  secured  by  said  mortgage,  may,  when  requested  so  to  do,  in 
writing,  by  the  holder  of  at  least  ten  per  centum  of  the  bonds  secured  by  said 
mortgage,  proceed  to  the  foreclosure  thereof.  The  opinion  of  the  attorney-gen- 
eral was  asked  on  the  following  propositions: 

( 1 )  As  to  whether  it  would  be  investing  in  "  unincumbered  real  estate,"  within 
the  meaning  of  the  Btatut<^  for  a  savings  bank  to  purchase  ten  or  more  of  these 
bonds,  or  a  number  sufficient  to  enable  them  to  enforce  payment  in  case  of  default. 

(2)  Does  the  word  "unincumbered"  mean  without  prior  incumbrance,  or  does 
ft  mean  without  incumbrance  except  such  as  the  savings  bsnk  owns  in  entiretyt 

(3)  Is  there  any  legal  objection  to  savings  banks  investing  in  one  or  more  of 
a  SfTies  of  bonds  secured  by  a  mortgage  upon  real  estate,  there  being  no  prior 
lien,  and  the  sum  held  being  sufficient  t«  entitle  the  bank  to  institute  foreclosure 
proceedings  in  case  of  default,  the  property  mortgaged  being  situated  wholly 
witbin  this  State,  and  worth  at  least  double  the  amount  loaned  thereon,  as  certi- 
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fied  bj  k  eoDimittM  ehtrgtA  with  iiiTMtigtting  tbe  muii«,  and  the  stktate  in  other 
raepeeta  being  oomplivd  withT 

Tlut  offieer  in  hii  reply,  filed  in  the  benkiiig  depvtiiient  July  28,  1SB2,  Mfit 
"  In  m;  opinion,  the  mortgmge  nibiDitted  for  mj  inspection  doea  not  fall  within 
the  cUa*  of  bondi  and  mortgages  intended  by  the  statute  anthorlEing  saTioga 
banlca  to  inveat  in  bonds  and  mortgagea  on  unincumbsred  real  eetata,  for  the  fol- 

"  First.  Because  the  mortgage  executed  for  tbe  purpose  of  securing  the  pay- 
ment of  said  bonds  does  not  require  the  trust  company  to  institute  foreoloauro 
proeeedings  when  requested  to  do  so  by  the  holder  of  ten  per  centum  of  the  bonds, 
but  only  proTide*  that  it  ahall  not  institute  such  proceedings  unless  requested  ao 
to  do  by  a  holder  of  that  amount  of  the  bonds,  and  a  refusal  to  take  sneh  proceed* 
ings,  when  so  requested,  could  only  he  remedied  by  a  suit  in  eqni^  to  compel  the 
trust  company  to  act. 

"  Second.  By  '  unincumbered  real  estate,'  in  my  opinion,  is  meant  real  eatah) 
without  incumbrance,  exoept  such  aa  the  savings  bank  owns  in  entirety.  The 
statute  intends  that  the  savings  bank  shall  have  the  exclusive  control  of  its  In- 
veatmenta,  both  as  to  the  amount  and  the  time  for  which  they  are  made.  Al- 
though as  in  the  preaent  inatanoe  they  may  have  the  power,  when  owning  a  cer- 
tain number  of  then  bonds,  to  cause  to  be  instituted  foreclosure  prooeediogi  to 
secure  the  payment  of  such  bonds,  still  any  other  holder  of  the  same  number  of 
bonds  would  have  the  same  right,  and  thus  the  bank  could  have  no  certainty  aa 
to  the  time  or  peTmaneney  of  their  inveatments,  and  no  certainty  aa  to  the 
amount  it  might  be  forced  to  invest  In  such  property  at  almost  any  time,  in  order 
to  save  itself  from  Ices  because  of  foreclosure  proceedings  instituted  by  parties 
over  whom  it  had  no  oontroL 

"  Third.  I  am  further  of  the  opinion  that  the  statute  authorliing  the  inoor- 
poration  of  savings  banks  doea  not  intend  that  they  shall  act  and  be  contracted 
with  through  the  medium  of  a  trustee  outside  of  the  directori  of  the  oorporation. 
^le  trustee,  if  an  individual,  may  die,  or  if  a  corporation,  may  be  diiaolved,  or 
have  its  franchises  annulled  before  completion  of  the  duties  of  the  trust,  and 
thus  throw  the  affairs  of  the  savings  institution  into  a  confusion,  that  only  a 
recourse  to  the  oonrta  oonld  unravel.  These  corporations  are  provided  with 
diraetora  and  officers,  whose  duty  it  is  to  manage  their  affairs;  and,  in  my 
opinion,  the  stfitute  intends  that  all  contracts  with  the  corporation  shall  be 
made  direetly  with  ita  govenung  body,  without  the  aid  of  an  intermediary 
trustee. 

"  For  the  forgoing  reasons,  I  am  of  the  opinion  that  savings  banks  have  not 
the  power  to  inveat  in  ooe  or  more  of  a  aeries  of  bonds  not  amounting  to  tbe 
whale  number  of  such  bonds,  secured  by  a  mortgage  on  real  estate,  there  being  no 
prior  lien,  and  the  sum  held  being  sufficient  to  entitle  the  bank  to  institute  fore- 
closure proceedings  in  case  of  default,  even  though  all  the  other  conditions  of  the 
statute  be  complied  witii." 

9.  An  opinion  of  the  attorney -general,  filed  in  iite  banklDg  department  June 
80,  1682,  held,  "  That  the  investment  by  savings  banks  of  this  State  in  Minnesota 
State  bonds  is  contrary  to  the  spirit  and  scope  of  the  Act  of  1880,  and  cannot  be 
allowed;  the  State  within  ten  years  having  defaulted  in  tbe  payment  of  a  debt 
anthOTizad  by  ttie  legislature;  "  and  further  held:    "  The  object  of  Uiis  statute 
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undoubtedly  waa,  to  prevent  the  investment  by  Baviuge  banks  in  the  stoekB  of  & 
State  wbicb  bad  authorized  repudiation  of  any  debt  lanctioned  by  the  law-mak- 
ing power  of  the  State,  as  contra-distinguished  from  those  bonds  issued  by  some 
executive  officer  without  any  authority  or  warrant  of  law." 

10.  The  luperintendent  of  the  banking  department  submitted  to  the  attomey- 
general  the  question,  whether  subdivision  4  of  this  section  authorized  savings 
banks  of  this  State  to  invest  their  deposits  in  the  bonds  issued  by  school  districts. 

In  an  opinion,  filed  in  the  banking  department  under  date  of  April  4,  18B4,  the 
attorney-general  holds  that :  "  There  is  nothing  in  the  provision  which  gives 
them  the  power  to  buy  the  bonds  Issued  by  school  diatricte,  either  expressly  or  by 
taoit  implication.  The  fact  that  a  school  district  comprises  a  whole  town,  the 
boundaries  of  which  were  the  same,  would  make  no  difference.  The  officers  who 
issued  town  bonds  would  act  in  an  entirely  difierent  capacity,  would  derive  their 
power  from  a  different  source,  and  generally  would  be  a  different  set  of  men  from 
the  officers  who  issue  the  bonds  of  a  school  district." 

11.  The  author  submitted  ia  the  attorney-general  the  question  as  to  the  legal 
right  of  savings  banks  to  invest  the  moneys  deposited  with  them,  in  interest-bear- 
ing obligations,  which  the  Commonwealth  of  Massachusetts  issues  from  time  to 
time,  under  the  authority  of  the  legislature  of  the  State,  in  anticipatiDn  of  taxes. 
The  obligations  are  designated  revenue  certificates  or  revenue  bonds,  and  are  sub- 
■tantially  in  the  following  form: 

"  Ck>MicoinrKALTH  or  Uasbaoeusktts, 
"  Teeab-ubt  Depastuebt,  Bobtor,  ,  1S8 

"  Borrowed  and  received  under  authority  of  resolution  ,  chapter  , 

of  the  year  ,  of  ,  of  ,  tbe  sum  of  dollars,  for  the 

use  of  the  said  Commonwealth,  the  same  to  be  repaid  to  or  order,  , 

at  this  office  in  currency,  in  months  from  date,  without  grace,  with  inter- 

est, payable  also  in  currency,  at  the  rat«  of  per  cent,  per  annum. 

"(Signed),  ,   Treasurer. 

"(Countersigned),  ,  Auditor. 

"  {Approved ) ,  Qovtmor." 

That  officer,  in  bis  opinion,  filed  in  the  banking  department  May  15,  1B84,  holds 

"  It  is  doubtless  true  that  this  instrument  Is  evidence  of  a  loan  to  the  State  of 
UasBachnsetta,  for  the  payment  of  which  the  faith  and  credit  of  that  State  is 
pledged,  and  It  is  unquestionably  safe  as  an  investment 

"  Obligations  of  this  character,  however,  are  evidently  not  intended  as  penna- 
Bent  loans ;  the  form  of  the  security  on  its  face  indicates  that  the  debt  evidenced 
thereby  is  to  be  paid  by  the  State  in  a  very  short  time,  perhaps  in  a  few  months 
from  the  date  of  issue,  or  even  aooner.  It  is  a  mere  temporary  experient  to 
•ecure  funds  for  the  State  treasury  in  anticipation  of  taxes  levied  and  in  prooesa 
of  oolleotlon,  to  be  cancelled  and  paid  as  soon  as  the  taxee  are  received  by  the 
State  treasurer. 

"  I  do  not  think  that  tt  was  the  intention  of  the  l^islature,  by  subdivisloa  3, 
of  section  260,  of  chapter  408,  of  the  Laws  of  1882,  to  include  certificates  of  in- 
debtedness of  such  a  temporary  and  transient  character  within  the  terras  '  stocks 
or  bonds  of  other  States.' 
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"  Thu  tonn  *a  uwd  in  the  itatutea  wai,  in  mj  opinion,  intended  to  apply  to  and 
ioelude  the  permuient  loana  of  the  State,  and  not  mere  certifleatei  of  indebted- 
new  isaued  from  time  to  time  for  temporarr  purpose,  and  liable  to  be  called  in 
and  eanoelled  within  a  f«w  weeks  or  a  few  daya  from  the  date  of  their  iune." 

18.  Savings  banka  may  lawfully  purcbaae  bonds  isaued  by  the  State  of  Indi- 
ana.    Opinion  of  attorney-general  died  in  the  banking  department  May  1,  188S. 

13.  They  may  purcbaae  bonds  issued  by  the  State  of  Missouri-  Opinion  of  at- 
torney-general filed  February  8,  1886. 

14.  The  purchase  of  bonds  of  Alabama  unlawful.  Opinion  of  attorney -general 
filed  Mareb  25,  1B86. 

15.  The  purchase  of  bonds  of  Georgia  unlawful.  Opinion  of  attorney-general 
filed  September  El,  1865. 

16.  Savings  banks  are  not  authorised  to  make  voluntary  contributions  for  the 
public  benefit.  The  following  opinion  of  the  attorney-general  was  filed  December 
&,  1886,  in  the  banking  department: 

"  I  beg  leave  to  acknowledge  the  i«ceipt  of  your  communication  of  the  4th  iust, 
of  which  the  following  is  a  copy: 

"'A  certain  railroad  corporation  proposes  to  use  a  second  stotion  or  depot  In 
one  of  the  dtiea  of  tbie  State,  on  condition  that  owners  of  property  in  the  vicinity 
of  the  location  selooted,  purchase  and  convey  to  the  railroad  the  neoesBary  land, 
and  erect  a  station  or  depot  thereon,  without  expense  to  the  company.  In  con- 
sideration for  which  the  railroad  will  agree  to  maintain  the  station  and  stop 
all  local  trains  thereat.  It  is  claimed  that  the  prospective  advantages  to  be  de- 
rived from  the  stoppage  of  trains  at  the  location  select«d  will  justify  the  pur- 
chase and  donation  demanded,  and  a  pro  rata  assessment  for  tlie  sum  required 
hsa  been  levied  by  a  self-constituted  committee  of  dtiiens,  on  the  property  which 
it  is  supposed  will  be  benefited.  Included  among  the  property  assessed  ia  a 
saving*  bank  building,  and  while  the  tmat«es  of  the  bank  are  desirous  of  con- 
tributing the  amount  assessed  from  iU  funds,  they  have  doubt*  as  to  their  legal 
righto  to  do  so,  and  have  requested  a  ruling  from  me  on  the  question. 

" '  As  a  decision  of  the  question  Involves  a  construction  of  the  spirit  and  in- 
tent of  the  statute,  I  submit  the  above  statement  of  facts  and  request  your 
opinion  as  to  the  proper  interpretation  to  be  given  to  those  provisions  of  tiie 
savings  bank  law  bearing  upon  the  subject.' 

"  The  purpose  of  a  savings  bank  is  to  receive  upon  deposit,  funds,  and  to  in- 
vest and  keep  them  safely  for  the  benefit  of  depositors,  to  whom  the  bank  is  to 
return  the  amount  deposited  with  wtiatever  interest  the  trustees,  in  their  Judg- 
ment, are  able  to  pay.  This  is  the  whole  aim  and  purpose  for  which  savings 
banks  are  intended.  All  other  powers  exercised  by  the  trustees  are  merely 
ineidentol  to  this  main  feature,  and  are  only  possessed  when  aetnally  and  abso- 
lutely, or  in  the  Judgment  of  the  legislature  necessary,  to  the  proper  execution 
of  this  purpose. 

"  The  legislature  baa  declared  the  powers  of  savings  banks  in  reference  to  the 
investment  of  the  funds  intrusted  to  them.  They  may  invest  in  stocks  or  bonds, 
or  interest-bearing  notes  or  obligations  of  the  United  States,  or  those  for  which 
the  faith  of  the  United  Stotes  is  pledged,  to  provide  for  the  payment  of  the  inter- 
est and  principal,  including  the  bonds  of  the  District  of  Columbia.  In  stocks  and 
bonds  of  this  State  bearing  interest.    In  bonds  of  any  State  of  the  Union  that  has 
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not,  within  Uu  yean  prerrious  to  msking  such  inveatment,  detaolted  in  the  pmj- 
ment  of  principal  or  interest  of  utj  dni;  authorised  debt.  In  t]ie  stocks  or  bonds 
of  any  city,  county,  town  or  Tillage  of  this  Stat«,  issued  in  pursuanoe  of  law,  or 
in  intai^t-bearing  obligations  issued  by  tba  city  or  county  in  which  such  bank 
aball  be  sitnated.  In  bonds  and  mortgages  on  unincumbered  real  estate  situata  in 
this  State.  In  sufficient  real  eatate  upon  which  to  erect  a  building,  not  to  ex- 
oeed  in  coat  fifty  per  cent,  of  the  net  surplus  of  the  institution,  and  such  real 
eatate  as  is  necessary  for  them  to  purchase  upon  the  forecloaure  of  any  of  their 
mortgages.  (Paine's  Banking  Law,  fi)  260  and  263.)  Until  the  funds  are  or  can 
be  safely  inTested  as  above  directed,  they  are  to  be  safely  kept.    (Id.  S  262.) 

"  The  abore  are  edostantially  the  investments  allowed  to  be  made  by  savings 
banks,  and  whra  the  money  is  not  invested  it  must  be  safely  kept  until  it  can 
be,  and  It  is  the  dnty  of  the  trustws  to  invest  the  funds  of  the  bank  in  some  of 
the  above-mentioned  secnritlee,  as  soon  as  practicable,  with  the  exception  of  snffi- 
ciMit  money  to  pay  current  expenses,  etc,  I  find  nothing  in  this  list  of  author' 
ii«d  inveatments  whieh  can,  in  my  opinion,  be  construed  into  a  direct  or  implied 
power  to  the  trustees  to  invest  the  funds  of  the  institution  in  a  scheme  having  for 
Its  purpose  the  mere  convenience  of  the  inhabitants  of  a  particular  district. 
With  no  expectation  of,  nor  stipulation  for,  the  repayment  of  either  the  principal 
or  interest,  but  the  same  being  invested  solely  upon  the  idea  that  some  future 
■ubatantial,  although  unknown,  benefit  may  possibly  arise  therefrom  and  attach 
itself  to  the  bank  building.  Such  a  disposition  of  the  bank  funds  might  be  more 
properly  t«rmed  a  donation  for  the  public  benefit,  than  a  prudent  and  careful  in- 
vestment of  trust  funds. 

"  I  am  of  the  opinion,  therefore,  that  the  trustees  have  no  authority  to  pay 
the  assessment  out  of  the  bank  funds;  that  such  a  payment  would  be  in  excess 
of  their  powers,  and  not  within  the  general  policy  or  authority  of  the  banking 

17.  In  June,  1888,  the  author  sulmiitted  the  following  questions  to  the  at- 
torney-general: 

"  First.  What  is  meant  by  the  term  '  accumulated  surplus,'  In  oonnection  with 
Investments  by  savings  banks  on  bonds  and  mortgages  on  real  estate  T  Secondly, 
what  restrictions  are  there  to  prevent  savings  banks  from  investing  all  their 
surplus  in  bonds  and  mortgages  on  real  estate  or  in  other  securities  mentioned 
in  section  260  of  the  Banking  Act! " 

In  reply  thereto  the  following  opinion  was  received ; 

"First  question:  There  are  in  fact  no  such  words  used  in  the  Savings  Bank 
Act  as  'accumulated  surplus.'  The  surplus  authorlted  by  IB  267  and  268  is  the 
only  '  surplus '  which  the  Savings  Bank  Act  authorlies  or  makes  provision  for. 

"In  t}ie  report  required  to  be  made  by  I  271,  while  the  'costs,  par  value  and 
estimated  value,'  of  all  such  Inveatments  is  required  to  be  stated,  the  idea  of  a 
■nrplns  which  the  figures  used  in  making  this  report  may  eonvey,  is  simply  one 
on  paper.  It  is  not  a  surphis  recognized  by  the  statute.  The  law  in  other  words 
here  requires  a  statement  to  be  made  to  the  bank  superintendent;  but  it  does  not 
follow  that  because  a  balance  appears  after  deducting  the  liabilities  from  tbe 
actual  value  of  the  assets,  that  ihere  is  any  '  surplus,'  within  the  meaning  of 
tbe  Savings  Bank  Act. 

"Second  question:     Section  260,  as  amended  by  chapter  524  of  the  Laws  of 
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1887,  proviilM  thAt '  it  klwlt  be  lawful  for  aaj  UTinga  buik  to  timst  th«  monejB 
dcpoaitad  therein  only  m  follon,  iiMiielj ; '  then  (oIIowb  »  detailed  etatemcDt  of 
the  Becnrities  in  which  said  moiMja  nu;  be  ioveated. 

"Tbii  Mctioii,  it  will  be  otwerred,  appKrentlj  refera  onlj  to  'mone;B  de- 
posited,' mod  does  not  in  temu  and  by  name  refer  to  snrpliu  moneys  of  sanngt 
iMuiki,  and  the  solution  of  the  qnation  will  depend  on  whether  we  so  interpret 
this  section  M  to  include  or  exclude  soeh  surplus  moneys. 

"Section  861,  M  smended  by  elispter  669  of  the  Laws  of  1S86,  makee  it  the 
duty  of  the  tnuteea  of  any  saving*  bank,  aa  soon  as  practicable,  to  invest  '  the 
money*  depoeited  with  them '  in  the  seenrltie*  named  in  tbe  last  preoeding  see- 
ti<n,  except  that,  for  the  purpose  of  meeting  current  payments  and  expnses  In 
mnima  of  rsMipts,  there  may  be  an  aTallable  fund  of  not  exceeding  ten  per  eent. 
of  the  whole  amount  deposited  with  such  corporation,  and  the  same  may  be  Icept 
on  hand  or  on  deposit  in  any  bank  or  banking  inititotion  in  the  State  of  New 
York,  organized  under  the  law*  of  the  State  of  Kcw  fork. 

"  Section  263  provides  tliat  the  only  cases  in  which  it  shall  be  lawful  for  aueh 
eoiporation  to  purchase,  tioid  or  convey  real  estate  are,  first  to  buy  a  plot  whereon 
Is  erected  or  may  be  erected  a  building  or  buildings  located  for  the  convenient 
transaction  of  its  business,  and  from  portion*  of  which,  not  required  for  its  own 
nae,  a  revalue  may  be  derived,  the  cost  of  each  building  and  lot,  however,  in  no 
ease  to  exceed  fifty  per  cent,  of  the  net  surplu*  of  such  corporation;  second,  such 
4*  shall  have  been  purchased  by  it  at  sales  upon  forecloaore  of  mortgage*  owned 
by  sneh  corporation  or  upon  judgments  or  decrees  obtained  for  debts  due  to  it, 
or  in  aettlcmente  effected  to  seenre  such  debt. 

"Section  264  provides  that  'it  shall  not  be  lawful  for  the  trustee*  of  any 
saving*  bank  to  loan  the  moneys  deposited  with  them,  or  any  part  thereof,  upon 
Botes,  hill*  of  ochange,  drafts  or  any  other  pereonal  securities  whatever,  and  in 
all  eaMs  of  loans  upon  real  Mtate,  a  suffioient  bond  leenred  by  a  mortgage  thereon 
shall  be  required  of  tbe  borrower.   .    .   .' 

"I  think  the  Banking  Act  contemplates  that  all  tbe  moneys,  except  the  avail- 
able funds  authorized  by  section  261,  should  be  kept  invested  in  proper  securities, 
and  the  act  expressly  prohibits  the  trustees  from  dealing  in  personal  property  or 
real  estate,  or  personal  securities,  note*  or  bill*,  etc.;  and  the  provision  in 
section  286,  making  it  a  misdemeanor  to  invest  in  securitie*  not  named  in  tbe 
act,  does  not  oonllne  such  investments  to  money  deposited  but  appears  to  apply 
to  all  moneys  in  tbe  keeping  of  the  institution,  and  inasmuch  as  section  £89 
deelares  that  tbe  act  shall  be  construed  favorably,  for  every  beneficial  purpose 
therein  contained,  I  am  of  the  opinion  that  it  should  be  so  construed  that  section 
tM,  designating  the  kinds  of  seenrltie*  in  which  the  money  may  be  invested, 
should  apply  to  all  funds  and  money  of,  or  in  charge  of,  the  institution,  whether 
It  be  surplus  or  deposits,  except  as  provided  in  section  261." 

18.  In  October,  1886,  the  superintendent  of  the  banking  department  requested 
an  opinion  from  the  attorney-general  as  to  the  power  of  the  banking  department 
and  of  the  trustees  of  eavings  banks  in  this  State  to  allow,  in  case  of  loans  upon 
real  estate,  in  the  place  of  the  ordinary  searehes  from  tbe  county  clerks'  and 
i^tisters'  offices  of  the  eonntlee  in  which  the  real  estate  is  situated,  the  searebes 
and  abstract*  of  title  fnnii*hed  by  corporation*  known  as  title  guaran^  com- 
panies, and  also  as  to  the  propriety  of  using  auch  searches,  if  the  power  existed. 
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In  the  opinion  of  the  nttomey-generftl  filed  in  the  banking  departanent,  tiiftt 
officer  Btfttes  in  effect  that  such  matters  must  be  left  with  the  trustees  of  the 
bank,  subjMt  to  the  directions  and  regulations  of  the  superiateudent  of  the  bank- 
ing department. 

"  I  will  only  add  that  a  high  degree  of  care  and  oantion  should  ba  required  in 
regard  to  the  title  and  the  liens  apon  real  estate  upon  which  the  funds  of  de- 
positors in  savings  banks  are  loaned.  In  every  case  where  the  contracts  or  obli- 
gations of  title  guaranty  companies  are  taken  in  Ueu  of  official  searches,  too, 
much  care  cannot  be  taken  in  regard  to  the  responsibility  of  the  corporation 
making  the  contract.  ...  If  the  contracts  of  these  corporations  are  Hubetituted 
at  all  in  the  place  of  the  official  searehee  of  public  officers  who  have  the  custody 
of  the  records  of  title  and  of  liens,  they  should  be  clear,  comprehensive,  absolute 
and  unconditional.  The  legal  effect  of  numerous  and  complicated  condiUona  in- 
serted in  a  contract  in  the  nature  and  form  of  an  insurance  policy  cannot  always 
be  determined  by  the  trustees  of  savings  banks  at  the  time  of  making  the  loan. 
They  are  liable  to  be  misunderstood  by  the  directors,  to  become  inoperative  by  a 
failure  to  observe  Ott  conditions,  and  after  the  lapse  of  many  years,  to  impair 
the  contract  as  a  protection  and  indemnity  to  depositors." 

19.  In  a  supplonental  opinion  filed  in  the  banking  departoient  May  19,  1687, 
the  attorney-general  declares  his  opinion  to  be  that  "  if  the  trustees  engage  com- 
petent lawyers  to  search  and  examine  titles  upon  which  the  funds  of  the  banks 
are  loaned,  they  would  not  be  chargeable  with  negligence,  whether  such  counsel 
were  engaged  directly  or  through  the  medium  of  the  guaranty  company. 

"  The  innirance  of  Oie  title  is,  in  my  opinion,  immaterial  to  the  question.  Tba 
banks  would  not  be  justified  in  depending  upon  such  insurance  without  having 
the  titles  examined." 

20.  The  attorney-general  gave  an  opinion,  dated  September  24,  1898,  relating 
to  the  question  whether  savings  banks  In  this  State  can  invest  tbdr  deposite  In 
bonds  secured  by  a  first  mortgage,  executed  to  a  trustee,  where  the  savings  bank 
takes  and  becomes  the  owner  of  such  bond.  He  was  also  asked  whether  savings 
banks  can  legally  invest  their  deposits  in  such  bonds  where  the  bank  takes  all  the 
bonds  issued  under  such  first  mortgage. 

He  states  in  reply  that  he  understands  the  Inquiry  relates  to  bonds  Issued  by 
a  corporation  secured  by  a  first  mortgage  upon  ite  real  estate,  executed  to  a 
trustee  named  as  mortgagee.     He  then  says; 

"  If  the  mortgage,  by  ite  terms,  cannot  pass  by  assignment  with  the  bonds,  but 
must  be  foreclosed  through  the  intervention  of  a  trustee  in  case  of  default,  in  the 
payment  of  principal  or  interest,  then,  in  my  opinion,  the  bonds  and  mortgags 
referred  to  are  not  such  as  are  included  in  the  class  of  braids  and  mortgages 
specified  in  the  above  act. 

"  The  bonds  there  mentioned  are  those  ^ven  for  the  payment  of  money  secured 
by  mortgage  upon  real  estete,  executed  directly  to  the  obligee  named  in  the  bond. 

"  That  tbe  title  to  the  mortgage  a*  well  as  the  bond  should  be  vested  in  the 
savings  bank  making  the  investment,  securing  to  it  tbe  ownership  and  control  of 
the  same,  with  the  right  to  foreclose  in  case  of  failure  to  pay,  without  the  Inter- 
vention  of  a  trustee. 

"  In  the  case  of  a  corporate  bond  secured  by  a  mortgage  upon  corporate  righto 
and  franchises,  or  in  case  of  bonds  executed  to  and  held  by  a  trust  company,  or 
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other  iiTUtawi  u  Menritr  for  the  hondlioldera,  uvingi  buiki.  Id  osm  of  iarast- 
mont  in  nieh  bonda,  would  not  be  the  holder*  of  the  mortgage,  or  have  any  dir«et 
Motiol  ov«r  it  In  cmo  of  defeolt  in  tli«  p&Tment  of  the  bonda,  or  oompliMiee 
with  its  oonditione  •■  to  intereat  or  inanruMe,  the  i«Tings  banlca  ao  ioveatlng 
would  be  obliged  to  leek  their  remedlea  tbroogb  tbe  intemntlon  of  tmatees  to 
whom  tbe  mortgage  bad  been  eocculed. 

"  The  tudform  oonatroetlon  b;  the  banking  department  and  thia  offioe  haa  been 
to  the  effect  abore  indkated,  and  I  am  diainelined  to  depart  therefrom;  It  la 
eertainlj  aafer  to  hold  aa  stated;  that  loaaa  on  bond*  and  mor^agea  whieh 
saTingi  benia  maj  make  are  thoM  in  wliieh  the  mortgagee  aa  well  aa  the  bonds 
■re  made  or  asdgned  to,  and  held  and  oontrolled  by  the  aarioge  bank." 

21.  The  attorney-general  gare  an  opinion,  dated  September  84,  1892,  relating 
to  the  bonds  of  the  State  of  Alabama  as  a  legal  inrettment  for  savings  banks. 
He  says:  "  I  am  unable  to  say  whether  there  are  now  any  bonds  or  obligations 
ontatanding  againat  that  State,  the  prineip«l  or  intereat  of  which  ha*  been  de- 
faulted bj  the  SUte.  If  the  said  sum  of  0,240,000  includes  the  enUre  l^jal 
indrirtedneaa  of  the  State  and  there  has  been  no  default  in  the  payment  of  the 
interest  thereon,  during  the  last  ten  years,  and  no  default  in  the  payment  of  the 
prindpal,  I  know  of  no  reason  why  saTinge  buifca  in  this  State  may  not  inreat  in 
the  securities-,  but  as  it  is  almost  Impossible  for  this  department  to  be  in  posses- 
ston  of  all  the  material  facts  relating  to  the  financial  condition  of  tbe  several 
State*  in  the  Union,  and  this  department  not  being  In  possession  of  the  facta 
relating  to  the  actual  floaatcial  condition  of  the  State  of  Alabama,  I  would 
recommend  that,  before  any  savings  bank  invests  its  funds  in  such  securities,  that 
they  obtain  from  the  Alabama  Btate  officials  the  facts  relating  thereto." 

22.  The  attomey-geueral  in  an  opiaion  dated  Korember  12,  189B,  interpreting 
subdivision  B  of  section  116  of  the  Banking  Law  as  amended  by  chapter  MO  of 
the  Laws  ot  1893,  held  that  "  when  the  indditedneea  of  any  of  said  citiea,  de- 
creased by  its  water  debt  or  sinking  fund,  exceeds  seven  per  cent. '  of  Its  valuation 
for  taxation  purposes,'  then  the  bonda  or  stocks  of  said  city  are  no  longer  avail- 
able aa  investments  for  the  savings  banks  of  New  York.  In  other  words,  in 
determining  the  indebtedness  of  any  such  city,  it  should  have  credit  for  the 
amount  of  its  sinking  fund. 

"Again  oonoaniing  the  etTeet  to  be  given  to  '  tax  certifloates '  upon  the  indebted- 

"  Without  a  reference  to  the  peculiar  provisions  of  the  statute  authorising  the 
issue  of  such  form  ot  obligation,  we  are  unable  to  frame  an  intelligent  reply.  If 
the  tax  eertjflcate  were  to  be  issued  as  a  general  obligation  of  the  city,  It  no  doubt 
should  be  added  to  the  aiun  of  municipal  indebtedness.  If,  on  the  contrary,  such 
cerUSeate  ahould  be  issued  against  the  proceeds  of  certain  aaaeBaments  or  nnool- 
leeted  taxes,  a  particular  fund,  such  eertiflcate  ihould  not  constitute  a  general 
obligation  of  the  corporation.  IndebtednesB  of  a  general  character,  if  any  there 
might  be,  would  not  accrue  until  tbe  certificates  were  issued,  and  of  course  these 
would,  as  before  stated,  be  entirety  dependent  for  their  validity  and  effectuality 
upon  the  particular  terma  in  which  the  legislative  will  was  expressed. 

23.  As  to  bonds  of  Missouri-Pacific  Railway  Co.  on  which  dividends  had 
Teeently  been  made  payable  In  stock,  held,  that  such  an  investment,  legal  when 
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made,  should  be  changed  when  the  eonditioos  of  securit;  change,  and  the  super- 
intendent maj  order  such  change.    Opinion  Atty.-Oen.,  January  IS,  1908. 

24.  As  to  whether  hoods  secured  by  the  Northern  DtTision  mortgage  of  the 
Eastern  Railway  Company  of  Minnesota  which  had  been  absorbed  hj  the  Oreat 
Morthern  Railway  are  a  legal  iavestiuent  for  aaviogs  banks  in  view  of  Uie  fact 
that  the  corporation  issuing  the  bonds  did  not  own  SOO  miles  of  trackage  for 
five  y«ars  before  the  investment,  held,  that  the  five  years'  period  in  above  sec- 
tion did  not  apply  to  the  ownership  of  trackage,  and  that  the  investment  was 
l^^l  if  the  600  miles  of  trackage  was  owned  at  the  time  of  the  investment. 
Opinion  Atty.-Qen.,  April  10,  1009. 

20.  A  savings  bank  may  invest  in  what  is  technically  a  second  mortgage,  whsre 
it  holds  the  first  mortgage,  as  the  word  "  unencumbered "  means  that  there  ia 
no  lien  prior  to  that  of  the  bank.    Opinion  Atty-Qen.,  June  11,  1009. 

26.  Ad  agreement  by  a  savings  bank  to  sell  certain  of  its  securities  at  a  fixed 
price  to  a  national  bank,  and  to  deposit  the  proceeds  with  the  buyer  which  will, 
on  demand  of  the  seller,  resell  all  or  any  of  a^d  securities,  and  upon  demand  of 
the  buyer  the  savings  bank  (seller)  will  buy  back  the  same  securities,  the 
ori^nal  purchasing  bank  to  pay  interest  to  the  savings  bank  for  the  deposit; 
the  resulting  purpose  being  that  the  national  bank  may  gain  additional  circnla- 
tion  from  the  U.  S.  Treasurer  by  reason  of  said  securities  being  placed  In  the 
O.  S.  treasury}  held,  to  be  actually  a  loan  by  the  savings  bank  of  its  securities 
and  illegal.     Opinion  Atty.-Oen.,  June  7,  1900. 

27.  September  7,  1000,  the  attorney-general  replied  to  an  inquiry  as  to  the 
Mnstniction  to  be  placed  upon  sectiipn  146  of  the  Banking  Law  in  regard  to  the 
investment  of  moneys  deposited  therein,  and  the  Income  therefrom.    He  stated: 

"  Subdivision  6  of  the  section  above  referred  to  requires  that  such  investments 
shall  be  in  bonds  and  mortgages  on  unincumbered  real  property  situate  in  this 
State  to  the  extent  of  sixty  per  cent,  of  the  value  thereof.  Not  more  than  sixty- 
five  per  centum  of  the  whole  amount  of  deposits  shall  be  so  loaned  and  invested. 

"  I  think  a  fair  construction  of  that  section  would  he  that  the  deposits  and  the 
income  derived  therefrom,  which  of  course  would  be  the  accumulated  surplus, 
must  be  treated  as  a  whole,  and  sixty-five  per  cent,  thereof  and  no  more,  may  be 
invested  as  provided  by  subdivision  8  above  referred  to." 

§  147.  limitation  as  to  real  propert;.  —  Every  sudi  corporation 
may  purchaBe,  hold  or  convey  real  property  only  as  follows: 

1.  A  plot  whereon  is  erected  or  may  be  erected  a  building  or 
Wildinga  requisite  for  the  convenient  transaction  of  it«  busineaB, 
and  from  portions  of  which  not  required  for  ita  own  use  a  revenue 
may  be  derived.  The  cost  of  such  building  or  buildings  and  lot  shall 
in  no  case  exceed  twenty-five  per  centum  of  the  net  surplus  of  the 
corporation,  except  by  written  permission  of  the  superintendent  of 
banks.  The  estimate  of  the  cost  of  said  building  and  lot,  and  the 
plans  of  the  building  to  be  erected,  shall  first  be  sulmiitted  to  the 
superintendent  of  banks  for  his  approval,  before  the  purchase  of  tlie 
lot  is  made  or  before  the  erection  of  the  building  is  commenoed. 
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2.  Such  SB  shall  have  been  purchased  by  it  at  sales  upon  the  fore- 
closure of  mortgages  owned  by  it,  or  on  judgments  or  decrees  obtained 
or  rendered  for  debts  due  to  it,  or  in  settlements  effected  to  secure 
such  debts.  All  such  real  property  shall  be  sold  by  such  corporation 
■within  five  years  after  the  title  to  the  same  shall  be  vested  in  it, 
unless,  upon  application  by  the  board  of  trust«es,  the  superintendent 
shall  extend  the  time  within  which  such  sale  shall  be  made. 

Eveiy  such  corporation  may,  with  the  approval  in  writing  and 
under  the  seal  of  the  superintendent  of  banks,  change  its  location 
within  the  limits  of  any  city  or  town  wherein  it  may  be  established. 
In  effecting  such  change  of  location  such  corporation  owning  a 
banking-house  and  lot,  may  purchase  such  additional  plot  under  the 
provisions  of  subdivision  one  of  this  section  as  the  corporation  may 
require;  and  such  banking-house  and  lot  previously  owned  and 
occupied  shaU  be  sold  as  provided  in  this  subdivision  concerning  real 
property  acquired  in  satisfaction  of  debts. 

(Pbnner  Mctkm  117;  R.  S.,  16(l9i  L.  1882,  ch.  409,  g  263>  L.  1894,  ch.  178.) 

1.  A  loan  wu  m&de  bj  the  B.  S.  Savingi  Bank  to  three  persons  of  920,000, 
116,000  »nd  115,000  rMpectively,  upon  a  promissory  note  by  each  for  the  unount 
he  received,  with  eollnteral  security  of  promissory  notes  of  an  ITlinois  corpora- 
tion, vhieh  notes  were  secured  by  trust  deedi  of  such  corporation  upon  unim- 
proved vacant  lots  in  that  State,  not  worth  over  910,000,  and  where  one  of  ibt 
tnistees  of  the  bank  at  the  time  of  the  loan  was  a  large  stockholder  in  such 
foreign  corpoiation,  and  the  loans  were  intended  to  be  and  were  in  fact  loans  to 
the  corporation,  such  facts  being  known  to  the  trustees  of  the  bank,  or  could  with 
reasonable  diligence  have  been  learned  by  them,  and  where  the  loans  were  intended 
to  be  t«  said  trustee,  and  were  made  because  of  his  interest  in  the  corporation, 
and  the  loans  were  in  fact  loans  upon  the  security  of  the  lots.  Held,  that  under 
the  laws  of  this  State  affecting  savings  banks,  such  transaction  is  unsuthoriscd 
and  illegal.    Paine,  Receiver,  f.  Bamum  et  dl.,  59  How.  Pr.  303. 

2.  Where  a  savings  bank  loaned  money  on  certain  notes,  which  notes  were 
taken  up  by  giving  a  second  note  for  the  amount;  held,  the  bank  could  recover 
on  such  subsequent  notes,  and  that  the  statute  should  not  be  made  to  work  an 
evil  to  the  savings  when  in  fact  it  was  intended  for  its  benefit.  Rome  Savings 
Bank  t>.  King  «t  al.,  102  N.  Y.  331,  0  N.  E.  082. 

3.  Aa  opinion  by  the  attorney-general  was  filed  in  the  banking  department 
September  26,  1870,  in  which  that  officer  holds  as  follows: 

"  In  my  opinion,  a  savings  bank  can  only  purchase  and  hold  real  estate  (other 
than  Bucb  aa  may  be  bought  in  at  foreclosure  sales)  necessary  for  a  banking 
bnilding.  The  statute  declares  that  'it  shall  be  lawful  for  any  such  corporation 
to  purchase,  hold  or  convey  real  estate  only  as  follows:  1st.  A  plot  whereon  is 
erected,  or  may  be  erected,  a  building  or  buildings  requisite  for  the  convenient 
transaction  of  its  business,  and  from  portions  of  which,  not  required  for  ita  own 
use,  a  revenue  may  be  derived.'    9  29  (263). 
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"  It  is  veiy  dear  thkt,  under  this  atatute,  it  is  not  lawful  for  a  caTingB  bank 
U>  purchase  adjoining  property,  upon  the  theory  of  protecting  iU  Taulta,  BOr  for 
the  purpoM  of  erecting  and  renting  buildings  thereon.  A  bank  ehould,  of  eouTM, 
own  a  lot  large  enou|^  for  the  aafe^  and  aecuiity  of  the  building  and  vaults,  and 
no  definito  rule  can  be  laid  down  on  that  subject;  bat  the  trusteea  should  axerdse 
a  prudent  discretion. 

"  In  respect  to  purchase  at  fOTedoaure  sales,  and  oonT^anoes  to  the  bank  in 
settlement  of  mort^jagea,  or  other  debts  due  the  bank,  I  am  of  opinion  that  the 
amount  which  should  be  reported  as  invested  in  real  estate,  so  aoqoired,  should 
be  the  face  of  the  loan  or  debt  liquidated  by  the  oonv^anoe,  with  the  accrued 
interest,  and  any  costs  attending  the  aoqulsition  of  title. 

"  This  should  be  regarded  aa  the  rale  in  all  eases,  unless  other  payments  or 
other  securities  are  received  by  the  bank,  and  in  such  cases  the  amount  of  such 
payments  or  securitiee  would  diminish  the  investment  in  real  estate  to  that 

4.  In  reply  to  an  inquiry  made  by  the  superintendent  of  the  banking  depart- 
ment as  to  his  pow«[  to  extend  the  time  alhiwed  savings  banks  to  hold  real  estate 
purchased  upon  foreclosure  or  judgment,  when  such  ^rtension  is  requeated  after 
the  lapse  of  five  years  from  the  time  title  is  vested  in  such  bank,  the  attorney- 
general,  in  his  opinion  filed  in  the  banking  department  March  1,  1888,  holds  as 
follows: 

"  The  banks  should  endeavor  to  carry  out  the  provisions  of  the  act  and  sell  the 
property  within  the  five  yeais;  if  th^  do  not,  it  is  for  the  superintendent  to  say 
whether  the  case  Is  a  proper  one  for  granting  the  relief.  Extending  the  time 
before  the  expiration  of  five  yean  would  tend  to  defeat  rather  than  cany  out  the 
general  policy  of  the  statute.  Which  policy  evidently  was,  that  the  prt^terty 
should  not,  except  in  ease  of  necessity,  be  held  by  the  banks  in  excess  of  tbi^ 
period,  and  should  the  superintendent  tartend  the  tjme  daring  the  limited  period, 
'  the  banks  would  have  no  incentive  to  endeavor  to  dispose  of  the  property  witJiin 
the  five  year*  allotted. 

"  I  am  of  the  opinion,  therefore,  that  the  superintendent  may  extend  the  tima 
for  savings  banks  to  sell  their  Teal  estate,  acquired  in  the  way  above  set  forth, 
after  the  expiration  of  the  five  years  allowed  them  to  hold  it" 

5.  A  saving*  bank  cannot  legally  erect  buildings  on  real  estate  purchased  bf 
it  on  foreclosure.    Opinion  Atty.-Gen.,  January  29,  IQOS. 

g  148.  Available  fiutd  for  onmnt  expeniei;  how  loaned.  —  Hie 
tmsteea  of  every  audi  corporatioii  shall  as  sochi  as  practicable  inveet 
the  mon^  deposited  with  them  in  the  Becnritiee  authorized  hj  this 
article;  but  for  the  purpose  of  meeting  current  pajments  and  ex- 
penses in  excess  of  the  receipts,  there  may  be  hept  an  available  fund 
not  exceeding  ten  per  centum  of  the  whole  amount  of  deposits  with 
BuA  corporation,  on  hand  or  deposit  in  any  bank  in  this  state  organ- 
ised under  any  law  of  this  state  or  of  the  United  States,  or  with  any 
trnst  company  incorporated  by  any  law  of  the  state ;  but  the  sum  so 
deposited  in  any  one  bank  or  tmat  company  shall  not  exceed  twen^- 
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five  per  centmn  of  the  paid-up  capital  and  surpluB  of  any  such  bank 
or  onnpanj;  or  such  available  fund,  or  anj  part  thereof,  mav  be 
loaned  upon  [dedge  of  the  8e<niritiee  or  any  of  them  named  in  sub- 
divisions one,  two,  three,  four  and  five  of  section  one  hundred  and 
forty-six,  or  upon  the  firet  mortgage  bonds,  or  any  of  them,  of  the 
railroads  mentioned  and  described  in  subdivision  six  of  said  section, 
but  not  in  excess  of  ninety  per  centum  of  the  cash  market  value  of 
such  securities  so  pledged.  Should  any  of  the  securities  so  held  in 
pledge  depreciate  in  value,  after  making  any  loan  thereon,  the  trus- 
tees shall  require  the  immediate  payment  of.  such  loan  or  of  a  part 
thereof,  or  additional  security  therefor,  so  that  the  amount  loaned 
shall  at  no  time  exceed  ninety  per  centum  of  the  market  value  of  the 
securities  pledged  for  the  same. 

(Ponucr  Mction  118;  L.  1001,  ch.  MB;  R.  S.,  IfiSS;  L.  18B2,  eh.  409,  I  201; 
L.  1886,  eh.  S09.) 

1.  Louiiiig  money  on  promiflsoiy  note*,  ouhlng  eheeka,  or  permitting  depoBitor 
to  overdraw  hit  Mcouut  renderi  any  officer  of  «  saving*  bank  that  is,  or  was,  * 
pftrtj  to  it  liable.    Kaapp,  Receiver,  v.  Roche,  44  Super.  Ct  (12  J-  &  S.)  24S. 

i.  A  deposit  bj  *  savings  bank  of  its  funds  in  a  national  bank  ia  not  illegal 
where  such  deposit  is  not  shown  to  exceed  ten  per  cent,  of  their  deposits,  although 
the  t«nnB  of  such  deposit  secure  to  the  savings  bank  a  payment  of  interest  upon 
its  amount,  u  such  agreement  to  pay  interest  does  not  convert  the  deposit  iuto 
an  unautboriied  loan.  IBST,  Erie  County  Sav.  Bank  t>.  Coit,  104  N.  Y.  532,  11 
N.  E.  64. 

3.  The  author  trusts  tbat  the  length  of  this  note  needs  no  apology,  and  ttiat  the 
nnnma]  pmnineoce  givra  to  a  referee's  opinion  in  the  subjoined  case  is  Juatifted 
by  reason  of  the  tact  that  at  the  time  of  its  rendition  it  caused  much  comment. 
The  professional  standing  of  the  counsel  employed,  the  novelty  of  the  issues,  and 
the  large  amount  (comparatively  speaking)  claimed  to  be  due  from  the  defend- 
auta,  all  contributed  to  make  the  case  a  prominent  one.  See  article  "Trustees  as 
tortfeaaors"  liy  one  of  the  counsel.    Am.  L.  Rev.  XIV.  36;  XV.  159.) 

The  SQperint«ndent  of  the  banking  department  forwarded  in  December,  1873, 
a  drcnlar  to  all  the  savings  banks  of  this  State,  calling  attention  to  this  decision. 
And  in  hia  annual  report  to  the  legislature,  concerning  savings  banks,  dated 
April,  1879,  he  uses  the  following  language: 

"Dutie*  of  truatMB  defined.  —  In  one  of  tEe  failed  savings  banks  in  New  York, 
a  legal  contest  arose  from  suits  brought  t^  the  receiver,  Willis  8.  Paine,  Esq., 
against  trustees.  The  case  was  referred  to  Clifford  A.  Hand,  Esq.  The  opinion 
is  so  wide  in  its  comprehension,  so  brood  and  logical  in  its  coucluaioDS,  so 
exhaustive  in  tlie  authorities  cited,  and  so  luminous  in  the  statement  of  the 
reeponsibilities  and  duties  of  trustees,  that  1  have  deemed  it  very  useful  to  give 
it  a  place  in  the  Appendix  to  this  Report." 

In  July,  1B70,  said  superintendent  addressed  a  formal  communication  to  the 
attome7-geDeral  asking  the  following  questions: 
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"  1.  Cbii  trustees  of  a  Bavings  bank  lawfully  appropriate  the  funds  of  the  oor- 
poratioD,  to  other  purpoaea  than  those  expressly  oamed  in  laws  regulating  their 
administration  t 

"  2.  If  funds  have  been,  or  should  be,  misappropriated  by  trustees  of  a  saving! 
bank,  are  not  the  trustees  making  such  appropriatiorta  liable,  personally,  tor  the 
funds  eo  usedT 

"  3.  Would  the  ordinary  statute  of  limitatioos  hold  in  such  cases  of  misappio- 
priation  of  money,  or  is  the  liability  of  trustees  continuous,  as  Mr.  Hand  holds 
in  the  case  of  Willis  S.  Paine,  Receiver  of  the  Bond  Street  Savings  Bank,  v.  Trus- 
tees? 

"  4.  Is  it  the  duty  of  the  superintendent  of  the  bank  department  to  require  the 
restitution  of  funds  miaappropriated  unlawfully  by  the  trustees  of  a  savings 
bank,  to  purposes  wholly  foreign  to  the  a&airs  of  the  bankT 

"  6.  Would  not  the  misuse  of  funds  in  such  unlawful  ways  by  any  trustees, 
and  refusal  to  restore  them,  constitute  probable  cause  for  the  removal  of  such 
trustees  from  office  under  the  Law  of  18TEP   (chapter  422)  T" 

The  reply  of  Uiat  officer  was  substantially  as  follows: 

"  It  is  a  settled  rule  of  law  that  the  powers  of  corporations  are  limited  by  the 
acts  creating  them.  Being  artificial  creatures  they  have  only  such  powers  as  are 
granted  for  the  purpoaes  of  their  creation.  Trustees  of  corporate  bodies  can  only 
exercise  the  powers  granted  to  the  corporation  they  represent.  Hieir  office  is  a 
trust,  and  their  duty  is  to  execute  the  trust  conferred  upon  them;  and  the  duties 
imposed  are  the  measures  of  their  powers.  Trustees  acquire  no  interest  in,  or 
authority  in  respect  to,  the  trust  property,  personal  to  themselves,  nor  any 
power  over  it  beyond  the  charter  or  statutes  under  which  th^  act.  The  oourta 
have  been  rigid  in  enforcing  these  principles,  and  in  holding  trustees  to  personal 
accountability  for  abuses  of  their  trust,  in  assuming  the  exercise  of  powers  not 
conferred,  in  the  waste  or  illegal  application  of  trust  funds  or  property,  and  in 
restraining  corporations  to  authorized  acts.  The  court  of  appeals,  upon  this 
subject,  uses  the  following  explicit  language: 

"  '  The  public  are  interested  in  restraining  corporations  to  the  enj<^meut  of  tiie 
precise  franchise  granted,  and  the  exercise  of  the  powers  expressly  conferred,  and 
the  incidental  powers  essential  to  the  express  power.  Shareholders  are  also 
interested  in  keeping  their  trustees,  the  governing  boards,  within  the  limits  of 
the  delegated  power  with  which  they  are  clothed.  It  is  axiomatic  that  a  corpora- 
tion can  make  no  contracts,  and  do  no  acts,  except  such  as  are  authorised  by  ita 
charter,  either  expreasly,  or  as  incidental  to  its  existence.  Corporations  neces- 
sarily depend,  both  for  their  powers  and  the  mode  of  exercising  them,  upon  tho 
construction  of  the  statuto  which  gives  them  life  and  being.'  60  N.  Y.  294, 
19  Am.  Rep.  181. 

"  By  the  act  relating  to  savings  banks  (chap.  371,  Laws  of  1B75),  the  powers 
of  savings  banks  and  their  trustees  are  clearly  defined,  and  their  powers  ar« 
limited  to  those  expressed  in  the  statute.  Every  trustee  of  a  savings  bank  take* 
his  position  subject  to  the  limitations  of  the  statute  '  and  to  the  duties  it  imposes. 
By  this  statute  savings  banks  have  power,  to  receive  money  on  deposit,  to  invest 
the  same,  and  further  transact  the  business  of  a  savings  bank  as  hereinafter 
provided.'    g  I,  sub.  7.     <fi  236,  sub.  7.) 

"By  section  26  (|  260)  the  manner  in  which  savings  banks  may  invest  the 
moneys   deposited   therein   is   particularly   prescribed.      Section  27    (t   261)    an- 
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thorizM  ■  limited  percentage  of  deposits  to  be  kept  on  h&nd  tor  current  pajrmenta 
aad  espenset,  and  for  violating  '  the  apirit  and  intent '  of  this  provision  the 
Buperiiit«ndeiit,  t^  Bection  28  (S  262),  is  required  to  report  the  bank  to  the 
attomef-general,  to  be  proceeded  against  for  mismanagement.  By  section  23 
(]  267)  the  lume  deposited,  together  with  any  dividend,  or  interest  credited 
thereto,  are  required  to  be  repaid  to  the  depositors  after  demand  and  notice. 

"  The  trust>  as  thus  defined  bj  law,  is  to  reeeive  deposits,  to  invest  them  only 
in  the  manner  prescribed,  and  to  return  the  principal  and  interest  to  the  de- 
positor. The  whole  fund  is  protected  by  careful  provisions  of  law.  For  the 
purpose  of  executing  thie  trust,  every  bank  is  required  to  have  a  board  of  trusteee 
of  not  less  tJian  thirteen,  who  must  elect  from  their  number  a  president  and  two 
vice-presidents,  and  also  elect  or  appoint  from  their  number,  or  otherwise,  such 
Other  officers  as  they  may  see  fit,  §  16  (f  2S0)  ;  and  the  trustees,  acting  as 
officers  of  the  corporation,  whose  duties  require  and  receive  their  regular  and 
faithful  attendance  at  the  institution,  are  authorised  to  receive  such  eompeneatiou 
as,  in  the  opinion  of  a  majority  of  the  board  of  trustees,  shall  be  just  and 
reasonable;  such  majority  to  be  exclusive  of  any  trustee  to  whom  such  compensa- 
tion shall  be  giveu.  And  trustees  are  prohibited  from  receiving  pay  as  trustees, 
for  their  attendance  at  meetings  of  the  board. 

"  In  addition  to  the  compensation  of  officers,  clerks  and  attorneys,  expenditurea 
may  be  lawfully  mode  from  the  income,  for  the  incidental  and  necessary  expenses 
of  the  institution,  such  as  furniture,  rents,  taxes,  fuel,  light,  stationery,  watoh- 
men,  and  whatever  may  be  requisite  tor  the  proper  management  of  the  trust 
proper^  and  its  protection.  Expenditures  tor  those  purposes  fall  within  the 
legitimate  duties  of  the  trust;  but  neither  the  deposits,  nor  their  income,  oan  be 
lawfully  used  or  expended  for  other  purposes.  Th^  c&nnot  be  used  '  to  pay  truS' 
tees  compensation  for  services  upon  committees ; '  nor  *  the  chairman  of  a  regular 
standing  committee  tor  servicea  as  trustee  in  acting  as  such  chairman;  '  nor  'to 
pay  for  an  annual  supper  or  entertainment  for  the  trustees ; '  nor  '  to  pay  for  a 
senice  of  plate  donated  to  a  local  organizer  of  a  railroad  enterprise; '  nor  'to 
make  contributions'  for  charitable,  benevolent  or  sanitary  objects;  nor  to  make 
'gratuitous  appropriations  to  the  widows  of  deceased  officers;  '  nor  'to  pay  costs 
and  expenses  to  get  bills  through  the  legislature  to  pay  interest'  on  illegal  loans; 
nor  to  make  '  gratuities  to  officers  for  past  services,  who  bad  been  paid  regular 
salaries; '  nor  to  lobby  agents  'to  procure  general  legislation  relative  to  savings 
banks.' 

"Payments  from  the  money  of  depositors  tor  all  such  purposes  are  clearly 
ill^al,  and  render  the  trustees  who  authorize  or  consent  to  them  personally 
liable  for  the  diversion  of  the  funds. 

"  It  is  undobutedly  the  duty  of  the  superintendent  of  the  bank  department  to 
reqnire  the  restitution  of  the  funds  misappropriated,  or  unlawfully  diverted  irj 
the  trustees  of  a  savings  bank;  and  in  cose  of  fallore  to  make  restitution,  to 
report  the  facts  to  the  attorney-general  that  proceedings  may  be  instituted  tor 
their  recovery,  according  to  law.  Nor  is  there  any  doubt  that  the  misuse  of  the 
funds,  or  their  illegal  expenditure  by  the  trustees,  and  a  refusal  to  make  restitu- 
tion, constitute  such  abuses  of  trust  as  to  furnish  ground  for  the  removal  of  the 
eulpable  trusteee  under  the  provisions  of  chapter  422  of  the  Laws  of  1879,  and 
the  Revised  SUtutes. 

"  The  statutes  of  limitations  have  no  proper  application  to  cases  of  trusts,  bnt 
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the  liability  of  trnBteea,  for  illegal  appropriation  of  tnut  fondB,  continues  while 
the  trust  relation  exists.  If  proper  prooeedinga  are  delaTed  imreaaotuiblj  after  the 
relation  ceases,  the  recoTery  will  be  barred  by  lapse  of  Ume." 

The  essential  portion  of  Mr.  Clifford  A.  Hand's  opinion  is  as  follows: 

"This  ease  preseota  the  alternative  tbat  beavj  losses  must  be  visited  either 
upon  the  mnltitude  of  depositors  in  a  savings  bank,  or  upon  a  small  number  of 
truBteee  to  whom  the  management  of  the  bank  was  intrusted.  Whatever  the 
event,  there  is  unavoidable  hardship.  The  bank  was  itself  in  effect  merel;  a 
trustee.  Its  function  or  office  was  declared  by  the  charter  to  be  the  receiving  of 
deposits  and  investment  of  them  '  for  the  use,  Interest  and  advantage  of  the  said 
depositors.'  From  the  time  when  its  doors  were  flist  opened  for  business,  until 
they  were  closed  by  the  decree  of  this  court,  eveiy  transaction  was  under  this 
trust  responsibility.  It  was  the  aim  of  the  charter,  in  all  its  provisions,  to  secure 
safety  of  deposits,  and  to  prevent  ezpoaure  of  them  to  hazard  or  venture  for  loss 
or  gain.  The  persons  for  whose  use  and  benefit  the  bank  was  thus  chartered 
were  known  to  be  such  as  were  in  need  of  special  safeguards.  Their  savings 
wei«  in  amounts  Insufficient  for  separate  investments,  and  they  lacked  the  skill 
i«quisit«  to  prudently  invest  them.  At  the  same  time  a  loss,  however  amiall, 
mi^t  easily  cause  them  suffering  which  they  were  little  able  to  bear. 

"  Ihitie»  of  trvttees  defined.  —  But  we  must  reat  content  with  the  plan  and  pro- 
visions which  the  legislature  has  seen  fit  to  prescribe.  By  that  plan,  the  trustees 
were  charged  with  the  duty  of  keeping  deposits  duly  invested,  and  they  were 
elothed  with  ample  power  and  discretion  for  the  discharge  of  this  duty.  In  the 
exercise  of  their  discretJon  within  the  prescribed  limits,  it  would  be  manifestly 
oppressive  to  hold  them  liable  for  every  loss  or  misfortune  happening  to  the 
fund.  To  such  an  injustice  the  reasoning  of  Lord  HASDWiosn  would  apply: 
'  for  as  a  trust  is  an  office  necessary  in  the  concerns  between  man  and  man,  and 
which  if  faithfully  discharged  Is  attended  with  no  small  degree  of  trouble  and 
anxiety,  it  is  an  act  of  great  kindness  in  any  one  to  accept  it.  To  add  hazard  or 
risk  to  that  trouble,  and  to  subject  a  trustee  to  losses  whidi  he  could  not  foresee, 
would  be  a  manifest  hardship,  and  would  be  deterring  every  one  from  accepting 
so  necessary  an  office.'  Knight  v.  Plymouth,  3  Atk.  460;  and  see  Thompson  t>. 
Brown,  4  Johns.  Ch.  62B.  And  this  language  is  peculiarly  applicable  to  the 
office  of  unpaid  director,  or  gratuitous  trustee.  In  short,  the  case  must  be  tested 
by  its  circumstanoei  and  the  established  principles  of  equity  jurisprudence,  with* 
out  undue  regard  to  the  hardship  neoessarily  resulting  to  the  one  or  the  other 
of  the  parties. 

"  That  the  director  or  trustee  of  a  corporation  is  subject  to  the  rules  of  dnlj 
and  responsilnlity  incident  to  other  trusts,  so  far  as  these  rulea  are  capable  of 
practical  application,  and  except  as  they  may  be  modified  by  special  statutes, 
will  hardly  be  denied.  Whenever  the  point  has  arisen  (as  in  French,  Receiver,  v. 
Ingram,  decided  by  Ur.  Justice  Van  Bbunt;  Butts  v.  Wood,  38  Barb.  181),  the 
courts  have  so  dedared.  And  the  eases  are  abundant  where  the  analt^y  has  been 
taken  for  granted.  The  degree  of  skill  and  diligence  required  of  such  a  trustee 
serving  without  compensation,  is  not  so  easy  to  define.  The  general  requirement, 
that  it  must  equal  that  of  a  man  of  ordinary  capacity  and  prudence  in  the  man- 
agement of  his  own  affairs,  is,  perhaps,  to  be  qualified,  in  view  of  the  'gratuitous 
character  of  the  service,  although  trust*  have  always  been  r^arded  In  English 
jurisprudence  as  offices  of  friendship  or  personal  confidence,  rather  than  of  profit. 
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But  whether  ui  nnp«id  tnut«e  !■  nspoiuible  for  onlj  grtrnt,  or  for  a  lew  degrM 
of  n^iligeiiee,  tiiere  are  MrtAio  rnlea  o(  liability  which  admit  of  no  quwtion. 
There  must  he  the  atricteat  good  fsith,  and  there  must  he  itrict  obeerrance  of  the 
TeetraintB  eatAbliahed  or  approred  by  the  eoDTt«,  and  of  apeeial  oondltioiu  or 
dinetioiu  wheuarer  th«f  ar«  affixed  to  the  tnut.  Bee  1  Perry  on  Tniata,  2d 
•dition,  IS  4S0-400.  It  «  bmtoe  paaaea  the  hound*  wt  for  the  exerciie  of  hii 
diaeretion,  no  degree  of  care,  diligenoe  or  good  faith  will  protect  him.  Bee  1 
TerT7  on  Tnuta,  )  460;  Aekerman  v.  Emott,  4  Barb.  020;  King  v.  Talbot,  40 
N.  Y.  70. 

"  Th«  aeoilabU  fund  and  iU  om.  —  It  la,  however,  contended  on  Qi«  part  of  the 
defendajita,  that  the  loan  waa  not  aubjeot  to  the  restrainta  preacrlhed  for  inveat- 
meata  upon  real  eatate  aecnri^,  loannuch  «a  the  aum  loaned  waa  outalde  the 
two-thirda  of  total  amount  of  depoaita  required  to  be  kept  Innated,  and  waa  part 
of  the  available  fund.  It  ia  argned  that  the  charter  proTiaione  for  the  safety  of 
ordinarj  loreatmenta,  did  not  apply  to  thia  part  of  the  reaouroee  of  the  bank. 
And  It  appeara  from  the  evidenoe  of  the  forme  nuperintendent  of  the  banting 
department  that  such  was  the  oonatruction  adopted  b;  him  at  the  time,  In 
aimilar  caaea,  after,  oonaultation  with  the  attomey-general.  By  the  charter 
(aaction  6)  it  waa  made  the  dutf  of  the  truateaa  to  keep  invested  in  the  specified 
aeovritiea,  '  all  sunu  received  by  them  beyond  an  available  fund  of  not  exoeeding 
me-third  of  the  total  amount  of  deposits,'  '  which  they  may  keep  to  meet  the 
current  paymenta  of  the  oorporatlon,  and  which  may,  1^  th«n,  be  kept  on  depoait 
on  intereet,  or  otherwise,  in  such  available  form  aa  the  tmatees  may  direct.' 
And  temporary  depoaita  oould  be  made  in  banks  in  the  city  of  New  York,  at 
rate*  of  intereat  to  be  agreed  upon.  It  is  claimed  that  the  phrase  '  or  otherwise ' 
^pliea  to  the  entire  dispoaiti<»  or  management  of  the  available  fund,  and  tiiat 
the  discretion  of  the  tniateee  over  it  waa  absolute,  provided  only  that  the  fund 
was  not  so  placed  as  to  deprive  them  of  the  legal  right  to  recall  it  in  case  of 
need.  The  loan  in  qnestion  w&s  shaped  in  harmony  with  thia  idea.  While  the 
mortgage  security  and  the  obligations  of  the  mortgagor  provided  for  a  fixed  period 
of  credit,  they  were  made  collateral  to  promissory  notes  payable  on  demand. 
But  I  am  unable  to  accede  to  this  view  of  the  statute,  or  of  its  efficiency  to  shield 
the  trustees.  In  order  to  make  the  available  fund  readily  and  oertainly  available 
for  the  current  needs  of  the  bank,  the  trustees  were  authMrited  to  '  keep '  it, 
instead  of  investing  it.  Aa  a  safe  and  convenient  mode  of  keeping,  the  deposit  of 
it  '  on  interest  or  otherwise '  was  authoriied.  And  the  selection  of  depositoriee 
might  be  from  banks  in  the  city  of  New  York.  This  seems  to  me  the  only  con- 
struction consistent  with  the  entire  section,  and  with  the  end  in  view.  And  it 
makes  impossible  so  anomalous  a  proceeding  as  the  keeping  of  a  fund  available 
for  current  use  In  New  York,  by  sending  it  to  Illinois  as  a  loan  upon  real  ejitata 
there.  At  all  evente,  it  is  not  reasonable  to  suppoee  that  in  providing  for  a  fund 
of  that  character  and  having  that  office,  the  legislature  designed  to  authorise,  bj 
Implication,  a  species  of  investments,  the  use  of  which  for  investment  purposes 
was  by  the  same  charter  expresely  forbidden.  Nor  is  it  reasonable  to  infer  that 
on  act  betraying  such  solicitude  for  the  safety  of  deposits  tacitly  consented  to  the 
lending  on  mere  personal  security,  which  is  a  disposition  of  trust  moneys  regarded 
by  courts  of  equity  as  especially  reprehensible.  To  combine  the  two  qualities  of  a 
call  loan  upon  promissory  notes,  and  the  security  of  a  mortgage,  in  which  apeci- 
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fled  periods  of  credits  were  reserved,  was  assuredly  not  within  the  true  scope  of 
the  charter  provisions  for  an  avKilable  fund." 

Payment  to  tnutee*  for  committee  work.  —  The  payment*  made  to  trusteee  tiTr 
services  rendered  by  them  as  memtters  of  ezaminiug  committees  are  also  com- 
plained of.  The  charter  (sec  3)  provides  that  the  truatees  "shall  not,  as  Buch, 
directly  or  indirectly,  receive  any  pay  or  emolument  for  their  serTices."  It  is 
unnecessary  to  observe  that  all  covert  or  circuitous  metbode  of  realising  com- 
pensation for  the  services  of  the  trustee  "  as  such  "  fall  witbio  the  prohibition. 

In  the  present  cb,m  there  is  do  indication  that  an  impropriety  or  indirectiiHi 
was  intended.  The  by-laws  provided  for  appointment  by  the  board  in  each  De- 
cember, of  an  examining  committee  of  three  of  its  members,  and  the  provisitm 
was  one  of  obvious  propriety.  The  duties  of  tjie  committee,  "to  make  a  thorough 
examination  of  the  books  and  aaseta,"  and  report  upon  them  in  detail,  were 
onerous  as  well  as  important.  The  compensation  awarded  to  the  committees  by 
the  board  appears  to  have  been  as  moderate  as  the  most  rigid  economy  could 
demand.  Neverthelees  I  am  compelled  to  decide  that  the  allowance  was  forbidden 
by  the  charter.  By  delegation  of  trust  duty  to  part  of  their  Dumber,  the  trustee* 
could  not  alter  the  character  of  the  duty  or  service,  which  remained  that  of  trus- 
tee. The  policy  of  the  law  is  unyielding  in  this  respect,  and  there  would  seem 
to  be  hardly  any  conceivable  service  personally  rendered  by  a  trustee  to  the  trust 
estate,  for  which  he  is  permitted  to  charge  special  compensation  upon  the  ground 
that  it  is  outside  the  bounds  of  his  duty  as  trustee.  See  Morgan  v.  Hannaa,  49 
N.  Y.  Ml. 

Th«  UabUity  of  trustees  —  hou>  long  it  lattt.  —  The  remaining  defense  is,  that 
each  of  the  cause  of  action  set  forth  in  the  complaint  ia  barred  by  the  statute 
of  limitations;  and  it  is  undisputed  that  neither  of  the  breaches  of  trust  com- 
plained ot  by  the  plaintiff  occurred  within  the  six  years  immediately  preceding 
the  commencement  of  the  action. 

The  liability  would  seem  to  be  of  that  continuous  character  which,  ot  itself, 
suspends  or  delays  the  operation  of  the  statute  In  the  case  ot  a  trustee.  Robin- 
ton  V.  Bobinson,  S  Lana.  6;  Kain  v.  Bloodgood,  7  Johns.  Gh.  90,  11  Am.  Dee.  417; 
Decouche  v.  Savetier,  3  id.  190,  8  Am.  Dec.  478;  Bubbell  v.  Medberry,  03  N.  T. 
93.  So  long  as  the  trust«e  is  in  office,  his  duty  to  respond  for  the  trust  estate 
la  one  ot  continuous  obligation,  not  terminated  by  past  neglect  to  discharge  the 
dnfy.  It  ia  not,  perhaps,  until  he  ceases  to  be  trustee,  or  openly  asserts  title  tn 
hostility  to  the  trust,  or  afSnnatively  refuses  to  account,  thai  a  cause  of  action 
can  be  said  to  accrue  within  the  meaning  of  the  statute  of  limitations.  And  the 
propriety  of  such  a  rule  is  evident.  No  lack  of  diligence  can  fairly  be  imputed 
to  the  oetttU  qut  truat  tor  delay  in  suing  the  trustee,  when  that  delay  is  the 
natural  result  of  the  oonfldential  relation  subsisting  between  them,  and  of  the 
essential  dependence  of  one  upon  the  good  faith  of  the  otlier.  "If  mistaken, 
however,  in  this  view  of  the  subject,  it  seems  to  me  that  the  proper  limitation  !• 
that  of  ten  years,  provided  by  statute  for  the  general  cases  in  which  equitable 
relief  is  given.  The  liabili^  of  trustees  is  one  over  which  oonrta  of  equity  hare 
long  exercised  unquestioned  jurisdiction.  And  this  jurisdiction  is  by  statute  law 
expressly  extended,  or  recognised  as  extending,  to  directors  and  trustees  of  cor- 
porations, who  can  be  compelled  to  account  tor  their  oCBdal  oonduct  in  the 
management  and  dispoaltion  of  the  funds  and  property,  and  to  pay  to  the  cor- 


D.qit.zeaOvGoOt^lc 


THB    BAITKIKO    lAW.  267 

porktion  or  it»  creditor*  whatever  nwf  have  been  lost  or  waated  by  any  violation 
of  tbeii  duties." 

It  may  be  welt  to  add  that  no  appeal  waa  taken  by  the  defendaDta,  and  that 
this,  and  like  liUgationa  brou^t  against  the  truateea  of  the  above-named  bank, 
were  settled  by  their  paying  to  the  plaintiff  the  auni  of  one  hundred  and  thirteen 
thousand  five  hundred  dollare. 

4.  The  superintendent  of  the  banking  department  requested  the  opinion  of  the 
attorney-general,  as  to  whether  there  is  any  provision  of  law  justifying  Uie  trus- 
tees of  a  aaringi  institution  in  borrowing  money,  or  pledging  its  securities.  The 
reply  of  that  officer,  filed  in  the  banking  department  October  8,   1683,  is  aa  fol- 

"  The  statutee,  so  far  as  I  have  been  able  to  examine  them,  contain  no  express 
authorization,  or  prohibition,  of  such  a  course  of  procedure  on  the  part  of  the 
trustees  of  a  savings  inatitution. 

"  I  think,  however,  that  it  would  be  contrary  to  the  spirit  of  the  act,  chapter 
409  ot  the  Laws  of  1882,  as  that  act  describes  very  specifically  as  to  how  the 
money  shall  be  invested,  and  provides  for  keeping  an  available  fund  to  meet 
current  expenses,  and  generally  is  very  explicit  in  all  Its  details  as  to  the  man- 
agement and  conduct  of  an  institution  ot  that  description.  If  a  savings  bank 
can  pledge  part  of  its  securities,  it  could  pledge  them  all,  and  thus  virtually 
defeat  the  effect  of  the  statutes,  providing  for  the  aafe-keeping  and  investment 
of  tbe  funds  of  its  depositors. 

"  I  am  of  opinion  that  such  course  would  be  contrary  to  the  policy  of  the  stat- 
ute and  should  not  be  adopted." 

6.  A  bank  may  deposit  part  of  its  available  fund  in  a  bank  under  1  148,  and 
may  deposit  in  same  account  a  temporary  deposit  under  1  149.  Even  if  total 
exceeds  available  fund  amount  authorised  by  t  148.  Chenango  Valley  Savings 
Bank  v.  Dunn,  40  App.  Div.  652,  BB  N.  Y.  Supp.  38. 

0.  It  was  held,  June  6,  1894,  that  section  6242  of  tbe  National  Bank  Act 
(quoting  Scott  V.  Armstrong,  146  U.  S.  499,  36  L.  ed.  1059,  13  Sup.  Ct  Rep. 
148)  was  not  intended  to  require  that  in  tbe  distribution  of  assets  of  a  failed 
national  bank,  rights  lawfully  acquired  by  a  creditor,  or  superior  equities,  should 
be  annulled,  therefore  liens  or  rights  arising  by  express  agreement  between  the 
bank  and  one  contracting  with  it,  or  implied  from  the  nature  of  the  dealing* 
between  the  parties,  or  by  operation  of  law,  prior  to  insolvency,  and  not  In  con- 
templation of  it,  are  not  Invalidated.  It  is  the  voluntary  act  of  the  bank  "  in 
contemplation  of  its  insolvency,  and  with  tbe  view  of  then  preventing  the  ratable 
application  of  its  property,  which  is  avoided  t^  the  national  law." 

Sections  118  and  130,  ch.  689,  Laws  of  1892  (present  sections  148,  169),  were 
held  contrary  to  the  national  banking  law;  a  savings  bank  having  deposits  with 
a  national  bank  when  the  latter  failed,  was  entitled  to  a  preference  in  payment 
from  the  assets  of  the  insolvent  bank,  the  circulating  notes  having  bean  provided 
for,  and  all  other  conditions  of  the  Banking  Law  having  been  complied  with,  so 
as  to  entitle  the  claim  to  be  allowed.  Elmira  Savings  Bank  c.  Davis,  142  N.  T. 
S93,  2S  L.  R.  A.  646,  37  N.  E.  646,  afTg  73  Hun,  369,  26  K.  Y.  Bupp.  200;  but 
reverted  in  161  U.  S.  290,  40  L.  ed.  703,  10  Sup.  Ct.  Rep.  602.  See  note  to 
I  169.  I      ■    '  1 
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§  149.  Tempoiar;  depoiits.  —  Every  snch  corpoTatitm  may  also 
deposit  temporarily  in  the  banks  or  trust  companies  speoified  in  sec- 
tion ond  Itimdred  and  f  or^-eight  the  excess  of  current  daily  receipts 
over  the  payments,  until  such  time  as  the  Bame  can  be  judiciously 
invested  in  the  securities  required  by  this  article.  Whenever  it  shall 
appear  to  the  superintendent  of  banks  that  the  trustees  of  any  such 
corporation  are  violating  the  spirit  and  intent  of  this  provision  by 
keeping  permanently  uninvested  all  or  an  undue  proportion  of  the 
moneys  received  hj  them,  he  shall  report  the  facts  to  the  attom^- 
general,  who  shall  proceed  against  such  corporation  in  the  manner 
provided  in  section  one  hundred  twenty-seven  of  chapter  sis  hundred 
ei^ly-nine  of  the  laws  of  eighteen  hundred  ninety-two. 

(Former  lection  119;  B.  S.,  1669;  L.  1682,  ch.  400,  g  262.) 

1.  In  reply  to  the  queation  of  the  autiior,  "  Ib  it  prop«r  for  a  sanngs  bonk  to 
deposit  mone}'  with  a  bank  of  deposit  or  tnut  company  npon  the  coaditioiu  that 
a  oertain  number  of  days'  notice  of  the  intention  to  withdraw  it  shall  be  given  to 
the  depositary  before  it  can  be  drawn!  "  the  attomc^-general,  in  an  opinion  filed 
in  the  banking  department,  July  13,  1886,  ruled  as  follows: 

"  It  is  made  the  duty  of  savings  banlcs  to  invest  money  deposited  with  them  as 
soon  as  practicable  in  the  designated  class  of  securities.  They  may,  however, 
keep  available  funds  on  hand  to  an  amount  not  exceeding  ten  per  cent,  of  the 
deporita  for  the  purpose  of  current  expenses  and  payments  in  excess  of  depoeito; 
and  tbey  may  also  deposit  temporarily  in  banks  and  trust  companies  the  excess 
of  the  Banking  Law  having  been  complied  with,  ao  aa  to  entitle  the  claim  to  be 

"  It  appears  to  me  that  the  general  intontion  of  the  law  could  easily  be  de- 
feated by  allowing  the  tnuteea  to  depoait  the  funds  of  the  corporation  with  banks 
or  trust  componiea  upon  sji  agreement  that  they  should  not  be  withdrawn  for  a 
certain  specified  time.  It  such  an  agreement  could  be  mode  for  one  day,  it  could 
be  made  tor  one  year,  and  would,  to  all  intenU  and  purposes,  it  not  in  name,  be  a 
loan.  It  would  not  be  a  temporary  deposit,  but  would  put  the  funds  so  deposited 
out  of  the  Immediate  control  of  the  trustees,  and  might  materially  interfere  with 
them  in  their  duty  of  investing  the  moneys  in  the  authorised  securitiea  as  soon  •• 
practicable. 

"  It  would  be  impracticable  to  so  deposit  the  founds  allowed  to  be  kept  in 
hand  for  current  expenses,  as  such  funds  deposited  under  such  an  arrangement 
would  not  be  available  for  the  very  purposes  for  which  they  are  authoriied  to 
be  kept  uninvested. 

"  1  do  not  think,  therefore,  that  the  general  policy  of  the  law  will  permit  the 
trustees  of  savings  banks  to  deposit  the  funds  of  the  institution  with  banks  and 
trust  companies  under  an  arrangement  by  which  said  trustees  are  bound  not  to 
withdraw  the  money  so  depoeited  within  any  agreed  length  o(  time." 

§  150.  Personal  seonrity  prohibited;  loans  on  bond  and  mortgage. — 
The  trustees  of  any  savings  bank  shall  not  loan  the  moneys  deposited 
with  them  or  any  part  thereof,  upon  notes,  bills  of  exchange,  drafts 
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<v  any  oUier  personal  secnritiefl  whatever.  In  all  came  of  loans  np(w 
real  property,  a  Bufficient  bond  secured  by  a  mortgage  thereon  shall 
be  required  of  the  ^Munower,  and  all  expenaee  of  aearchee,  examina- 
tions and  oertifioates  of  title,  and  of  drawing,  perfecting  and  record- 
ing papers,  shall  be  paid  hj  the  borrower. 
(PonMr  weUon  120;  L.  1898,  cb.  6S0.) 

§  161.  XoTtfaged  propertj  to  be  inssred.  —  Whenever  bmldingg 
are  intended  in  tiie  valuation  of  any  real  pnperty  upon  whidi  a  loan 
shall  be  made  by  any  sach  corporation,  they  shall  be  insured  hy  the 
mortgagor  in  sadi  company  or  ocHupaniee  as  the  directors  shall  direct, 
and  the  policy  of  ingnrance  shall  be  duly  assigned,  or  the  loss  made 
payable  as  its  interest  may  appear,  to  such  corporation ;  and  any  audi 
corpcoatitni  may  renew  such  policy  of  insurance  in  the  same  or  any 
other  company  or  companies  as  they  may  elect,  from  year  to  ear, 
or  for  a  longer  or  shorter  term,  in  case  the  mortgagor  shall  neglect  to 
do  80,  and  may  cha^e  the  amount  paid  to  the  mortgagor.  All  the 
neoeeeary  charges  and  expenses  paid  by  such  corporation  for  sudi 
renewal  or  renewals  shall  be  paid  by  the  mortgagor  to  the  corpora- 
tion, and  shall  be  a  lien  upon  the  proper^  mortgaged,  reiwverable 
with  interest  frmn  the  time  of  payment  as  part  of  the  moneys  secured 
to  be  paid  by  the  mortgage. 

(Former  MOUrai  121;  R.  S.,  1060;  L.  1882,  oh.  409,  |  209.) 
At  to  appUoation  of  tlila  Motion,  bm  HcaI  v.  Richmond  Co.  S^Tingi  Bank,  127 
^I^  Div.  428. 

§  188.  Bestriotiont  on  methods  of  doing  bniineia.  —  No  savings 
lanks  shall  directly  or  indirectly  deal  or  trade  in  real  property  in 
any  other  case  or  tm  any  other  purpose  than  is  authorized  by  this 
article,  or  deal  or  trade  in  any  goods,  wares,  merchandise  or  com- 
modities whatever,  except  as  authorized  by  this  article,  and  except 
sudi  personal  property  as  may  be  necessary  in  the  transaction  of  its 
bnsiness ;  nor  shall  any  savings  bank  or  any  <^Scer  thereof  in  his 
regular  attendance  upon  the  business  of  the  bsnk,  in  any  manner  buy 
or  sell  exchange,  or  gold  or  silver,  or  collect  or  jH^test  promissory 
notes  or  time  bills  of  exchange ;  but  savings  banlcs  may  sell  gold  or 
silver  received  in  payment  of  interest  or  principal  of  obligations 
'Owned  by  diem,  or  from  depositors  in  the  regular  course  of  bosiness. 
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and  may  pay  regular  depositors  when  requested  by  them  by  draft 
upon  deposits  to  the  credit  of  the  bank  in  the  city  of  New  York,  and 
charge  current  rates  of  exchange  for  such  drafts.  No  savings  bank 
shall  borrow  money  or  pledge  or  hypothecate  any  of  its  securities, 
except  with  the  written  approval  of  the  superintendent  of  banks  and 
in  pursuance  of  a  resolution  adopted  by  vote  of  a  majority  of  its 
board  of  trustees,  duly  entered  upon  their  minutes,  whereon  shall  be 
recorded  the  ayea  and  nays  upon  each  vote.  No  savings  bank  shall 
make  or  issue  any  certificate  of  deposit  payable  either  on  demand  or 
at  a  fixed  day,  or  pay  any  interest  except  regular  quarterly  or  semi- 
annual dividends  upon  any  deposits  or  balances,  or  pay  any  interest 
or  deposit,  or  portion  of  a  deposit,  or  any  check  drawn  upon  itself  by 
a  depositor  unless  the  pass-book  of  the  depositor  be  produced,  and  the 
proper  entry  be  made  therein  at  the  time  of  the  transaction.  The 
board  of  trustees  may,  by  tiieir  by-laws,  provide  for  making  payments 
in  cases  of  loss  of  pass-book,  or  other  exceptional  cases  where  the 
pass-book  can  not  be  produced  without  loss  or  serious  inconvenience 
to  depositors,  the  right  to  make  such  payments  to  cease  when  bo 
directed  by  the  superintendent  of  banks,  upon  his  being  satisfied  that 
such  right  is  being  improperly  exercised  by  any  savings  bank;  but 
payments  may  be  made  upon  the  judgment  or  order  of  a  court  or  the 
power  of  attorney  of  a  depositor. 

(Fonner  iectioo  122;  R.  8.,  ISTO;  L.  1682,  eta.  409,  }  266^  L.  1906,  oh.  IM.) 

1.  Where  a  savings  bulk  authorized  a  broker  to  aell  on.  Change  stock  owned  b; 
it  at  a  fixed  price  [or  cash  or  tor  cash  in  sixty  days  "seller's  option;  "  held,  in 
kctlon  against  the  bank  for  damagei  for  non-delivery,  that  it  was  not  ultra  viret. 
Siitare  t>.  Best,  Beceiver,  68  N.  Y.  027. 

2.  The  opinion  of  the  attomef-geoeral  was  asked  bj  the  superintendent  of  the 
banking  department,  upon  the  proposition  whether  it  is  within  the  eorporat* 
powers  of  a  savings  bank  to  receive  special  deposits  of  valuables  for  hire,  under 
the  terms  of  statutes  permitting  the  organization  and  governing  the  management 
of  such  institutions.  That  officer  holds  that  ssvings  bulks  have  no  power  to 
receive  special  deposits  of  valuables,  and  in  his  opinion,  Qled  in  the  banking 
department  October  T,  1882,  eajs:  "They  are  corporations  formed  for  a  special 
and  limited  purpose,  and  cannot  engage  in  the  common  and  ordinary  busineaa 
which  a  banking  institution  may  conduct.  Tbey  may  not  directly  or  indirectly 
deal  or  trade  in  real  estate,  or  in  any  goods,  wares  or  merchandise,  buy  or  sell  or 
exchange  gold  or  silver,  collect  or  protest  promissory  notes  or  time  bills,  or  issue 
eertiflcateB  of  deposit  (!  266,  ch.  400,  Laws  1882).  Their  business  is  to  receive 
money  on  deposit,  and  to  invest  the  same  in  particular  ways  which  are  carefully 
specified  in  the  statutes." 

"  It  is  a  well-known  rule  that  corporations  created  by  statute  c 
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powen,  uid  have  no  righto,  eioept  ineh  as  are  expreaaly  given  or  neceuarily  im- 
plied. Huntington  v.  Savings  Bank,  6  Otto,  388,  24  (L.  ed.)  777;  Pint  National 
Bank  of  Manhattan  v.  Citizens'  Bank  of  Topeka,  21  Int.  Her.  Em.  382,  Fed.  Caa. 
No.  4,802.  The  power  to  receive  such  special  deposits  has  not  been  given  to  >ueh 
inatitutions  by  statute,  and  cannot  be  said  to  be  one  of  those  incidental  powen 
which  it  is  necessary  or  customary  for  them  to  exercite;  In  this  respect  they 
differ  from  corporations  authorized  to  transact  a  general  banking  buslneas.  SO 
N.  Y.  08,  30  Am.  Sep.  682.  I  am  of  the  opinion,  therefore,  that  the  receiving  of 
apoeial  deposits  of  valuables,  for  hire,  by  aavinga  banks,  is  ultra  vire$  and  un- 
autborized." 

S.  In  December,  1B87,  the  superintendent  of  the  banking  department  aub- 
mitted  the  following  question  to  the  attorney-general: 

"  May  the  trustees  of  a  savings  bank  use  the  surplus  for  the  purpose  of  paying 
dividends  in  excess  of  the  amount  actually  earned  during  the  period  for  which 
such  dividend  is  declared,  until  such  time  as  the  surplus  equals  Qftoen  per  cent, 
of  ita  deposits?  "  In  reply  thereto  tbe  following  opinion  wae  filed  in  the  banking 
department  January  3,  1888: 

"When  the  statute,  section  266,  chap.  400,  Law*  of  1882  (above),  speaks  of 
declaring  a  diridend,  it  means  a  dividend  earned  during  one  of  the  interest 
periods,  or  during  the  half  or  quarter  year  for  which  it  is  declared.  Tbe  officers 
of  the  bank  act  for  the  depositors,  wbo  are  entitled  to  all  tbe  earnings  of  their 
money  during  any  proper  interest  period,  less  the  authorized  deductions  for  ex- 
penaea  and  the  surplus  provided  for  in  section  207.  I  And  nothing  In  tbe  statute 
which  would  authorize  the  trustees  of  a  savings  bank  fo  withhold  any  earnings 
of  one  period,  in  order  to  add  them  to  and  increase  the  dividends  of  a  subsequent 
period.  This  would  work  injustioe  to  depositors,  and  result  in  depriving  de- 
positora  who  withdrew  their  deposits  of  the  full  amount  of  interest  earned.  They 
can  only  be  withheld  for  the  purpose  of  aocumulating  a  surplus  In  the  manner 
indicated  in  section  267. 

"Nor  do  I  find  any  provision  authorising  the  use  of  the  established  surplus  for 
the  payment  of  dividends.  The  surplus,  to  the  amount  at  least  of  fifteen  per 
cent,  of  the  deposits,  is  declared  to  be  for  tbe  security  of  the  depositors,  and  tbe 
statuto  contemplates  its  being  kept  intact  for  that  purpose.  There  is  an  express 
provision  tor  the  disposition  of  the  excess  of  surplus.  Such  excess  of  authorized 
surplus  must  be  divided  as  a  dividend,  once  In  three  years  ((  2S7,  «tipra). 

"  I  am  of  the  opinion,  therefore,  that  it  is  the  duty  of  the  trustees  of  a  savings 
bank  to  declare  a  dividend  for  each  interest  period,  equal  to  tlie  amount  of  earn- 
ing* for  that  particular  period,  less  the  expenses  and  amount  properly  applicable 
to  the  accumulation  of  the  authorized  surplus,  as  aforesaid,  and  that  they  should 
not  retain  the  earning^  of  one  period  for  the  mere  purpose  of  increasing  the 
diridend  of  a  subsequent  period,  nor  use  the  established  surplus  for  the  purpose 
of  increasing  the  dividends,  except  when  such  surplus  exceeds  the  amount  au- 
thorised by  statute,  and,  in  that  case,  such  excess  of  surplus  should  only  be 
converted  into  dividends  in  accordance  with  t^e  provisions  of  the  statuto  above 
quoted." 

§  153.  Bate  of  interest;  extra  dividends.  —  The  trustees  of  every 
such  corporation  shall  regulate  the  rate  of  interest  or  dividends  not 
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to  ezoeed  five  per  centum  per  anmim  upon  the  depoeitu  tiierewitb,  in 
such  manner  that  depositors  shall  receive  as  nearly  as  maj  be,  all  the 
profits  of  such  corporation,  after  deducting  neoeBBar^  expenses  and 
providing  in  a  manner  approved  hy  the  superintendent  of  banks,  for 
the  amortization  or  gradual  extinction  of  premiums  or  discounts  on 
all  securities  owned  by  such  corporation  so  as  to  bring  them  to  par  at 
maturity,  and  reserving  suc^  amounts  as  the  trustees  may  deem 
expedient  as  a  surplus  fund  for  the  security  of  the  depositors,  which 
to  the  amount  of  fifteen  per  centum  of  its  deposits,  the  trustees  of 
any  such  corporation  may  gradually  accumulate  and  hold,  to  meet 
any  contingency  or  loss  in  its  business  from  the  depreciation  of  its 
securities  or  otherwise.  The  trustees  may  classify  their  depositors 
according  to  the  character,  amount  and  duration  of  their  dealings 
with  the  corporation,  and  regulate  the  interest  or  dividends  allowed 
in  such  maimer  that  each  depositor  shall  receive  the  same  ratable 
portion  of  interest  or  dividends  as  all  others  of  his  class,  lite  tru»- 
teee  of  any  such  corporation  shall  not  declare  or  allow  interest  on  any 
deposit  for  a  Itmger  period  than  the  same  has  been  deposited,  except 
that  deposits  made  not  later  than  &e  tenth  business  day  of  the  mtmth, 
commencing  any  semi-annual  interest  period,  or  the  third  business 
day  of  any  month,  or  withdrawn  upon  one  of  the  last  three  business 
days  of  the  month,  ending  any  quarterly  or  semi-annual  interest 
period,  may  have  interest  declared  upon  them  for  die  whole  of  the 
period  or  month  when  so  deposited  or  withdrawn.  No  dividends 
or  interest  shell  be  declared,  credited  or  paid,  except  by  the  authori^ 
of  a  vote  of  the  board  of  trustees  duly  entered  upon  their  minutes, 
whereon  shall  be  recorded  the  ayes  and  nays  upon  each  vote;  but 
accounts  closed  between  dividend  periods  may  be  credited  with 
interest  at  the  rate  of  the  last  dividend,  oconputing  from  the  last 
dividend  period  to  the  date  when  doeed,  if  the  by-laws  so  provide. 
Whenever  any  interest  or  dividend  shall  be  declared  and  credited  in 
excess  of  the  interest  or  profits  earned  and  appearing  to  the  credit 
of  the  corporation,  after  mahing  the  deduction  for  expenses  and 
amortization  aforesaid,  the  trustees  voting  for  such  dividend  shall  be 
jointly  and  severally  liable  to  the  corporation  for  the  amount  erf  such 
excess  so  declared  and  credited.  The  trustees  of  any  sudi  corpora- 
tion whose  surplus  amounts  to  fifteen  per  centum  of  its  deposits,  at 
least  once  in  &ree  years,  shall  divide  equitably  the  accumulation 
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beyond  such  authorized  surplus  as  an  extra  dividend  to  depositors,  in 
exceee  of  the  r^;ular  dividendB  authorized.  A  notice  pOBted  vm- 
BpicuouBly  in  a  bank  of  a  change  in  the  rate  of  interest  shall  be 
equivalent  to  a  personal  notice. 

(Parmer  mcUoh  122;  B.  S.,  1670;  L.  1882,  di.  409,  |  2«7;  L.  1884,  ch.  48i 
L.  1908,  «h.  124.) 

See  Penal  Law,  |  SOT. 

1.  The  provuioiu  of  a»id  taction,  decUring  the  tnut«ea  ot  lATingB  b*nla 
who  Tot«  for  the  declAriag  and  crediting  of  way  intereat  or  dividend  in  exceia  of 
the  intereat  or  profit*  earned,  peraonail;  liable  to  the  eorporatlon  for  the  amount 
of  tlie  excesa,  doe*  not  limit  the  interest  which  maj  lawfully  be  voted  for  to  net 
profits.  If  the  trustee  votes  for  a  dividend  lees  than  the  whole  amount  of  intereat 
or  profits  earned,  without  any  dednction  therefrom  for  ezpenaes,  although  the 
esmingi  have  not  been  actually  Teceired,  he  does  not,  in  the  absenoe  of  fraud  or 
bad  faith,  overstep  his  statutory  dufy,  and  is  not  liable  to  the  pMial^.  "  He  mi^ 
inquire  what  interest  has  been  earned,  and  doea  not  Incur  this  penalty  in  deolar- 
ing  a  dividend  mi  It  as  a  basis,  although  it  has  not  tteen  actually  reoaived." 
Tan  Dydc,  Baaeiver,  c.  McQuade,  88  N.  T.  M. 

2.  Whenerer  a  dividend  is  declared  and  credited  to  a  depositor,  it  beonnaa  Us 
property,  to  wfaicfa  he  la  entitled  In  jweference  to  the  ereditor*  of  the  corporaHoD. 
Same  ease,  02. 

i.  It  seams  that  a  traatAS,  in  an  action  against  him  to  noover  the  penalty, 
cannot  avoid  Uabili^  because  the  manner  of  voting  and  of  recording  Uia  vote 
I^escribed  by  the  statute  was  not  followed;  he  could  waive  the  direction,  for  it 
was  made  for  his  safe^,  but  be  oannot  take  advantage  of  tbe  omission.  But 
only  the  trustee  voting  is  liable,  not  one  who  la  not  present.    Same  case,  50. 

The  T.  Savings  Bank,  of  which  defendant  was  a  trustee,  in  pursuance  of  the 
reqairements  of  ita  charter  (1  6,  eh.  338,  Laws  of  I860),  at  the  opening  ot  its 
bank,  poated  notices  of  the  rate  of  interest  to  be  paid  by  it  upon  depoatta,  and 
thereafter  paid  intereat  at  the  rate  stated  up  to  January,  1877.  In  an  action 
brought  by  plaintiff,  who  was  appointed  receiver  ot  aaid  bank  in  July,  1877,  to 
recover  the  intereat  so  paid,  the  referee  found  tbat  the  interest  received  from 
investments  of  the  funds  ot  depositors  ezoeeded  the  intereat  paid  them,  but  that 
its  expenses  exceeded  its  earnings  and  ineonas.  No  fraud  or  otbsr  misconduct,  or 
want  of  ordinary  eare  and  skil),  was  imputed  to  defendant.  Held,  that  defend- 
ant was  not  liable;  t^t  the  order  of  payment  ot  the  debts  of  the  bank,  and 
what  portion  of  its  profits  tbe  trustees  might  from  time  to  time  divide,  related 
to  ita  general  buslnsas,  which  was  left  to  tbe  judgment  of  the  truatees  (ft  4-7), 
and  as  long  as  it  was  exercised  in  good  faith,  and  in  due  courae  of  management, 
»o  common-law  liability  was  incurred,  nor  was  there  any  injury  to  the  corpora- 
tion, so  that  In  the  light  of  the  common  law  there  waa  no  rule  t^  which  damages 
eould  be  assessed;  that  no  liability  was  imposed  under  the  chapter  of  the  Bevlaed 
Statutes  in  reference  to  moneyed  corporations  (7  R.  S.,  ch.  18)  to  which  t^ 
aaid  charter  the  bank  was  made  aubject  "  so  far  as  applicable,"  as  Hie  prohibition 
in  said  chapter  against  paying  dividends  to  stockholders  save  from  "  aurplua 
profits  "  haa  no  application,  the  interest  p&yable  to  depositora  of  aavinga  banks 
not  being  dividends  within  tlte  meaning  of  the  statute,  and  aa  said  atatate  pre> 
18 
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■cribM  the  remedy  for  iU  vioUtion;  that  if  utid  chapter  of  the  Revised  Statute* 
«rer  had  any  force  ae  applicable  to  aarlngi  baukft,  it  became  inoperative  after 
tlia  paaeage  of  the  said  act  of  1876;  alw  that  no  liabilitj  attached  under  tbe 
proriilon  o{  the  act  last  mentioned  |  33  (267)  declaring  the  tnuteea  of  a  eavinga 
bank,  who  vote  for  a  dividend  in  ezecBS  of  the  interest  or  proflte  earned,  liable 
to  the  corporation  for  the  amount  of  the  ezoMa,  u  ttie  intereet  paid  was  not  in 
excees  of  that  earned.    Same  caae. 

4.  Poi  referencee  to  Idndred  caaea,  lee  S3  Moalc'*  Ting,  3B. 

5.  An  opinion  of  the  attom^-general,  filed  in  the  banlcing  department  Jolf  3, 
1878,  contain*  hia  interpretation  of  a  portion  of  this  eeotion; 

"  In  my  opinion  a  saving*  bank  can  lawfully  pa;  interest  on  deposits  with- 
drawn on  anj  of  the  last  three  days  of  a  semi-annual  interest  or  dividend  period, 
for  the  length  of  time  the  money  has  actually  been  on  deposit  sinoe  the  last 
preceding  dividend.  For  example,  if  the  dividend  period  be  January  first  and 
July  first,  interest  may  be  paid  on  deposits  withdrawn  on  any  of  the  last  three 
days  of  June  or  December,  if  Uie  deposits  have  been  held  the  length  of  time 
mquired  hy  section  33  of  the  act  of  1B76.  In  case  of  quarterly  payment  of 
dividends  hy  a  bank,  I  think  the  same  rule  doe*  not  apply,  and  that  a  with- 
drawal of  the  deposit  before  tho  end  of  the  quartely  interest  period  forfeits  the 
ri|^t  to  intoest.  Section  33,  before  referred  to,  seems  to  contemplate  only  semi- 
annual payments  of  interest,  and  its  provisions  in  reference  to  the  withdrawal  ot 
deposits  on  the  last  three  days  have  reference  solely  to  such  semi-annoal  pay- 

"  I  am  alio  of  opinion  that  when  deposits  are  withdrawn  before  the  aid  of  a 
quarterly  dividend  period,  or  more  than  three  days  before  the  end  of  a  semi- 
annual dividend,  a  saving*  bank  cannot  lawfully  pay  interest  on  such  deposits. 
I  think  payment  of  intereat  in  such  cases  is  plainly  and  clearly  prohibited  by  the 
statute,  and  that  the  prohibition  is  founded  upon  sound  principles  of  banking. 
It  is  a  necessary  measure  of  protection  to  savings  bank*.  They  would  be  very 
mach  at  the  mercy  of  transient  depositors,  under  a  rule  allowing  intereit  on 
deposlto  witbdmwn  at  ntj  time." 

6.  An  opinion  by  the  attorney-general  was  filed  in  the  banking  department 
under  date  of  June  24,  1884,  in  response  to  a  request  from  tbe  present  super- 
intendent of  that  department  for  an  official  interpretetion  of  the  above-mentioned 
chapter  48  of  the  Laws  of  1884.    The  attorney-general,  in  hia  reply,  saysi 

"Hy  oonstruotion  of  chapter  48  of  the  Laws  of  1884,  concerning  which  yon 
ask  my  opinion,  is  that  all  savings  banks  which  allow  intereat  semi-annually  on 
deposlte  may  pay  interest  for  the  whole  '  interest  period,'  provided  the  deposit 
upon  which  the  interest  is  allowed  is  made  any  time  within  ten  days  from  the 
eommenoement,  or  withdrawn  on  either  of  the  last  three  days  of  the  ending 
thereof.  I  And  nothing  in  the  act  which  makes  tbe  same  exception  in  favor  of 
banks  which  pay  interest  quarterly.  If  the  ten  days'  provision  could  be  extended 
by  implication  to  banks  paying  interest  quarterly,  it  could,  with  equal  propriety, 
be  extended  to  banks  paying  interest  monthly,  which  would,  in  effect,  abrogate 
by  Implication  the  express  provision  of  the  stetute  which  declares  '  that  it 
shall  be  unlawful  for  the  tniHtees  of  any  savings  bank  to  declare  or  allow  intereat 
on  any  deposit  for  a  longer  period  than  the  same  baa  been  deposited.' " 

7.  A  promissory  statement  by  a  savings  bank  that  it  will  pay  dividends  at  a 
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earUin  Dz«d  r«t«  in  the  future,  U  pioflta  Jnitl^  than,  !■  proper,  bat  ft  oontract 
to  do  M  would  be  ultra  viret.    Opinion  Att^.-Gen.,  Hny  28,  IIW. 

g  164.  Per  oentmn  of  rnrplni,  how  determined.  —  In  determining 
the  per  ceotum  of  aurpluB  held  1^  any  savings  bank  its  intereBt-pajing 
Btocks  and  bonds  eball  not  be  estimated  above  their  par  value  or 
above  their  market  value  if  below  par.  It«  bonds  and  mortgages  on 
which  there  are  no  arrears  of  interest  for  a  longer  period  than  six 
months  shall  be  estimated  at  their  face,*  and  its  real  property  at  not 
above  cost.  The  superintendent  of  banks  shall  determine  the  valu- 
ation of  such  stocks  or  bonds,  or  bonds  and  mortgages,  as  are  in 
arrears  of  interest  for  six  montlis  or  more,  and  of  all  other  invests 
ments  not  herein  enumerated,  from  the  best  information  he  can 
obtain,  and  be  may  change  the  valuation  thereof  from  time  to  time 
as  he  may  obtain  other  and  further  information. 

<Former  kcU(»  1£4;  R.  S.,  1671;  L.  1S82,  ch.  40B,  |  268.) 

§  105.  Compenutioa  ni  offioen.  — '■  The  trustees  of  any  such  cor- 
poration acting  as  officers  of  the  same,  whose  duties  require  and 
receive  their  regular  and  faithful  attendance  at  the  institution,  and 
tbo'  trustees  appointed  as  a  committee  to  examine  the  vouchers  and 
assets  pursuant  to  section  one  hundred  and  fifty-seven  of  this  chapter, 
or  to  perfonn  the  duties  required  by  subdivision  six  of  section  one 
hundred  and  forty-six  of  this  chapter,  may  receive  such  compensation 
as  in  the  opinion  of  a  majority  of  the  board  of  trustees  shall  be  just 
and  reasonable ;  but  such  majority  shall  be  exclusive  of  any  trustee 
to  whom  such  compensation  shall  be  voted.  Trustees,  as  such,  shall 
not  be  paid  for  their  attendance  at  meetings  of  the  board. 

(Fonoer  •ection  126i  R.  S.,  1671;  L.  1S82,  cb.  400,  S  269.) 

1.  "Tbe  relation  existing  between  tbe  corporation  ftnd  ite  trueteeB  is  mBLfnIjr 
that  of  principal  and  agent,  and  tbe  relation  between  tbe  trust«eB  and  depositors 
is  similar  to  that  of  trustee  and  cestui  que  tru*(. 

"  Tbe  tnut«eB  are  bound  to  observe  the  limits  placed  upon  their  power*  in  the 
charter,  and  if  thef  transcend  such  limits  and  cause  damage  thejr  incur  liability. 
If  the;  act  fraudulently  or  do  a  wilful  wrong,  they  ma;  be  held  for  all  the 
damage  th^  may  cause  the  bank  or  its  depositors.  But  if  they  act  in  good  faith 
within  tbe  limits  of  powers  conferred,  using  proper  prudence  and  diligence,  they 
are  not  responsible  for  mere  mistakes  or  errors  of  judgment.    .    .    . 

"  When  one  deposits  money  in  a  saviDgs  bank,  or  takes  stock  in  a  corporation, 
thus  divesting  Umaelf  of  the  immediate  control  of  his  property,  be  expects,  and 
has  tbe  right  to  expect,  that  tbe  trustees  or  directors,  who  are  chosen  to  take  his 
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place  In  the  manageiDeiit  and  control  of  hit  property,  will  exercise  ordinary  cara 
aod  prudence  in  the  trust  committed  to  them  —  tiie  same  degree  of  care  and 
prudence  that  men  prompted  bj  Klf-interest  generallj  exercise  in  their  own 
affairs.  When  one  volunUrily  takes  the  poeition  of  trustee  or  director  of  a  cor- 
poration, good  faith,  exact  justice  and  public  poticj  unite  in  requiring  of  him 
such  degree  of  care  and  prudence,  and  it  is  a  gross  breach  of  duty,  orata  negli- 
gentia,  not  to  beetov  them." 

(Authorities  cited.)  "As  I  understand  this  language,  I  cannot  assent  to  it 
as  properly  defining,  to  any  extent,  the  nature  of  a  director's  reaponsibility. 
Like  a  mandatary,  U>  whom  he  has  been  likened,  he  is  bound  not  only  to  exercise 
proper  care  and  diligence,  but  ordinary  skill  and  judgment.  As  he  is  bound  to 
exercise  ordinary  skill  and  judgment,  he  cannot  set  up  that  he  did  not  possess 
them.  When  damage  ia  caused  by  bis  went  of  judgment,  he  cannot  excuse  him- 
self by  alleging  his  gross  ignorance.  One  who  voluntarily  takee  the  position  of 
director  or  trustee  and  invites  confidence  in  that  relation,  undertakes  with  those 
whom  be  represents,  or  for  whom  he  acts,  that  he  possesses  at  least  ordinary 
knowledge  and  skill,  and  tiiat  he  will  bring  them  to  bear  in  the  discharge  of  his 
duties.  Such  is  the  rule  applicable  to  pnblie  officers,  to  professicmal  men  and  to 
mechanics)  and  such  is  the  rule  which  must  be  applicable  to  every  person  who 
undertakes  to  act  for  another  in  a  situation  or  employment  requiring  skill  and 
knowledge,  and  it  matters  not  that  the  service  is  to  be  rendered  gratuitoiuly.    .    .     . 

"  The  trustees  may  be  treated  ae  agents  of  the  bank,  and  for  any  misfeasaaoa 
or  nonfeasance  causing  damage  to  the  bank,  they  were  responsible  to  it  upon 
the  same  principle  that  any  agent  is  for  like  cause  responsible  to  his  principal," 
Eabl,  J.,  in  Hun,  Beceiver,  v.  Gary  et  oL,  69  How.  Pr.  441  (aff'g  same  case,  id. 
462). 

2.  The  "majority"  as  here  contemplated  is  a  majori^  of  the  foil  board  of 
tnistees  exclusive  of  those  to  whcon  compensation  is  proposed  to  be  paid.  A 
majority  of  actual  trustees  is  not  sufficient  if  vacancies  exist. 

Opinion  of  attorney-general  filed  in  the  banking  department  October  S,  1B84. 

§  156.  No  other  report  or  inspeotion  reqnired.  —  No  snch  corpora- 
tion shall  hereafter  be  required  to  make  any  annual  or  other  report 
to  the  legislature  or  to  the  mayor  or  commonalty  of  any  city,  nor  to 
the  board  of  supervisore  of  any  county,  nor  to  any  other  officer  or 
authority  except  as  provided  in  this  chapter;  nor  shall  it  be  Bobject  to 
tlie  inspection  or  supervision  of  any  local  officer  or  board,  nor  to  any 
interference  from  any  auch  officer  or  board,  in  any  manner  appertain* 
ing  to  its  business  or  dealings. 

(Former  section  120;  R.  8.,  1672;  L.  1882,  ch.  4O0,  i  2TB.) 

g  1S7.  Examination  of  Touchen  and  assets  b;  tmsteet.  —  The  trus- 
tees of  every  savings  bank,  by  a  cconmittee  of  not  less  than  three  oi 
their  number,  on  or  before  the  first  days  of  January  and  July  in  each 
year,  shall  thoroughly  examine  the  books,  vouchers  and  assets  of  such 
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savingB  bant,  and  its  affairs  generally.  He  statement  or  achedule 
of  assets  and  liabilitiee  reported  to  the  superintendent  of  banks  for 
the  first  of  January  and  July  in  eadi  year  shall  be  based  upon  such 
examination,  and  shall  be  verified  by  tlie  oath  of  a  majority  of  tlie 
truBtees  making  it;  and  die  trustees  of  any  savings  bank  may  require 
such  examination  at  such  otlier  times  as  they  shall  prescribe.  The 
troBteea  shall,  as  often  as  onoe  in  eocli  six  months  during  each  year, 
onnse  to  be  taken  an  aoonrate  balance  of  their  depositors'  ledgers,  and 
in  their  semi-annual  report  to  the  superintendent  they  shall  state 
the  fact  that  such  balance  has  been  tak^,  and  the  discrepanoies,  if 
any,  existing  between  the  amount  due  depositors,  as  shown  by  such 
balance,  and  the  amount  so  due  as  shown  by  the  general  ledger. 
(Bormar  McUon  12S;  B.  S.,  1ST3;  L.  1SS2,  ofa.  400,  |  279.) 

§  10S.  SxpenMt  to  be  paid.  —  Tor  the  purpose  of  defraying  the 
expenses  incurred  in  the  perfonnance  by  the  superintendent  of  the 
duties  imposed  upon  him  with  respect  to  savings  banks,  other  than 
the  ^laminations  thereof,  each  such  corpcnration  shall  annually  pay 
five  dollars  into  the  treasury  of  the  state,  and  the  residue  of  sn<:h 
expenses  to  be  apportioned  among  them  hy  the  superintendent  shall 
be  paid  into  the  treasmy  of  the  state  by  savings  banks  whose  deposits 
exceed  one  hundred  thotuasd  dollars,  in  proportion  to  the  amount  of 
assets  severally  held  and  reported  1^  them.  If  any  savings  bank 
shall,  after  due  notice,  refuse  or  neglect  for  thirty  days  to  pay  its 
*alloted  share  of  each  charges,  the  superintandent  shall  report  the 
fact  to  the  attorney-general,  who  may  maintain  an  action  in  the  name 
of  the  pe(^le  against  such  oorpcHration  for  the  recovery  of  such 
chaif;es,  and  the  same,  when  recovered,  shall  be  paid  into  the  treasury 
of  the  state. 

IPonMr  Metioa  laO;  R.  8.,  1ST4(  L  ISSS,  oh.  400,  |  £81.) 

§  1S8.  Certain  debts  from  insolvent  banks  and  trait  oompanict  pre- 
ferred. —  AH  the  property  of  any  bank  or  trust  company  which  shall 
become  insolvent  shall  after  providing  for  the  payment  of  its  circulat- 
ing notes,  if  it  has  any,  to  be  applied  by  the  trustees,  assignees  or 
receiveiB  thereof  in  the  first  place,  to  the  payment  in  full  of  any  sum 
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or  sums  of  money  depoeited  therewith  by  any  savings  bank  and  by 
any  co-operative  savings  and  loan  association  ratably  and  proportion- 
ately but  not  to  an  amount  exceeding  that  authorized  to  be  so  de- 
poeited by  the  provisiona  of  this  chapter,  and  subject  to  any  other 
preference  provided  for  in  the  charter  of  any  such  trust  company. 

(Former  aection  130)  E.  S.,  l&74i  L.  1662,  ch.  409,  f  282;  L.  1004,  ch.  603.) 

1.  This  saction  onl^  sppliea  to  depoiita  made  in  the  ordinaiy  course  of  buei- 
neu,  and  subject  to  the  draft  of  the  depositors.  Loans  on  time,  or  payftble  on 
oalt,  ar«  not  within  the  inoamiig  ot  this  provision.  Loan  cannot  be  changed 
into  a  deposit,  because  loan  was  illegal  Bosenbaok  v.  Manufacturers  and  Trad- 
ers' Bank,  60  N.  Y.  358;  aflTg  10  Hun,  148. 

2.  Troy  Barings  Bank  made  an  agreement  with  Uerchants  and  Uechanica* 
Bank,  to  deposit  with  it  one-quarter  of  all  moneys  received  dnring  coming  three 
years;  other  three-quarters  to  be  deposited  in  three  other  banks  nanud,  the 
deposits  in  the  four  banks  to  be  kept  as  nearly  equal  as  possible.  The  four  banka 
agreed  to  pay  checks  of  savings  bank  at  sight,  allow  four  per  oent.  intereat,  and 
not  pay  interest  on  any  deposits  of  less  than  (1,000,  from  ai^  person  or  cor- 
poration, and  at  the  end  of  three  years  they  were  to  account  and  settle  balance 
of  principal  and  interest.  Held,  tbe  savings  bank  was  entitled  to  ite  preferanoe 
aa  against  Receiver  M.  and  M.  Bank.  That  even  if  it  waa  admitted  that  deposit 
was  greater  than  statute  allowed,  that  that  was  a  question  for  the  State,  and 
though  it  might  thereby  in  action  by  State  have  forfeited  its  charter,  that  the 
M.  and  M.  Bonk  was  not  thereby  relieved  from  paying  its  debta.  Matter  of 
Fatt«rs(Hi,  Receiver,  etc.,  16  Hun,  223^24;  aTd  78  N.  Y.  608. 

3.  This  section  of  act  appliu  as  well  to  deposits  made  [Mrior  to,  as  to  tiuMe 
made  subsequent  to  the  act    Upton  V.  N.  Y.  ft  E.  Bank,  13  Eun,  209. 

4.  This  section  preferring  savings  banks  deposits  in  insolvent  bonks,  U  void 
a*  to  national  bank*,  with  respect  to  such  preferenoe,  and  contravenes  |  S236 
U.  8.  B.  8.  [a.  8.  Comp.  Stat.  1901,  p.  Se08],  N.  B.  A.  {pott),  which  reqnlrM 
ratable  dividends.  Davis  c.  Ehnira  Savings  Bank,  161  U.  S.  2B0,  40  L.  ed.  703, 
16  Sup.  (X  Rep.  002,  roMrsm;  ■■  c.  142  N.  Y.  593. 

§  160.  AdvertifemeiLti  of  imaiifhorised  savings  buiki  prolubited.  — 
No  bont,  banking  association,  individual  banker,  firm,  association, 
corporation,  person  or  persons  shall  make  use  of  t^e  word  "  savings  " 
in  their  banking  business,  or  advertise  or  put  forth  any  advertising 
literature,  or  sign  aa  a  savings  bank,  or  in  any  way  solicit  or  receive 
B  a  savings  bank,  other  than  a  savings  bank  or  a  co-operative 
savings  and  loan  association  organized  under  the  laws  of  the  state 
of  New  York.  It  shall,  however,  be  lawful  for  the  principal  or 
superintendent  of  any  public  school  or  schools  in  the  state  of  New 
York  or  for  any  person  designated  for  that  purpose  by  die  board  of 
education  or  other  sdiool  autbority  under  which  such  school  shall  be 
to  collect  once  a  week,  or  from  time  to  time,  snmll  amounts  of  savings 
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from  Uie  pnpils  of  said  sohool,  the  same  to  be  deponted  b^  said 
principal  pt  saperintendent  or  designated  perBon  cm  the  da;  of  col- 
lection  in  scnne  savings  book  in  the  state  or,  in  villages  and  cities  in 
which  there  is  no  regularly  established  savings  bank,  in  an;  savings 
and  loan  associatioii,  trust  company,  state  or  national  bank,  located 
in  the  state  and  having  an  interest  department  These  moneys  shall 
be  placed  to  the  credit  of  the  respective  pupils  from  whom  the  money 
shall  be  collected,  or  if  the  amoont  collected  at  any  one  time  shall  be 
deemed  insufficient  for  the  opening  of  individual  accotints,  in  the 
names  of  said  principal  or  superintendent  or  designated  person,  in 
trust,  and  to  be  by  him  eventually  transferred  to  the  credit  of  the 
respective  pupils  to  whom  the  same  belongs.  In  the  meantime,  said 
principal  or  superintendent  or  designated  person  shall  furnish  to  the 
bank  a  list  giving  the  names,  signatures,  addresses,  ages,  places  of 
birth,  parenta'  names  and  sudi  other  data  concerning  the  respective 
pupils  as  the  savings  bank  may  require,  and  it  shall  be  lawful  to  use 
the  words  "  system  of  school  savings  banks "  or  "  sohool  savings 
banks  "  in  circulars,  reports  and  other  printed  or  written  matter  used 
in  connection  vrith  the  purposes  of  this  section.  Any  bank,  banking 
association,  individual  banker,  firm,  association,  corporation,  person 
or  persons  violating  this  provision  shall  forfeit  to  the  people  of  the 
state  for  every  offense  the  sum  of  one  hundred  dollars  for  every  day 
audi  offense  shall  be  continued;  provided  however,  that  upon  the 
subsequent  establishment  of  a  saving  bank,  the  deposit  of  such 
moneys,  or  the  continuance  of  deposits,  in  any  savings  and  loan  asso- 
ciation, trust  company,  state  or  national  bank,  previously  used  as  a 
depository  of  school  savings  shall  not  be  deoned  a  violation  of  the 
provisions  of  this  act 

(Fonner  McUon  tSl:  R.  S.,  tS14;  as  Mnended  by  L.  1882,  eh.  400,  |  SSS;  L. 
1D04,  ch.  SSS,  t  It  L.  ISOS,  eh.  S64,  ■  U  L-  1009,  cb.  MT.    In  effect  Ukj  27,  1000.) 

See  OenerKi  CorporEitioa  Lkw,  |i  6,  16. 

See  Penal  Uw,  tf  302,  600. 

1.  The  tenn  "indiTidual  buika-"  applie*  only  to  one  who  hu  availed  bimMit 
«f  the  banking  BtatQt«B  of  this  State,  and  has  beoome  empowered  to  do  banldiig 
tbereunder.  It  does  not  apply  to  a  private  banker,  wbo  ezerdses  in  his  buslneu 
DO  more  than  the  rights  snd  privileges  common  to  all.  Action  was  (or  ponaltr. 
<Doty  A  Wuner  did  a  regular  banking  busineae,  under  the  name  of  "The 
Fannen'  Bank  of  Batavia,"  except  that  they  isausd  no  circulating  bills.  They 
were  not  organised  under  any  law  of  tbii  State.  They  had  a  Bign  up;  "L. 
Dotft  Saving!  Bank.")     The  term  "individual  banker"  is  used  throu^out  the 
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■tetntM  to  distinguish  one  person  doing  bnainess  in  the  VR7  thoM  acta  au- 
thorize, from  ui  tusociatim  or  persons  Joined  together  therefor.  People  t>.  Do^, 
SO  N.  Y.  230. 

8.  The  Tarioui  banking  acta  expressive  of  the  legislative  Intent  in  tha  um  of 
the  term  "  individual  bankers,"  collated.    Sams  case. 

3.  Th«  words  "  person  or  persona,"  in  third  line,  have  been  added  to  section 
■inoe  the  fore^iug  daeiuon. 

4.  In  nplj  to  an  inquiry  made  by  the  superintendent  of  the  banking  dapart- 
ment,  the  attom^-general  rendered  the  following  opinion,  filed  in  the  t^r^lfipg 
department.  May  15,  1SB8: 

"  It  appears  that  the  Chari^  Organicatlon  Society  of  the  d^  of  New  YoA 
it  deairou*  of  racdving  from  poor  people  small  sums  of  money,  to  be  E^t  and 
taken  care  ot  by  such  aodety,  for  the  use  and  beneflt  of  such  poor  pet^l^  to 
whom  it  shall  be  repaid  upon  demand.  The  question  is  submitted  for  my  con- 
sideration whether  the  society  has  the  power  and  legal  right  to  do  this. 

"  I  do  not  diseoveT  by  any  of  the  papers  snlmutted  that  the  sodety  Is  a  cor- 
poration, and  assume,  therefore,  that  it  is  simply  a  volunt&ry  assoda^n  of 
individuals. 

"  Section  263  of  chapter  409  of  the  Laws  of  1882  (Faine'a  Banking  Law,  page 
901,  former  ed.),  provides  that  'It  shall  not  be  lawful  for  any  bank,  banking  aaso- 
elatlon  or  individual  banker,  firm,  aaeodatioo,  corporation,  person  or  persona,  to 
advertise  or  put  forth  a  dgn  as  a  savings  bank,  or  in  any  way  to  solidt  or  receive 
deposits  as  a  savings  bank;  and  any  .  .  .  firm,  aasociation,  oorporatiDn,  person 
or  persons,  which  shall  offend  againat  these  provisions,  shall  forfeit  and  pay  for 
vrery  nuh  offenoe  the  anm  of  f  100  for  every  day  inch  offenoe  shall  be  oontinued.  .  .  .' 

"  This  prohibition  is  against  advertising  or  receiving  or  solidting  depodta  '  a* 
a  aaoingt  bank.'  It  does  not  interfere  with  the  common-law  right  of  one  person, 
or  two  or  more  persons  acting  together,  taking  money  for  the  purpose  of  keeping 
It  safely  for  an  indlTldua). 

"  If  this  asaodation  in  any  way  whatever  advertisea  itsdf  aa  a  savinge  bank, 
or  recdvea  deposit*  from  individnala  knowing  that  such  individuals  are  acting 
under  the  impression  or  belief  that  they  are  putting  their  monqr  in  a  savings 
bank,  leeeivas  or  solldta  deposits  as  a  savings  bank,  or  in  any  manner  attempts 
to  create  the  impreaaion  that  they  are  a  savings  bank,  the  aaotlon  above  quoted 
would  be  violated  by  such  association. 

"  Bnt  I  do  not  think  there  ia  anything  in  the  section  which  Interferea  with  the 
rig^t  of  the  asaodation  acting  as  such,  or  aa  Individuals,  from  receiving  Bums 
<rf  money  from  any  paraon  who,  with  full  knowledge  that  the  asaodation  is  not 
and  does  not  claim  to  be  a  aavinga  bank,  simply  puts  it  in  thdr  hands  for  safe- 
keeping." 

0.  It  Is  not  unlawful  for  a  trust  company  to  transact  Ita  buslnea*  upon  the 
general  plan  or  in  the  manner  usually  adopted  hy  savings  Inatltntions,  and  that 
tha  provisions  of  the  Banking  Act  of  1882  (f  283,  ch.  409)  only  required  that 
a  trust  company,  in  solidting  and  receiving  deposits,  should  not  advartlae  itaalf 
aa  a  aavinga  bank  for  tha  purpose  of  deceiving  the  public.  People  v.  Bingham  tea 
Truat  Oo.,  139  N.  Y.  IBl,  34  N.  E.  Sfl8. 

8.  In  raply  to  an  inquiry  whether  it  was  legal  for  a  adiool  to  collect  mooay 
from  Ita  puplla,  d^oait  it  to  tl>e  gBDeral  account  of  the  sdiool  In  a  loeal  hank, 
kad,  whea  an  Individual  pt^il's  savings  amounted  to  |25,  transfer  it  to  tbe 
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pupil's  Mwonnt,  intaKst  being  ftUow«d  under  both  phftaea  of  the  ftoeount,  the 
ftttomey-j^eral  in  ux  opinion  dAted  October  13,  1908,  quoting  wction  131,  BtAted: 

**  I  un  of  the  opinion  that  the  acheme  outlined  for  laTing  the  monej  of  puplli 
U  »  TiolKtion  not  onlj  of  the  above  proriiion  of  the  Banking  Law,  but  of  the 
gsnerml  porpoM  of  meh  Uw,  iriddt  prvfidea  for  the  gennal  nipMriaion  and 
oontrol  of  all  savingi  banlo  and  banking  inatitutiona  bf  the  Stat*  b*"kt'>g  de- 
partment. While  the  achsme  ma^  be  aommeiidable  in  many  reapecta,  it  will 
nnqneationabl;  be  subject  to  roanj  abnaea  were  it  allowable  and  proper  to  con- 
atitote  tba  yarioua  achools  of  the  Stat«  praotically  eaviagi  banlu  lor  inatrueting 
and  enoouraging  the  pupUa  to  save  money,  wiUiout  any  reatrietiona  or  coutcol  on 
the  part  of  the  State  banking  department." 

7.  National  banks  may  not  use  the  word  "aaringa"  in  connection  with  their 
bnainesa  or  adrertisiiig.    Opinicw  Attj'.-Qai.,  Jnlj  S,  1907. 

%  161.  Cbaiters  to  b«  oonformod  to  tfau  ehapter.  —  Tbe  powen, 
privilc^eB  and  duties,  and  all  reetriotiona,  ocmferred  or  imposed  upon 
any  Bans^  bank  bj  trhateTer  name  known,  bj  iU  (diarter  or  act  of 
incorporation,  are  hereby  abridged,  enlarged  or  modified,  as  each 
particular  case  may  require,  in  such  manner  that  every  m(^  charter 
CT  act  of  incorporation  shall  be  made  to  conform  to  the  prorieione  of 
this  chapter  in  releticHi  thereto,  and  to  such  amendmcnte  thereof  aa 
may  be  hereafter  made.  Every  sui^  savings  bank  ahall  poeaess  the 
powers,  rights  and  privileges,  and  be  subject  to  the  duties,  restric- 
tions and  liabiltiee,  conferred  and  imposed  by  this  chapter,  notwith- 
standing anything  to  the  contrary  in  their  respective  charten  or  acta 
of  inoorporaticm.  The  legality  of  investmentB  heretofore  made,  or  of 
transacti<Hi8  heretofore  had,  pursuant  to  any  provisions  of  law  in 
force  when  such  investments  were  made  or  transactions  had,  shall 
not  be  affected  by  the  provinons  of  this  chapter,  nor  diall  such  pro- 
visions require  the  change  of  investm^ts  for  those  named  in  this 
diapter,  except  as  the  same  can  be  dcme  gradually  l^  the  sale  or 
redemption  of  the  seonrities  so  invested  in,  in  sudi  manner  as  to 
prevent  loss  or  embarrassment  in  tilie  business  of  such  savings  bank, 
or  unnecessary  loss  or  injury  to  the  borrowers  on  such  securities. 

iFonaac  aectlou  1S2;  R.  S.,  167fi;  L.  1882,  lA.  409,  f  280.) 
Thla  section  controls  all  earlier  itatutorj  regulations  affecting  corporations 
organfMd  before  the  act    Opinltm  At^.-Oen.,  August  U,  1907. 

§  162.  Bavingi  bank  voluntarily  eloied.  —  If  the  trustees  of  any 
solvent  savings  bank  shall  deem  it  necessary  or  expedient  to  dose  the 
business  of  such  corporati<»,  they  may,  by  the  affirmative  vote  of  not 
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less  tiutn  two-thirda  ai  the  whole  number  ef  trustees,  at  a  meeting  to 
be  called  for  that  purpose,  of  which  all  the  trustees  shall  have  notice, 
declare  hy  resolutiou  their  determination  to  olose  such  business  and 
to  pa;  the  moneys  due  depositors  and  creditors  and  to  surrender  the 
corporate  franchise.  The  vote  on  such  resolution  shall  be  taken  bj 
ayee  and  noes  and  the  resoluticm  and  the  vote  thereon  shall  be  re- 
corded in  the  minutes  of  the  board  of  trustees.  A  copy  of  tiie  record 
of  such  prooeedings  certified  hy  the  president  and  the  secretary  of  the 
oorporaticm  shall  be  filed  in  the  banking  department  The  trustees 
shall  thereupon  give  notice  to  all  the  depositors  and  creditors  of  the 
adoption  of  such  resolution  l^  pubHcati<m  thereof  in  a  newspaper  or 
newspapers  most  likely  to  give  the  same  proper  publicity,  and  by 
written  or  printed  notice  personally  served  upon  or  mailed  to  each 
depositor  and  creditor  of  eudh  savings  bank  at  his  last  known  resi- 
dence, postage  prepaid. 

<Former  Motion  133t  R.  8.,  1S7S;  L.  1BS2,  oh.  409,  §  293.) 

"  BkringB  banka  kre  oorponitloiu,  and  I  think,  therefore,  ahonld  b«  legally  and 
iomuiUy  diaaolTed  hj  order  of  the  court  in  order  to  have  tlieir  sxlJtenn  de'flBltdy 
and  effectually  terminated." 

Opinion  Attj.-Gen.,  filed  in  the  banking  department,  DeoHnber  31,  1S88. 

The  property  of  euch  a  oocporation  belong!  to  the  depoeltor*.  People  t>.  Psdc, 
167  N.  T.  61. 

§  168.  When  diisolntitnt  effected.  —  When  the  trusteee  of  any  sndi 
savings  bank  shall  have  paid  the  sums  due  respectively  to  all  the 
depositors  and  creditors  who  claim  their  deposits,  or  the  m(Hie7  due, 
the  trustees  shall  make  a  transcript  or  statement  from  the  books  of 
the  savings  bank  of  the  namee  of  all  the  depositors  and  creditors  -who 
do  not  claim  or  have  not  received  the  balance  of  tiie  credit  due  them, 
and  of  the  sums  due  them  respectively,  and  shall  file  such  transcript 
in  the  banking  departmmt,  and  pay  over  and  transfer  all  such  un- 
claimed and  unpaid  deposits,  credits  and  moneys  to  the  superin- 
tendent of  banks.  The  trustees  shall  then  report  their  proceedings 
duly  verified  to  the  supreme  court,  and  upon  such  report  and  the 
petition  of  the  trusteee  and  upon  notice  to  the  attomey^neral  and 
the  superintendent,  and  such  other  notice  as  the  court  may  deem 
necessary,  the  court  shall  adjudge  the  franchise  surrendered  and  the 
existence  of  the  corporation  terminated. 

(Former  aeetlon  134;  R.  B.,  16T«;  L.  18S2,  eh.  409,  i  W4.i 

See  Oeneral  Corporation  Law,  ||  170-196;  160~1«1. 
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§  164.  Depodt  of  naeUimed  muncTi.  —  The  superintendeDt  ahall 
Teoeire  the  mcmeyB  so  deposited  with  him  bj  the  tniateee  of  any 
solvent  savingB  bank  voluntarily  cloeing  its  busineBS,  and  all  mcmeyB 
which  may  be  deposited  with  him  by  the  reoeiTere  of  insolvent  savings 
banks  parsnant  to  the  provisions  of  any  law  or  the  order  of  any  court, 
and  shall  give  a  receipt  therefor,  and  forthwith  deposit  the  same  in 
some  solvent  savings  bank  or  savings  banks  to  the  credit  of  the  snpei^ 
intendent  of  banks  in  his  name  of  office,  in  trust  for  the  depositors 
and  creditors  of  the  dosed  savings  bank  from  whidi  they  were  re- 
ceived. The  superintendrait  shall  report  to  the  legislature  annually 
in  bis  report  the  names  of  such  dosed  savings  banks  and  the  sums  of 
unclaimed  and  unpaid  deposits  to  the  credit  of  eadi  of  them 
respectively. 

The  superintendent  may  pay  over  to  the  perstms  respectively  eia- 
titled  thereto  the  mon^s  so  held  hj  him  upon  being  furnished  with 
aatisfaotoiy  evidence  of  their  right  to  the  same.  In  cases  of  doubt 
or  of  conflicting  claims  he  may  require  an  order  of  the  supreme  court 
authorizing  and' directing  the  payment  thereof.  He  may  apply  the 
interest  earned  by  the  moneys  eo  held  by  him  towards  defraying  the 
expenses  in  the  payment  and  distributicm  of  sudt  undaimed  dividends 
to  the  depositors  and  creditOTs  entitled  to  receive  the  same,  and  he 
ahall  include,  in  his  annual  report  to  the  legislature,  a  statement  of 
the  amount  of  interest  earned  by  such  unclaimed  dividends. 

<n>nn«T  McUon  13S;  E.  8.,  1S77;  L.  I8B2,  ch.  409,  I  2»«;  L.  1883,  oh.  439; 
L.  1884,  ft.  604.) 

See  Mction  80,  ante. 

1.  The  foIlQwing  opinion  of  the  BttoTnc^-generml  wai  filed  in  the  banUng 
department  July  8,  1887: 

"  Your  conminiiicatioii  of  the  7th  inet.  hai  been  duly  received,  requesting  mj 
opinion  a«  to  what  ^ttof  ahould  be  reqnired  bj  jcni  ae  to  the  proper  person  to 
-pay  moarj  depoiited  wiUi  yoxu  department  puiauant  to  aectiona  294,  205  and 
29S  of  chapter  409  of  the  Laws  of  1862,  the  person  to  whom  the  money  belonged 
haTing  remored  to  Nevada  and  died.  It  appears  that  lettera  of  adminlatration 
have  been  pre*ent«d  to  you  purporting  to  have  been  iuued  l^  the  oounty  dietriot 
-court  of  Nevada,  and  the  admiuistrator  named  therein  requests  payment  to  him. 

"  I  think  the  only  person  to  whom  you  can  safely  pay  the  mon^  is  an  admin- 
istrator appointed  by  the  courts  of  this  State.  If  an  administrator  has  been 
legally  appointed  in  the  Btat«  of  Nevada,  such  administrator  can  take  oat 
AuciUary  letters  here." 
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ARTICI*E    6. 
Trust  Companies. 

Sbotioit  ISO.  InoorpoTstioD. 

ISl.  Previous  notics  of  intontion  to  be  giTen. 

182.  When  superintendent  sh&ll  file  certificate. 

183.  Examin&tion  bj  M)d  certifickte  of  BuperintendenL 

184.  Capital  muat  be  paid  in  caah. 

189.  List  of  stoclcholders  to  be  lumished  to  auperintendent. 

1S6.  Powers  of  corporstion, 

187.  Additional  powers  of  certain  trust  oompaniea. 

186.  Additional  powers,  dependent  tMi  location. 

189.  Hay  be  administrator,  guardian  or  tmst«e. 

190.  No  securitf  requirey;  trust  fund  debts  preferred. 

191.  Official  oath  not  reqoired. 

192.  Deposit*  of  minors  sjid  trust  deposits. 

193.  Investmenta  of  capital,  Burplus,  mndiTided  profits  and  deposits. 

194.  Interest  and  accumulations. 
196.  Directors. 

196.  Liability  of  atockbolden  and  dinetora. 

197.  Powers  of  specially  chartered  trust  omnpuiies. 

198.  Lawful  money  reserve. 

§  180.  Incorporation.  —  Thirteen  or  more  personB  may  iorm  a 
corporation  to  be  known  as  a  trust  company.  Such  persons  shall 
under  their  hands  and  seals  execute  and  acknowledge  an  orgsuization 
oerti6cate  in  duplicate,  whicsh  shall  specifically  state: 

1.  The  name  by  which  the  corporation  shall  be  known. 

2.  The  place  where  its  business  is  to  be  transacted. 

5.  The  amount  of  its  capital  stock,  and  the  number  of  shares  into 
which  the  same  is  to  be  divided. 

4.  The  name,  residence  and  post-office  address  of  each  member  of 
the  oorporaticoL 

B.  The  term  of  its  existence,  not  exceeding  fif^  years. 

6.  A  declaration  that  each  member  of  the  corporation  will  aooept 
die  respcmsibilitiea  and  faithfully  discharge  the  duties  of  a  director 
therein,  if  elected  to  act  as  such,  when  authorized  I^  the  ipnytmona 
of  this  chapter. 

Such  certificate  shall,  within  sixty  days  after  its  aaknowledgment, 
be  filed,  one  duplicate  in  the  <^C8  of  the  county  clerk  of  the  connty 


D.qit.zeaOvGoOt^lc 


TBM  BAITKIITO  I.4W.  285 

vhereln  eadi  truat  oompany  is  proposed  to  be  located,  and  one  dii|^- 
cate  in  the  office  of  the  superintendent  of  banks  of  the  state.  The 
capital  oboA  of  any  such  corporation  must  be  at  least  five  hundred 
thousand  dollars;  provided,  hovever,  that  a  oorporation  with  a 
capital  of  not  less  than  two  hundred  thousand  dollars  may  be  organ- 
ized in  any  ei^  containing  more  than  one  hundred  thousand  in- 
habitants and  less  than  two  hundred  and  fifty  thousand  inhabitants, 
and  a  oorporation  may  be  organized  with  a  capital  of  not  less  than 
one  hundred  and  fifty  thousand  dollars  in  any  city  containing  more 
than  twtn^-five  thousand  inhabitants  and  less  than  one  hundred 
thousand  inhabitants,  and  with  a  capital  of  at  least  one  hundred 
thousand  dollars  in  a  city  or  town  the  population  of  which  does  not 
exceed  twenty-five  thousand,  the  number  of  inhabitants  in  each  case 
to  be  ascertained  or  determined  hy  the  last  federal  or  state  enumera- 
tion. 

(Fonner  MaUon  100;  R.  S.,  IBM,  1S»7,  1B»;  L.  16ST,  ch.  046,  »  1-3,  10; 
L.  IB93,  eh.  314.) 

Sm  MctioBB  31,  36-40,  onM. 

S«e  G«neral  Corporation  Lkw,  H  4-8,  23,  £0,  2(^3,  37-41. 

See  Stock  Corporation  Law,  IS  8,  13,  IS,  02-04,  62-64. 

See  Penml  L«w,  19  6S0-fi62,  668. 

Bee  Tax  Law,  §1  183,  188. 

1.  An  officer  of  k  truit  compan;  need  not  be  n  eitiien.  Opinion  Atty.-Qa^ 
180T. 

2.  A  tnut  ooropuij  maj  traneact  ita  buaineis  on  the  general  plan  of  a  eaTinga 
twnk.    People  r.  Bingfaamton  Tniat  Co.,  130  N.  T.  18fi. 

g  181.  Frevioni  notice  of  intention  to  be  ^ven.  — Before  filing  the 
organization  certificate,  a  notice  6f  intention  to  organize  such  trust 
ctmipany  shall  be  published  at  least  once  a  week  for  four  weeks  in  a 
newspaper  to  be  designated  by  tiie  superintendent  of  banks  published 
in  the  city  or  town  where  such  trust  company  is  proposed  to  be 
located.  Such  notice  shall  specify  the  names  of  the  proposed  cor- 
porators, the  name  of  the  proposed  corporation  and  the  location  of 
the  same  as  set  forth  in  such  organization  certificate.  If  there  is  any 
trust  company  or  trust  companies  organized  and  doing  business  in 
sucii  ci^,  a  copy  of  such  notice  shall  also  be  sent  to  eadi  at  least 
fifteen  days  before  the  filing  of  the  organization  certificate. 

IFonner  section  161;  R.  S.,  1007;  L.  1893,  eh.  313;  L.  1887,  ch.  646,  t  *■) 
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§  182.  Wben  lapenntaideiLt  ihall  file  oertifioste.  —  Upon  the  re- 
ceipt of  any  such  organization  certificate  at  the  office  of  the  superin- 
tendent, if  it  Bball  not  be  in  form  and  Bubstance,  or  duly  and  properly 
acknowledged,  as  required  by  this  article,  or  shall  not  be  accompanied 
by  evidence  satisfactory  to  the  superintendent  of  the  publication  and 
service  in  good  faith  according  to  the  intent  and  purpose  of  this 
chapter  of  the  notice  required  by  this  article,  the  superintendent  shall 
refuse  to  file  such  certificate,  until  it  shall  be  amended  to  conform  to- 
the  provisions  of  this  artida  If  such  certificate  is  in  due  form  and 
duly  executed  according  to  the  provisions  of  this  article,  and  is  ac- 
companied by  evidence  satisfactory  to  the  superintendent  of  the 
proper  publication  and  service  in  good  faith  of  sutdi  notice,  he  abaM 
forthwith  indorse  the  same  over  his  official  signature,  "  filed  for 
examination,"  with  the  date  of  such  indorsement 

(Former  section  1S2;  K.  S.,  1SB7;  L.  1887,  oh.  Hfl,  tf  6,  S.) 

§  183.  Ezaminatioii  by  and  oertifieate  of  tnperintendent. — ^When 
such  certificate  shall  have  been  filed,  the  superintendent  shall  asoer^ 
tain  from  the  best  sources  of  information  at  his  annmand  whether 
the  general  fitness  for  the  dischat^  of  the  duties  appertaining  to 
such  a  trust  of  the  persons  named  in  the  certificate  is  sudi  as  to  com- 
mand the  confidence  of  the  community  in  which  such  trust  company 
is  proposed  to  be  located,  and  whether  the  public  convenience  and 
advantage  would  be  prcmioted  by  such  establishment.  If  so  satisfied^ 
he  shall,  within  sixty  days  after  such  certificate  has  been  filed  by  him 
for  examination,  issue  under  his  hand  and  official  seal  the  certificate 
of  authorization  required  by  this  chapter  to  the  persons  named  in 
such  certificate,  or  to  a  portion  of  them,  leather  with  such  other 
persons  as  a  majority  of  those  named  in  such  organization  certificate 
shall  by  writing  approve,  which  certificate,  so  issued  by  him,  shall 
authorize  the  persons  named  therein  to  become  a  trust  company  as 
designated  in  the  organization  certificate,  subject  to  the  provisions 
of  this  chapter;  but  no  person  shall  be  named  in  such  certificate  of 
authorization  who  shall  not  have  duly  made  and  acknowledged  the 
declaration  prescribed  in  subdivision  six  of  section  one  hundred  and 
eighty.  The  superintendent  shall  transmit  such  certificate  of  au- 
thorization to  the  county  clerk  of  such  county,  who  shall  file  the  same 
and  attach  it  to  the  organization  certificate  previously  filed  by  him^ 
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and  record  both  certificates  in  the  hook  of  recordB  of  incorporation, 
and  the  superintendent  shall  also  file  a  daplicate  of  such  certificate 
in  his  awn  office. 

If  the  superintendent  shall  not  be  satisfied  that  the  establishment 
of  a  trust  company  as  proposed  in  anj  organization  certificate  filed 
hy  him  is  expedient  and  desirable,  he  shall,  within  sixty  days  after  the 
filing  of  such  certificate  by  him,  give  notice  to  the  county  clei^  of 
such  ooun^  that  he  refuses  to  issue  a  certificate  of  authorization  for 
such  trust  company,  which  notice  shall  be  forthwith  filed  by  the 
oounfy  clerk  with  the  organization  certificate. 

(Fonner  lection  153;  R.  S.,  ISBT,  IS&S;  L.  1887,  ch.  549,  tS  7-10.) 

§  184.  Capital  moat  bt  paid  in  oaah.  —  The  superintendent  of 
banks  shall,  before  iBsuing  a  certificate  of  authorization  to  any  such 
corporation,  examine,  or  cause  an  examinati(Hi  to  be  made,  in  order 
to  ascertain  whether  the  requisite  capital  of  such  corporation  has 
been  paid  in  in  cash ;  and  if  it  appears  from  such  examination  that 
such  capital  has  not  been  fully  paid  in  in  cash,  a  certificate  of  au- 
thorization shall  not  be  granted ;  and  no  audi  corporation  shall  com- 
mence busiuess  until  such  certificate  of  authorization  has  been 
granted. 

(Former  aectioD  154;  R.  S.,  1098;  L.  1887,  ch.  64S,  (  12.) 

§  18S.  List  of  ttookholdert  to  be  famiihed  to  saperiutendent.  - —  Be- 
fore entering  upon  active  busiDess,  every  Buch  corporation  shall  file 
with  the  superintendent  of  banks  a  list  of  its  stockholders,  giving  the 
name,  residence,  post-office  address  and  number  of  shares  of  stock 
held  by  each  of  them  respectively,  whidi  shall  be  verified  by  the  two 
principal  officers  of  the  corporation. 

(Former  lactioD  ISB;  R.  S.,  1698;  L.  1887,  ch.  B46,  }  13.) 

§  186.  Powers  of  oorporatioii.  —  Upon  the  filing  of  any  such  certifi- 
cate of  authorization  of  a  trust  company,  the  persons  named  therein 
and  their  successors  diall  thereupon  and  thereby  become  a  corporation 
and  in  addition  to  the  powers  conferred  by  the  general  corporation 
law  and  the  stock  corporation  law,  shall  have  power : 

1.  To  act  as  the  fiscal  or  transfer  agent  of  any  state,  municipality, 
body  politic  or  corporation ;  and  in  such  capacity  to  receive  and  dis- 
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burse  money,  to  transfer,  relator  and  countersigD  certificates  of 
stock,  bonds  or  other  evidences  of  indebtedness,  and  to  act  as  agent  of 
any  corporation,  foreign  or  domeetic,  for  any  lawful  paropse, 

2.  To  receive  deposits  of  trust  moneys,  securities  and  other  per- 
sonal property  from  any  person  or  corponiti(»i,  and  to  loan  money  on 
real  or  personal  securities. 

3.  To  lease,  hold,  purt^se  and  convey  any  and  all  real  property 
necessary  in  the  transaction  of  its  business,  or  whidi  the  purposes  of 
the  corporation  may  require,  or  which  it  shall  acquire  in  satisfaction 
or  partial  satisfaction  of  debts  due  the  corporation  under  sales,  judg- 
ments or  mortgages,  or  in  settlemeut  or  partial  settlement  of  debts 
due  the  corporation  by  any  of  its  debtors. 

4.  To  act  as  trustee  under  any  mortgage  or  bonds  issued  by  any 
municipality,  body  politic  or  corporation,  and  accept  and  execute  any 
other  municipal  or  corporate  trust  not  inconsistent  with  the  law?  of 
this  state. 

5.  To  accept  trusts  from  and  execute  trusts  for  married  women, 
in  respect  to  their  separate  property,  and  to  be  their  agent  in  the 
management  of  suc^  property  or  to  transact  any  business  in  relation 
thereto. 

6.  To  act  under  the  order  or  appointment  of  any  court  of  record 
as  guardian,  receiver  or  trustee  of  the  estate  of  any  minor,  and  as 
depositary  of  any  moneys  paid  into  court,  as  provided  by  the  code 
of  tavii  procedure  whether  for  the  benefit  of  any  such  minor  or  other 
person,  corporation  or  party. 

7.  To  take,  accept  and  execute  any  and  all  such  legal  trusts,  duties 
and  powers  in  regard  to  the  holding,  management  and  disposition  of 
any  estate,  real  or  personal,  and  the  rents  and  profits  thereof,  or  the 
sale  thereof,  as  may  be  granted  or  confided  to  it  by  any  court  of 
record,  or  by  any  person,  corporation,  municipality  or  other  au- 
thori^ ;  and  it  shall  be  accountable  to  all  parties  in  interest  fen*  the 
faithful  discharge  of  every  such  trust,  duty  or  power  which  it  may 
so  accept 

S.  To  take,  accept  and  execute  any  and  all  such  trusts  and  powers 
of  whatever  nature  or  description  as  may  be  conferred  upon  or  in- 
trusted or  committed  to  it  Ir^  any  person  or  persons,  or  any  body 
politic,  corporation  or  other  authority,  by  grant,  assignment,  transfer, 
devise,  bequest  or  otiierwlse,  or  whicii  may  be  intxnsted  or  ctnunittad 
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or  traoBferred  to  it  or  rested  in  it  by  order  of  any  oourt  of  record,  cv 
any  surrogate,  and  to  receive  and  take  and  bold  an;  proper^  or 
estate,  real  or  personal,  vhidi  may  be  tbe  eubjeot  of  any  aticb  truM. 

9.  To  purcbase,  invest  in  and  sell  stocks,  bills  of  ezcbange,  boods 
and  mortgages  and  otber  seouritiee;  and  wben  moneys  or  securities 
for  moneys  are  borrowed  or  received  oa  deposit,  or  for  invest- 
ment, tbe  bonds  or  obligadous  of  the  company  may  be  given  tberefor, 
but  it  shall  have  no  ri^t  to  issue  bills  to  ciroulate  as  money. 

10.  To  be  af^inted  and  to  accept  tbe  appointment  of  executor  of 
or  trustee,  under  tbe  last  will  and  testament,  or  administrator  with  or 
without  tbe  will  annexed,  of  tbe  estate  of  any  deceased  person,  and 
to  be  appointed  and  to  ajct  as  tbe  oommittee  of  the  estates  of  lunatics, 
idiots,  persona  of  unsound  mind  and  habitual  drunkards. 

11.  To  exercise  tbe  powers  and  possess  the  privil^;es  conferred  cut 
banks  and  individual  bankers  by  sections  seventy-four  and  seventy- 
five  of  this  chapter,  subject  to  the  restrictions  contained  in  said  sec- 
tions. No  such  corporation  shall  have  any  right  or  power  to  make 
any  contract,  or  to  accept  or  to  execute  any  trust  whatever,  which  it 
would  not  be  lawful  for  any  individual  to  make,  accept  or  execute. 
No  loan  exceeding  in  amount  one-tenth  of  its  capital  stock,  shall  be 
made  by  any  such  corporation,  directly  or  indirectly,  to  any  directN* 
or  c^cer  thereof  and  no  loan  to  such  director  co*  ofScer  shall  be  made 
without  tbe  consent  of  a  majority  of  the  directors.  No  such  corpora- 
tion shall  receive  funds  and  moneys  paid  or  brought  into  court, 
except  it  be  designated  by  the  cfxnptroller  of  the  state  of  New  York 
a  depositary  thereof.  No  such  corporation  shall  transact  its  ordinary 
business  by  branch  office  in  any  city  not  named  in  its  certificate  of 
incorporation  or  charter  as  tbe  place  where  its  business  is  to  be  trans- 
acted. No  trust  company  shall  open  a  branch  (^ce  without  first 
having  obtained  the  written  approval  of  the  superintendent  of  bank» 
to  the  opening  of  such  branch  office,  which  written  approval  may  be 
given  or  withheld  in  his  discretion,  and  shall  not  be  given  by  him 
until  he  has  asoertained  to  bis  satisfaction  that  tbe  public  convenienoe 
and  advantage  will  be  promoted  by  the  opening  of  such  branch  office; 
and,  provided  further,  that  no  trust  company  in  this  state,  or  any 
officer  or  director  thereof,  shall  open  or  maintain  a  branch  office, 
unless  the  capital  of  such  trust  company  actually  paid  in  cash  shall 
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exceed  the  amount  required  bj  the  law  under  wbicih  it  was  incor- 
porated b;  the  sum  of  one  hundred  thousand  dollars  for  each  branch 
office  so  opened  or  maintained.  Every  trust  company  and  every  Budi 
officer  or  director  opening  a  branch  office  without  BQch  written  ap- 
proval shall  forfeit  to  the  people  of  the  state  the  sum  of  one  thousand 
dollars  for  every  week  during  whi(^  any  tffandi  office  shall  be  main- 
tained without  such  written  approval.  No  foreign  corporation  shall 
have  or  exercise  in  tbis  state  ihe  power  to  receive  deposits  of  trust 
moneys,  seoarities  and  other  personal  property  from  any  person  or 
oorponition  or  any  of  the  powers  specified  in  subdivisions  one,  four, 
£ve,  six,  seven,  eight,  ten  and  eleven  of  this  section,  nor  have  or 
maintain  an  office  in  this  state  for  the  transaction  of,  or  transact 
directly  or  indirectly,  any  such  or  similar  business. 

(Former  tection  100;  B.  S.,  1S&8,  1600,  1002,  1603;  L.  18S7,  ch.  S46,  ft  H, 
£1,  88,  3B;  amended  by  cb.  660  of  IMl.) 
See  Qenerkl  Corponitioii  Lav,  fj  11,  13,  14. 

1.  Thia  taction  (former  number  ISe,  L.  1693,  ch.  6S6),  BnthoTudng  tnut  oom- 
panje*  to  eierciM  bankiiig  powera  merely  placed  tnut  companies  on  an  equalitj 
witb  banki  aa  to  interest,  and  did  not  give  tnut  oompaniea  porer  to  discoont 
or  purchase  paper.  Jenkina  e.  NefT,  186  U.  8.  234,  46  L.  ed.  1141,  22  Sup.  Ct. 
Bep.  905. 

2.  A  tmat  company  haa  no  power  to  guarantee  the  aale  of  certain  corporate 
atooka  at  a  given  price  when  it  ha«  no  intereat  therein  other  than  ocHnmiaaiona 
on  the  aale.  And  when  the  party  eo  guaranteed  does  not  deliver  auch  atocka  to 
the  truot  there  ia  no  part  performance  ao  as  to  maJce  the  defense  of  vltfxt  t?ire« 
inequitable.    Oause  v.  Commonwealth  Truat  Co.,  6S  Miac.  110. 

3.  ThIa  section  forbids  the  loan  by  a  tnist  company  of  more  than  one-tenth 
of  ita  capital  stock  to  a  Arm  or  corporation  of  which  a  director  la  a  member. 
Opinion  Atty.-Oen.,  June  11,  IBOO. 

4.  A  foreign  trust  company  may  not  act  as  tniatee  in  thia  State  for  bond- 
holders under  a  truat  mortgage.    Opinion  Atty.-Oen.,  August  14,  1907. 

5.  A  trust  company  haa  not  power  to  guarantee  mortgagee  given  by  a  third 
person,  or  by  the  trust  company  aa  trustee,  althou^  it  is  conceivable  that  such 
guarantee  might  be  legal  under  the  general  powers  of  a  truat  company  if  dona 
as  an  incident  to  other  power.    Opinion  At^.-Oen.,  Uarch  13,  1909, 

6.  In  an  opinion  dated  December  19,  1906,  the  attomey-gcnera)  held  its  fol- 
lows on  the  question  whether  a  trust  company  can  change  to  a  national  bank: 

"  Upon  the  broad  proposition,  I  am  clearly  of  the  opinion  that  a  truat  oom- 
pany  organised  under  the  banking  laws  of  the  State  of  New  York  and  having 
•zerdsed  Its  powers  as  aneh  by  accepting  and  executing  truata,  and  while  acting 
as  tmatee  in  the  cases  prescribed  I^  law,  is  not  authorised  to  change  from  a  trast 
company  to  a  national  bank  and  that  any  attempt  on  the  part  of  auch  trust 
company  to  so  change  should  be  promptly  enjoined  by  the  banking  department 
from  auch  action." 
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7.  The  laperiDteiideDt  of  tfaa  butking  d^ftrbnaut  iuued  in  May,  1008,  the 
following 

"  DEPARTMENTAL  KULINQS. 

"  Under  mi  opinion  of  the  ftttomej-generkl,  it  hu  been  held  that  bonds  oon- 
stitutJDg  •  part  of  the  capital  inTesbment  of  a  tnut  company  cannot  be  loaned 
or  hjipothecated,  but  moat  remain  in  the  poeacMion  of  the  company. 

"Money  borrowed  of  another  financial  institution  cannot  be  reported  aa  a 
depoait,  but  muat  be  reported  aa  bonoved  money  or  '  bille  payable.' 

"  In  all  reports  to  the  banking  department,  all  the  assets  of  corporations  under 
its  supervision  should  be  report«d  at  a  fair  valuation.  Any  concealment  of 
asseta  as  well  as  any  concealment  of  liabilities  renders  a  report  nntrue. 

"  The  Banking  Law  aa  interpreted  by  various  attorneys-general  of  the  State 
prohibita  a  State  bank  of  depoeit  and  discount  from  inTceting  In  the  stock  of 
private  corporations. 

"  The  board  of  directors  or  trustees  of  a  corporation  subject  to  the  Banking 
Iaw  must,  under  opinions  of  various  attom^s-general,  be  fixed  and  definite. 
The  number  can  be  changed  only  upon  CMnpliance  with  the  provisions  of  the 
■Utute. 

"  Under  an  opinion  of  the  attorney-general,  it  ie  held  that  a  loan  to  a  firm 
or  copartnership  of  which  a  director  of  a  trust  company  is  a  member  muat  be 
UmitH  to  ten  per  centum  of  the  capital  of  the  tnut  company  making  the  loan. 
Loans  to  a  director,  including  any  such  firm  or  copartnership  liabiltlee,  cannot 
ozoeed  ten  per  centum  of  the  capital  of  such  trust  company." 

§  187.  Additioaftl  powen  of  oertau  trnit  oompaniet.  —  Eadi  trust 
oompsn^  organized  nnder  Uiis  chapter,  and  having  its  principal  place 
of  businees  with  in  a  county  containing  less  than  six  hundred  thou- 
sand and  over  three  hundred  thousand  inhahitants,  as  appears  bj  the 
last  state  or  federal  enumeration  of  its  inhabitants,  and  having  a 
capital  of  five  hundred  thousand  dollars  or  upwards,  and  each  trust 
company  organized  under  this  chapter,  and  having  its  principal  place 
of  business  within  a  ooun^  oontaining  less  than  three  hundred  thou- 
sand and  over  siz^-five  thousand  inhabitants,  as  appears  by  the  last 
state  or  federal  enumeratitm  of  its  inhabitants,  and  having  a  capital 
of  two  hundred  thousand  dollars  or  upwards,  and  each  trust  com- 
pany organized  under  this  chapter  and  having  its  principal  place  of 
business  within  a  coun^  containing  less  than  six^-five  thousand  and 
over  fifty  thousand  inhabitants  as  appears  by  the  last  state  or  federal 
enumeration  and  having  a  capital  of  one  hundred  thousand  dollars, 
or  upwards,  may  possess  and  exercise,  in  addition  to  the  other  powers 
conferred  upon  it  by  this  chapter,  the  power,  upon  terms  and  con- 
ditions to  he  jH^scribed  hy  its  by-laws,  to  receive  upon  deposit  for 
safe  keeping  bonds,  mortgages,  jewelry,  plate,  stocks,  securities  and 
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valuable  papers  of  any  kind,  and  oUier  personal  property,  for  hire, 
and  to  let  out  receptacles  for  safe  deposit  of  personal  property,  and 
eadi  trust  company  of  the  class  first  above  specified  may  also  for  hire 
examine  titlea  to  real  estate,  procure  and  furnish  information  in 
relation  thereto,  and  guarantee  or  insure  the  title  to  real  estate  to 
persons  interested  in  such  real  estate  or  in  mortgages  thereon  against 
loss  by  reason  of  defective  title  or  of  other  incumbrances  upon  8U(^ 
real  estate ;  and  any  trust  company  specified  in  this  section  may  be 
appointed  guardian,  trustee  or  administrator,  with  or  without  will 
annexed,  on  the  applicatim  or  consent  of  any  person  acting  as  such 
or  entitled  to  such  appointment  and  in  the  place  and  stead  of  aut^ 
person;  or  such  trust  company  may  be  joined  witi  any  person  so 
acting  or  entitled  to  such  appointment;  but  such  appointments  shall 
be  made  upon  sudi  notice  as  is  required  by  law,  to  the  persons  in- 
terested in  the  estate  or  fund  and  on  the  consent  of  such  of  the  princd- 
pal  legatees  or  other  persons  interested  in  the  estate  or  fund  as  ibo 
oonrt,  surrogate  or  judge  making  the  appointment  shall  deem  proper. 
No  appointment  hereunder  shall  be  deemed  to  increase  the  number  of 
persons  entitled  to  full  compensation  beyond  the  number  bo  entitled 
under  the  terms  of  the  will  or  deed  creating  a  trust  or  appointing  a 
guardian  or  authorized  1^  law.  Whenever  a  person  is  joined  with 
BQch  trust  otxnpany  in  any  appointment  as  guardian,  trustee  or  ad- 
ministrator with  or  without  the  will  annexed,  his  appointment  may 
be  under  such  limitation  of  powers  and  upon  such  terms  and  qod- 
ditions  aa  to  deposit  of  assets  1^  sudi  person  with  sucii  trust  ocmipany 
or  otherwise,  and  upon  sudi  reduced  bond  or  securi^  to  be  given  by 
him  as  the  court,  surn^te  or  judge  making  the  appointment  shall 
prescribe. 

(L.  legs,  ch.  337,  i  1;  L.  IBSS,  oh.  73,  S  ];  L.  tWl,  ch.  443,  )  1 ;  L.  IMS,  eh. 
360,  S  1.) 

g  188.  Additioiul  powers,  dependent  on  loottiim.  —  Each  trust 
company  organized  under  this  chapter,  and  having  its  principal  place 
of  business  within  a  town  adjoining  a  city,  containing  over  eight 
hundred  thousand  and  less  than  one  million  inhabitants,  according 
to  the  last  state  census,  and  having  a  capital  of  two  hundred  and 
fifty  thousand  dollars,  or  upwards,  may  posaess  and  exercise  in  ad- 
dition to  the  other  powers  conferred  upon  it  by  this  chapter,  the 
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power,  upon  terms  and  oonditiona  to  be  prescribed  t^  its  by-laws,  to 
receive  upon  deposit  for  safe  keeping,  bonds,  mortgages,  jewelry, 
plate,  stocks  and  valuable  property  of  every  kind  for  hire,  and  also 
for  hire,  to  examine  titles  to  real  estate,  to  procure  and  furnish  in- 
formation in  relation  thereto,  and  to  guarantee  or  insure  the  title  to 
re&l  estate  to  persons  interested  in  such  real  estate  or  in  mortgages 
thereon,  against  loss  by  reason  of  defective  title  or  of  other  incum- 
brances of  or  upon  sucii  real  estate. 
(L.  isss,  ch.  8S],  1  1.) 

§  180.  Xa;  be  administrator,  ^ardian  or  tmitee.  —  When  any 
trust  company  is  appointed  executor  in  any  last  will  or  testament, 
the  court  or  c^cer  authorized  to  grant  letters  testamentary  iu  this 
state  shall,  upon  the  proper  application,  grant  letters  testamentary 
thereon  to  such  corporation.  When  application  is  made  to  any  court 
or  officer  having  authority  to  grant  letters  of  administration  with  the 
will  annexed,  upon  the  estate  of  any  deceased  person,  and  there  is  no 
person  entitled  to  sudi  letters  who  is  qualified,  competent,  willing 
and  able  to  accept  such  administration,  such  court  or  officer  may  at 
the  request  of  any  party  interested  in  the  estate,  grant  such  letters  of 
administration  with  the  will  annxed,  to  any  such  corporation.  Any 
court  or  officer  having  authority  to  grant  letters  of  guardianship  of 
any  infant,  may  upon  the  same  application  as  is  required  by  law  for 
the  appointment  of  a  guardian  of  such  infant,  appoint  any  such  cor- 
poration as  guardian  of  the  estate  of  such  infant.  Any  court  having 
jurisdiction  to  appoint  a  trustee,  guardian,  receiver  or  committee  of 
the  estate  of  a  lunatic,  idiot  or  habitual  drunkard,  or  to  make  any 
fiduciary  appointment,  may  appoint  any  such  corporation  to  be  such 
trustee,  guardian,  receiver  or  committee,  or  to  act  in  any  other 
fiduciary  capacity.  All  moneys  brought  into  court  by  order  or  judg- 
ment of  any  court  of  record  may  be  deposited  with  any  such  corpora- 
tion, that  has  been  designated  by  the  comptroller  of  the  state  of  New 
York,  as  provided  by  the  code  of  civil  procedure. 

(Former  wction  167;  K.  S.,  1600,  1601,  1603;  L.  1887,  ch.  646,  H  22,  23; 
L.  1S86,  ch.  426,  S  1;  amended  by  ch.  SS2  of  1900.) 

§  190.  Ho  Mourity  required;  trust  fund  debti  preferred.  —  Ko  bond 
or  other  security,  except  as  hereinafter  provided,  shall  be  required 
from  any  such  corporation  for  or  in  respect  to  any  trust,  nor  when 
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appointed  executor,  administrator,  guardian,  trustee,  receiver,  com- 
mittee or  depoeitaij.  All  investments  of  money  received  bj  anj 
sueh  corporation,  and  by  any  trust  company  chartered  by  special  act, 
prior  to  May  eighteenth,  eighteen  hundred  and  ninety-two,  in  either 
of  such  characters  shall  be  at  its  sole  risk  and  for  all  losses  of  such 
money  the  capital  stock,  property  and  effects  of  the  corporation  shall 
be  absolutely  liable,  unless  the  investments  are  such  as  the  courts 
recognize  as  proper  when  made  by  an  individual  acting  as  trustee, 
executor,  administrator,  guardian,  receiver,  committee  or  depositary, 
or  such  as  are  permitted  in  and  by  the  instrument  or  words  creating 
or  defining  the  trust.  If  dissolved  by  the  legislature  or  the  court, 
or  otherwise,  the  debts  due  from  the  corporation  as  sudi  executor, 
administrator,  guardian,  trustee,  committee  or  depositary  shall  have 
the  preference.  The  court  or  officer  making  such  appointment  may, 
upon  proper  application,  require  any  corporation  which  shall  have 
been  so  appointed,  to  give  such  security  as  to  the  court  or  officer  shall 
seem  proper,  or  upon  failure  of  such  corporation  to  give  security  as 
required,  may  remove  such  corporation  from  and  revoke  such  ap- 
pointment. Such  court  or  officer  may  make  orders  respecting  such 
trusts  and  require  the  corporation  to  render  all  accounts  which  such 
court  or  officer  might  lawfully  require  if  such  executor,  fldministra- 
tor,  guardian,  trustee,  receiver,  committee  or  depositary  were  a 
natural  person.  AVhenever  any  such  corporation  shall  be  designated 
by  the  comptroller  of  the  state  of  New  York  as  a  depositary  for  funds 
and  moneys  paid  into  court,  before  receiving  any  such  deposit,  it  shall 
give  to  the  people  of  the  state  a  bond  in  the  form  and  manner,  as 
provided  by  section  forty-four  of  this  chapter. 

<Fonner  section  168;  R.  8.,  1601,  1603;  oh  aioended  bj  L.  1886,  ch.  425,  H  1, 
3;  L.  1887,  ch.  646,  J  26;  L.  1883,  ch.  SM;  L.  1808,  ch.  »%;  L.  1009,  ch.  240.) 

1.  October  12,  ISOG,  the  Bttorney-general  held  that  the  corporation  acting  •• 
executor,  odmiiUBtrator,  guardiBJi,  trustee,  receiver,  committee  or  depository  cmi, 
without  any  risie  whatever,  invest  in  the  lame  kind  of  aecuritiea  aa  those  in  whlob 
lavinga  banks  of  this  State  are  bj  Uw  authorized  to  invest  the  money  deposited 
therein,  and  the  income  derived  therefrom,  and  in  bonds  and  mortgages  on  nnln- 
cumtiered  real  estate  worth  fifty  per  centum  more  than  the  amount  lo&ned  thereon. 

An  investment  in  any  other  kind  of  security  would  oonstitute  a  eontingaat 
lUbility.    .    .    . 

In  the  event  of  depreciation  of  values,  the  liability  of  the  corporation  would 
be  determined  by  well  settled  principles.  Judge  Haight,  now  of  the  court  of 
appeals,  has  stated  these  principles  sptly  in  the  case  of  Mills  v.  HoSUian,  26  Hiu, 
S94,  in  the  following  language: 
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"  Prom  OUT  aiMniiutlon  of  Um  MttboritiM  and  tbe  cmm  T«f«rrad  to,  we  han 
MHue  to  th«  coneluaion  tlut  u  *  generkl  rola  it  la  tha  duty  of  the  tooatee*  to 
inreat  fundji  held  bj  them  In  government  or  atate  aeeuritlea,  or  in  bonds  uid 
mortgagee  or  unincumbered  real  eat*te.  That  while  this  rule  la  not  arfaitrkry 
and  inflexible  *o  aa  to  admit  of  no  poaaible  exoeption,  it  li  the  baaii  upon  whiah 
tnuteea  aboold  uaoAlly  act;  that  In  an;  erent  the  truetee  ia  bouod  U>  empl<7 
aoeh  diligence,  care  and  prudenoe  in  tbe  management  of  tha  trust  aa  diligent, 
c*refnl,  prudent  men  of  discretion  and  intelligenoe  generally  employ  in  their  own 
like  affaire,  and  that  for  a  neglect  to  make  use  of  sodi  diliganoe,  care  and 
prudence,  the  trnatee  becomes  liable." 

Of  eooraa,  tbe  prudence  and  good  faith  of  the  inveebnent  must  necessarily  be 
determined  by  the  pertienlar  faots  surrounding  each  cose  in  which  that  question 
la  the  subject-matter  of  inqniiy. 

Tbe  axpreaaion  in  the  statute  "  unlesa  the  InTcatmenti  are  sucb  aa  tbe  eourta 
recognize  aa  proper  when  made  by  an  individual  acting  as  tnutae,  executor, 
administrator,  guardian,  reoelyer,  committee  or  depositary,"  means  such  an 
investment  as  the  court  would  recognize  oa  proper  upon  the  facte  of  the  particular 
ease,  applying  tha  rule  stated  by  Judge  Haigbt,  as  above. 

§  181.  OffloiAl  oafh  aot  required,  —  Upon  the  appointmeiit  of  snch 
oorporatioD  as  e:cecutor,  adminietrator,  guardian,  trustee,  receiver 
or  oommittee,  as  p^-ftrided  l^  tihis  chapter,  no  official  oath  shall  be 
required  from  audi  corporation  or  trust  company. 

(Former  section  166b,  as  amended  By  L.  1907,  ch,  612,  S  1.) 

§  182.  Sepoiiti  of  minon  and  trust  deposits.  —  When  an;  deposit 
shall  be  made  b;  or  in  tbe  name  of  any  minor,  the  same  shall  be 
held  for  the  ezdusive  ri^t  and  benefit  of  such  depositor,  and  free 
from  the  control  or  lien  of  all  other  persons,  except  creditors,  and 
shall  be  paid,  together  with  the  dividends  and  interest  thereon  to  the 
person  in  whose  name  the  deposit  shall  have  been  made,  and  die 
receipt  or  aoqaittance  of  snch  minor  shall  be  a  valid  and  sufficient 
release  and  dischaige  for  sucb  deposit  or  any  part  thereof  to  the  cor- 
poration. Whea  any  deposit  shall  be  made  by  any  person  in  trust 
for  another,  and  no  other  or  further  notice  of  the  existence  and  terms 
of  a  le^l  and  valid  trust  shall  have  been  given  in  writing  to  each 
trust  company  in  the  event  of  the  death  of  the  trustee,  the  same,  or 
any  part  thereof,  t<^;ether  with  the  dividends  or  interest  thereon, 
may  be  paid  to  the  person  for  whom  tbe  deposit  was  made. 

(Former  seetloD  isea,  as  added  by  L.  1907,  ch.  612,  1  1.) 

See  eedjon  144,  ante. 

§  188.  InvestmeDti  of  ospital,  anrplns,  undivided  proits  and  de- 
posits. —  The  capital  of  every  such  corporation  shall  be  invested  in 
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bonds  and  mort^ges  on  uniDcumbered  real  property  in  this  state  not 
exceeding  sixty  per  centum,  of  the  value  thereof,  or  in  the  atocks  or 
bonds  of  this  Btate,  or  of  the  United  States,  or  of  any  oonn^  or  in- 
corporated city  of  this  state  duly  authorized  by  law  to  be  issued. 
Stocks  or  bonds  constituting  a  part  of  tbe  lawful  investment  of 
capital  of  any  such  corporation  shall  not  be  valued  upon  its  books  or 
entered  in  its  reports  to  the  superintendent  of  banks  at  a  hi^er  price 
or  value  than  their  investment  value  as  determined  by  amortization, 
after  providing  in  a  manner  approved  by  the  superintendent  of  banks 
for  tbe  gradual  extinction  of  premiums  or  discounts  on  all  such  securi- 
ties so  as  to  bring  them  to  par  at  maturity.  The  moneys  received  by 
any  sui^  corporation  in  trust  may  be  invested  in  its  discretion  in  the 
eecruritiee  of  the  kind  in  which  its  capital  is  required  to  be  invested, 
or  in  the  stocks  or  bonds  of  any  state  of  the  United  States,  or  in  such 
peal  or  personal  securities  as'it  may  deem  proper.  No  such  corpora- 
tion shall  liold  stock  in  any  private  corporation  to  an  amount  in 
excess  of  ten  per  centum  of  the  capital,  surplus  and  undivided  profits 
of  the  corporation  holding  such  stock ;  nor  shall  any  such  oorporatiim 
hold  or  own  stock  of  another  mtmeyed  corporation  the  par  value  of 
which  is  in  excess  of  ten  per  centum  of  the  total  amount  of  the  stock 
of  such  other  moneyed  corporation  issued  and  outstanding,  provided, 
however,  that  this  limitation  shall  not  apply  to  the  ownership  of 
capital  stock  of  a  safe  deposit  company  the  vaults  of  which  are  con- 
nected with  or  adjacent  to  an  office  of  such  trust  compaiiy.  Any  trust 
company  whidi,  on  the  thirteenth  day  of  April,  nineteen  hundred 
and  eight,  held  stock  in  another  moneyed  corporation  in  excess  of  ten 
per  centum  of  the  total  amount  of  the  stock  of  such  other  moneyed 
corporation  issued  and  outstanding  shall  sell  or  dispose  of  the  excess 
so  held  on  or  before  April  thirteenth,  nineteen  hundred  and  eleven. 
{FOmier  Mctfon  16»;  R.  S.,  IfiM,  1601;  L.  16ST,  ch.  MB,  U  20,  27;  L.  ISM, 
eh.  439,  g  1;  L.  1903,  eh.  160;  amended  by  L.  ISOS,  oh.  294.) 

§  184.  Interest  and  aooomnlationi.  —  On  all  sums  of  money  not 
less  than  one  hundred  dollars  which  shall  be  collected  and  received 
by  such  corporation  acting  as  executor,  administrator,  guardian, 
trustee,  receiver  or  conunittee  under  the  appointment  of  any  court 
or  officer,  or  in  any  fiduciary  capacity  under  sucb  appointment,  or  as 
a  depositary  of  moneys  paid  into  court,  interest  shall  be  allowed  hy 
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such  corporation  at  not  less  tlian  the  rate  of  two  per  centum  per 
annnm  until  the  moneys  so  received  shall  be  duly  expended  or  dis- 
tributed. If  eaA  interest  m<nieys,  or  any  part  thereof,  shall  not 
annu&Uy  be  expended  or  distributed  pnmiant  to  the  terms  or  pro- 
visifHiB  of  the  trust  onder  whicji  such  nuHieys  are  held,  the  amount 
thereof  not  so  expended  or  distributed  shall  be  aocnmulated  by  each 
OOTpontion  for  the  benefit  of  the  parties  interested  in  such  trust 
fund,  and  ^all  be  added  to  the  principal  to  constitute  a  new  principal, 
upon  which  interest  shall  thereafter  be  oompnted. 

(Fomwr  teetloii  ISO;  R.  8.,  1601;  h.  1887,  eh.  IH6,  JS  M,  2S.) 

§  196.  DizeetOTS.  —  The  affairs  of  every  such  corporation  shall  be 
managed  and  ita  corporate  powers  exercised  by  a  board  of  directors 
of  such  nnmber,  not  lees  than  thirteen  nor  more  than  thirty,  as  shall 
from  time  to  time  be  prescribed  in  ito  fay-laws.  The  number  of 
directors  neceasaiy  to  fonn  a  quorum  for  the  transaction  of  business 
may  be  fixed  by  the  organization  certificate,  or  the  by-laws;  such 
quorum  shall  not  be  less  than  one-third  of  suoh  number  of  directors, 
and  in  no  case  less  than  seven.  No  person  can  be  a  director  who  is 
not  the  holder  of  at  least  ten  shares  of  the  capital  stock  of  the  cor- 
poration ;  and  every  person  elected  to  be  a  director,  who  after  auoh 
eleotion  shall  hypothecate,  pledge  or  cease  to  be  the  owner  in  his  own 
right  of  the  amount  of  stock  aforesaid,  shall  cease  to  be  a  director 
of  the  oorporation,  and  his  office  shall  be  vacant.  The  persons  named 
in  the  oiganizaticm  certificate,  or  such  of  them  respectively,  as  shall 
become  holders  of  at  least  ten  shares  of  such  stock,  shall  constitute 
the  first  board  of  directors,  and  may  add  to  l^eir  number  not  exceed- 
ing the  limit  of  thirty,  and  shall  severally  continue  in  office  until 
others  are  elected  to  fill  their  respective  places.  Within  six  months 
from  the  time  when  such  oorporation  shall  commence  business,  the 
first  board  of  directors  shall  classify  themselves  by  lot  into  three 
classes,  as  nearly  equal  as  may  be.  The  term  of  office  of  the  first  class 
shall  expire  on  the  third  Wednesday  of  January  next  following 
such  classification ;  the  term  of  office  of  the  second  class  shall  expire 
one  year  thereafter;  and  the  term  of  office  of  the  third  class  shall 
expire  two  years  thereafter.  At  or  before  the  expiration  of  the  term 
of  the  first  dass,  and  annually  thereafter,  a  number  of  directors 
shall  be  elected  equal  to  the  number  of  directors  whose  term  will  thMi 
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ra:pire  who  shaU  hold  their  offices  for  three  years  or  until  their  suc- 
ceesora  are  elected.  Such  election  Hhall  be  held  at  the  office  of  the 
corporation  and  at  such  time  and  upon  such  public  notice  not  less 
than  ten  days,  by  advertisement  in  at  least  one  newspaper  approved 
l^  the  superintendent  of  banks  published  in  the  city  where  such  cor^ 
poration  is  located,  as  shall  be  prescribed  in  the  by-laws.  In  case 
of  failure  to  elect  any  director  on  the  day  named,  the  directors  whose 
terms  of  office  do  not  that  year  expire,  may  proceed  to  elect  a  number 
of  directors  equal  to  the  number  in  the  class  whose  term  that  year 
expires,  or  such  number  as  may  have  failed  of  re-election.  The 
persons  so  elected,  together  with  the  directors  whose  terms  of  office 
shall  not  that  year  ^pire,  shall  constitute  the  board  of  directors  until 
another  election  shall  be  held  according  to  law.  Vacancies  occurring 
in  the  intervals  of  elections  shall  be  filled  by  the  board.  Each  direc- 
tor when  appointed  or  elected  shall  take  an  oath  that  he  wiU,  so  far 
as  the  duty  devolves  on  him,  diligently  and  honestly  administer  the 
affairs  of  such  corporation  and  will  not  knowingly  violate,  or  will" 
ingly  permit  to  be  violated,  any  of  the  provisions  of  law  applicable 
to  such  corporation,  and  that  he  is  the  owner  in  good  faith  and  in  his 
own  right,  of  the  number  of  shares  of  stock  required  by  this  section, 
subscribed  by  him  or  standing  in  his  name  on  the  books  of  the  cor- 
poration, and  that  the  same  is  not  phyothecated  or  in  any  way  pledged 
as  security  for  any  loan  or  debt  and,  in  case  of  re-election  or  reap- 
pointment, that  such  stock  was  not  hypothecated,  or  in  any  way 
pledged  as  security  for  any  loan  or  debt  during  his  previous  term. 
Such  oath  shall  be  subscribed  by  the  director  making  it,  and  certified 
by  the  officer  before  whom  it  is  taken,  and  shall  be  immediately 
transmitted  to  the  superintendent  of  banks  and  filed  and  preserved 
in  his  office. 

(Fomer  Rectian  161;  R.  8.,  1698,  1699;  L.  18ST,  ch.  646,  {)  U,  16;  amended 
t^  cb.  610  of  1901.) 

See  OeDerRl  CorpoT»tion  L«w,  If  26-32;  Stock  CoriiorBtioit  Law,  {{  34,  36; 
Peiwl  Law,  flf  290,  297,  664,  666,  66B. 

1,  May  22,  1907,  the  attorney-general  replied  to  the  queetion,  whether  a  truat 
company,  in  a  proceeding  for  a.  change  in  the  number  of  Ita  directors,  may  eleet 
whetiier  it  Bhall  pursue  the  method  preacribed  by  (then  section  161)  of  the 
Banking  Law,  or  the  method  provided  for  by  seotion  21  of  the  Stock  Corporation 
Law  at  Ita  pleasure.    He  said : 

"There  appears  to  be  no  conflict  between  the  provisions  of  the  Banking  Law 
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•ad  Mctioii  21  of  the  Stock  Corporation  Iaw  rel^tire  to  the  aubject  of  changing 
tti«  Dumber  of  direotors. 

"  While  the  proTuiom  of  the  two  acts  relate  to  tlie  Bune  ■ubject'inatter,  ^et 
tiiej  are  not  in  conflict  with  each  other,  and,  therefore,  in  conformity  with  the 
rule  laid  down  in  section  33  of  the  Creneral  Corporation  Law,  the  proviaion  in  the 
Banldng  Law  must  be  deemed  to  be  in  addition  to  the  prorieiont  contained  in 
the  Bt4>ck  Ooiporation  Law  relating  to  the  same  lubject-matter,  and  both  pro- 
Tiaiona  must  be  regarded  aa  applicable  to  the  proceeding  to  ebange  the  number 
of  director*." 

§  186.  Lubili^  of  ttooUtolden  and  direoton.  —  If  default  shall  be 
made  in  tbe  payment  of  any  debt  or  liabili^  contracted  b;  any  such 
corporation,  the  stoi^oldera  thereof  shall  be  indiTidually  respou- 
sible,  equally  and  ratably,  for  the  then  existing  debts  of  the  corpora- 
tion,  but  no  stockholder  shall  be  liable  for  the  debts  of  the  corpora- 
tion to  an  amount  exceeding  the  par  value  of  the  respective  shares 
of  stock  by  him  held  in  sudi  corporation  at  the  time  of  such  default. 
'For  all  losses  of  money  which  the  capital  stock  shall  not  be  au£- 
oieut  to  satisfy,  the  directors  shall  be  reBponeible  in  the  same  manner 
and  to  the  same  extent  that  directors  ere  now  responsible  in  law  or 
equity, 

(Former  section  162;  R.  B.,  1602;  L.  1SS7,  ch.  546,  j)  29,  30;  L.  18B0,  ch.  S68.) 
See  Stock  Corporation  Law.  St  23,  3S,  G6-fi9;  Penal  Iaw,  {{  200,  202-205,  208, 

464. 

1.  Before  action  can  be  brought  against  stockholder  to  enforce  such  liabitltj 

in  a  case  where  the  tnist  eompanj  has  not  been  diseolTed  and  is  subject  to  suit, 

a  judgment  against  the  trust  company  muat  first  be  had.     Cause  V.  Boldt,  18S 

N.  Y.  646. 

§  197.  Fowen  of  ipecially  olurtered  tntit  eompaaiei.  —  Every 
trust  company  incorporated  by  a  special  law  shall  possess  the  powers 
of  trust  companies  incorporated  under  this  chapter  aud  shall  be  sub- 
ject to  audi  provisions  of  this  chapter  as  are  not  inconsistent  with 
the  special  laws  relating  to  such  specially  chartered  company. 

(Former  section  163.) 

This  section  grants  no  new  powers.  Jenkins  e.  Neff,  186  U.  S.  230,  163  N.  T. 
3£0. 

§  198.  Lawful  money  reserre.  —  Every  truBt  company  having  ita 
principal  place  of  business  or  a  branch  office  for  the  receipt  and  pay- 
ment of  deposits  in  a  borough  in  any  city  in  the  state  which  borough 
bad  according  to  the  last  preceding  state  or  United  States  census  a 
population  of  eighteen  hundred  thousand  or  over  shall  at  all  times 
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have  on  hand  a  reserve  fund  equal  to  at  least  fifteen  per  centum  of 
the  aggregate  of  its  depoeits,  exclusive  of  moneys  held  by  it  in  trust, 
■which  are  not  made  payable  under  the  conditions  of  the  trust  within 
thirty  days  and  also  exclusive  of  time  deposits  not  payable  within 
thirty  days  represented  by  certificates  showing  the  amount  of  the 
deposit,  the  date  c^  issue,  and  the  date  when  due  and  also  exclusive 
of  deposits  which  are  secured  by  outstanding  unmatured  bonds  issued 
1;^  the  state  of  New  York.  The  whole  of  such  reserve  fund  must 
consist  of  either  lawful  money  of  the  United  States,  gold  certid- 
cates,  silver  certificates,  or  notes  or  bills  issued  by  any  lawfully 
organized  national  banking  association.  Every  trust  company  hav- 
ing its  principal  place  of  business  in  a  borough  in  any  cif^  in  the 
state  which  borough  had  according  tx>  the  last  preceding  state  or 
United  States  census  a  population  of  leas  than  eighteen  hundred 
thousand  which  does  not  maintain  a  branch  office  in  a  borough  having 
a  population  of  over  eighteen  hundred  thousand  inhabitants  accord- 
ing to  the  last  preceding  state  or  United  States  census,  shall  at  all 
times  have  on  hand  a  reserve  fund  equal  to  at  least  fifteen  per  centum 
of  the  aggregate  of  its  deposits,  exclusive  of  moneys  held  by  it  in 
trust,  which  are  not  made  payable  under  the  conditions  of  the  trust 
within  thirty  days  and  also  exclusive  of  time  deposits  not  apayable 
within  thirty  days  represented  by  certificates  showing  the  amount 
of  the  deposit,  the  date  of  issue  and  the  date  when  due  and  also  ex- 
clusive of  deposits  which  are  secured  by  outstanding  unmatured 
bonds  issued  by  the  state  of  New  York.  The  whole  of  such  reserve 
fund  may,  and  at  least  two-thirds  thereof  must,  consist  of  either 
lawful  money  of  the  United  States,  gold  certificates,  silver  certifi- 
cates, or  notes  or  bills  issued  by  any  lawfully  organized  national 
banking  association,  and  the  balance  thereof  over  and  above  the  part 
consisting  of  lawful  money  of  the  United  States,  gold  certificates, 
silver  certificates,  notes  or  bills  issued  by  any  lawfully  organized 
national  banking  association  must  consist  of  moneys  on  deposit  sub- 
ject to  call  in  any  banks  or  trust  company  in  this  state  having  a  capi- 
tal of  at  least  two  hundred  thousand  dollars  or  a  capital  and  surplus 
of  at  least  three  hundred  thousand  dollars,  and  approved  by  the  su- 
perintendent of  banks.  Every  trust  company  having  its  principal 
place  of  business  elsewhere  in  this  state  shall  at  all  times  have  on 
hand  a  reserve  fund  equal  to  at  least  ten  per  centum  of  its  aggregate 
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depoaits,  ezcluBire  of  monerys  beld  by  it  in  trast  i^oh  are  not  made 
payable  under  the  conditiwie  of  the  trust  within  thirty  days  and  also 
exclusive  of  time  deposits  not  payable  within  thirty  days  represented 
by  certificates  showing  the  amount  of  deposit,  the  date  of  issue  and 
the  date  when  due  and  also  exclusive  of  deposits  which  ore  secured 
by  outstanding  unmatured  bonds  issued  by  the  state  of  New  York. 
The  whole  of  sudi  last  mentioned  reserve  fund  may,  and  at  least  fifty 
per  centum  thereof  must,  consist  either  of  lawful  mtmey  of  the 
United  States,  gold  certificates,  silver  certificates,  or  notes  or  bills, 
issued  by  any  lawfully  organized  national  banking  association ;  and 
the  helance  thereof  over  and  above  the  part  consisting  of  lawful 
money  of  the  United  States,  gold  certificates,  silver  certificates,  notes 
and  bills,  issued  by  any  lawfully  organized  national  banking  asso- 
ciation, must  consist  of  moaey  on  deposit  subject  to  call  in  any  bank 
or  trust  company  in  this  state  having  a  capital  of  at  least  two  hun- 
dred thousand  dollars  or  a  capital  and  surplus  of  at  least  three  him- 
dred  thousand  dollars  and  approved  l^  the  superintendent  of  banks. 
The  amounts  to  be  kept  on  band,  as  above  provided,  shall  be  called 
the  lawful  money  reserve.  If  the  lawful  money  reserve  of  any  trust 
company  ehtdl  be  less  than  the  amount  required  by  this  section  such 
trust  company  shall  not  increase  its  liability  by  making  any  new 
loans  or  discounts  otherwise  than  by  discounting  bills  of  exchange, 
payable  on  sight  or  making  any  dividends  of  its  profits  until  the  full 
amount  of  its  lawful  money  reserve  has  been  restored.  The  super- 
int^ident  of  banks  may  notify  any  trust  company  whose  lawful 
money  reserve  shall  be  below  the  amount  herein  required  to  maki 
good  such  reserve,  and  if  it  shall  fail  for  thirty  days  thereafter  to 
make  good  such  reserve  such  trust  company  shall  be  deemed  in- 
solvent, and  may  be  preceded  against  as  an  insolvent  moneyed 
corporation. 

(Fom«r  aectfon  164;  L.  1006,  ch.  337,  t  1;  L.  1008,  ch.  102,  f  1.) 

1.  May  4,  1906,  the  attomcy-gener*)  gave  tiie  following  opinion  as  to  the 
above  section: 

"  Flrat.  That  the  whole  of  the  reserve  required  may  be  held  in  ea«h. 

"  Second.  In  the  city  of  New  York  at  least  one-third  must  be.  held  In  cash, 
and  in  the  ttalance  of  the  State  at  least  three'tenths  must  be  held  in  cash. 

"Third.  In  the  city  of  New  York  one-third,  and  in  the  balance  of  the  StiCto 
three-tenth*  of  such  reeerre  may  be  held  in  ucuritiee,  or  any  of  them  named  In 
■aid  chapter  337  of  the  Iawb  of  1006,  hut  the  lecuritiea  in  which  the  capital  of 
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Koy  trust  company  ia  inveBted  or  those  depoBit«d  with  the  auperinteiideiit  of 
tMnka  uDder  aectiou  U  of  the  Banking  Law  cannot  be  oounted  or  used  for  reeenra 
purpoaea.  Any  aecuTitiee,  however,  of  the  kind  defined  in  such  chapter,  held  by 
any  truit  company  aside  from  thoae  in  whicli  its  capital  ia  invested,  may  be 
oounted  and  uaed  as  a  part  ot  the  reserve,  up  to  but  not  beyond  the  percentage 
permitted  hj  said  chapter. 

"  Fourth.  The  balance  of  the  reserve,  over  and  above  that  held  in  cash  and  that 
portion  held  in  seenrities  (not  to  exceed  one-third)  may  consist  of  moneys  on 
deposits  subject  to  call  in  any  bank  or  trust  company  having  a  capital  of  at 
least  9200,000,  01;  a  capital  and  surplus  of  9300,000,  and  approved  by  the  super- 
intendent of  banks. 

"  Fifth.  None  of  the  balance  over  and  above  the  one-third  or  more  held  in  cash, 
need  be  In  such  securities,  but  all  of  such  balance  may  be  on  deposit  subject  to 
call  in  any  bank  or  truat  company  approved  hy  the  superintendent  of  banks." 

2.  As  to  a  trust  company  certificate  of  deposit  to  pay  to  payee  a  sum  named 
vitb  interest  on  a  fixed  future  day  (more  tiian  31  days  later)  or  31  days  after 
date  of  certificate,  such  amount  is  exempt  from  the  required  reserve.  But  it 
violates  Penal  Law,  |  SOS  because  it  allows  pigment  before  matnri^.  Opinion 
Atty.-Oen.,  April  26,  1000. 
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C0-0FBKA.TITB  SAvrNoa  AND  LoAir  Assooiatiohb. 
SionoR  210.  Incorporaton. 

211.  Object  and  pnrpMe. 

212.  lacoipwatioo. 

213.  Director*;  bj-Uwi. 

214.  Capital  and  aharM. 

215.  Dues;  flues;  eatrance  fees;  advance  paymentt. 
21«.  Withdrawal  of  free  ahKre*. 

217.  Dnea,  when  to  oeaae. 

218.  Loans,  how  made;   premium  plana, 
819.  Securi^  for  loana. 

£20.  ArrearagBe;  forfeiture*;  withdrawal  Taluei. 

221.  IxMuia  due  when  manbera  in  arrear*. 

222.  Hay  purohsee  at  foreeloanre  aala. 

223.  Aaaoelation  may  bonow  to  paj  withdrawala. 
2S4.  FrofltB  and  loaaea  aaoertained  annually. 
226.  Tranafer  of  ahare*. 

226.  Attorney;   auditors;   amendmenta  to  l^-Uwa;    right  to  Toto. 

227.  Eligibility  to  memberahip;   axanpUon  from  axwutlon;   from  tax- 

228.  Annual  report*  to  banking  departDMnt. 

229.  Forfeiture  for  failure  to  report. 

230.  Tiaitation  by  superintendent  of  banks. 

231.  Annual  atatement  to  atoekholdera. 

232.  Prorisiona  applicable  to  aaaooiationa  formed  tinder  oartaln  aeU. 

233.  Amendmente  to  articlea. 

234.  Seinoorporation. 

235.  ilniaaamnnf  of  aaaoclationa  for  bemefit  of  '""^'"g  department. 
23B.  InvMttnent  of  depoalta  and  inooma. 

237.  Payment  of  expenaea. 

238.  CoDitruction  of  torm  "  eo-operatiTe  MTinga  and  loan  aaaodation." 

239.  Construction  of  reference  to  laws  of  eighteen  hundred  nine^-two. 
840.  When  association  may  be  diaaolved. 

241.  PeUtion  for  diiwilution. 

242.  Proceedings  on  presentation  of  petition. 

243.  Hearing  and  order  for  dissolution;  appointment  of  tmatee. 

244.  Beport  and  oompenaation  of  tmatee. 

240.  limitation  and  conatruetion  of  article. 

§  210.  luoOTpontton.  —  Any  fifteen  or  more  personB  of  full  age 

and  residents  of  the  state  of  New  York,  may  form  an  association 

as  provided  in  this'article.     All  aseociationa  formed  under  the  pro- 

TisionB  hereof  shall  be  known  as  co-operative  savings  and  loan  asso- 
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eiatioDB;  and  the  name  of  every  assooi&tion  so  formed  shall  contain 
as  a  part  thereof  the  words  "  co-operative  savings  and  loan  aaao- 
eiation." 


§  211.  Object  and  pnrpoie.  —  The  object  and  purpose  of  sudi 
associaticois  shall  be  to  encourage  industry,  frugality,  home-building 
and  savings  among  its  members;  the  accumulation  of  savings,  the 
loaning  of  such  accumulations  to  ita  members  and  the  repayment  to 
each  member  of  his  savings  when  they  have  accumulated  to  a  certain 
sum,  or  at  any  time  when  he  shall  desire  the  same,  or  the  associatitHi 
shall  desire  to  repay  the  same. 

(Former  Kction  171;  L.  1694,  ch.  706, 1  1.) 

§  212.  Inoorporation.  —  Said  association  shall  becwne  incorpo- 
rated by  the  said  fifteen  or  more  persons  making,  signing  and 
acknowledging,  in  the  manner  and  form  prescribed  for  the  acknowl- 
edgment of  doods  in  this  state,  a  certificate,  wherein  shaU  be  stated 
the  name  of  said  association ;  that  the  association  is  formed  under 
and  for  the  purpose  prescribed  in  this  article ;  the  town,  village  or 
city  where  the  association  is  located  within  this  state.  When  made 
as  aforesaid,  said  certificate  shall  be  filed  and  recorded  in  the  ofSce 
of  the  superintendent  of  banks,  and  upon  said  certificate  being  so 
filed  and  recorded,  the  superintendent  of  banks  shall  upon  the  pay- 
ment of  a  fee  of  one  dollar  therefor,  issue  a  certificate,  in  proper 
and  suitable  form,  declaring  the  facts  contained  in  said  original 
certificate,  and  the  filing  and  recording  thereof  in  his  office,  and  such 
latter  certificate  shall  thereupon  be  recorded  in  the  county  deit's 
office  of  the  county  where  said  association  is  located ;  and  upon  the 
same  being  so  recorded,  the  persons  named  in  the  certificate  first 
above  mentioned,  their  a^eociates  and  successors,  shall  become  a  cor- 
porate body  with  power  to  adopt  b^r-laws  relating  to  the  manner  of 
conducting  their  business  not  inconsistent  with  the  provisions  of  this 
article.  A  copy  of  such  l^-laws  and  all  subsequent  amendments 
thereof  shall  be  filed  with  the  superintendent  of  banks  within  thirty 
days  of  their  adopti(Hi. 

(FormeT  sectioa  172;  L.  1S94,  ch.  706,  i  ].) 

Bm  General  CorporkUon  Law,  |S  4,  7,  B;  Peoal  Law,  gg  060,  661. 
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§  218.  Sireotort;  by-lawi.  —  The  officers  of  Uie  aasooiatitm  shall 
consist  of  a  board  of  direotors  of  not  less  than  thirteen  members, 
including  tbereia  a  president,  vice-preaident,  secretary  and  treasurer. 
Said  last  named  officers  shall  be  elected  annually  by  the  shareholders 
or  bj  and  from  the  board  of  directors,  and  the  other  members  of  the 
board,  or  not  less  than  one-third  thereof,  shall  be  elected  annually, 
as  the  I^-Iaws  shall  determine.  Other  officers  may  be  authorized 
by  the  by  laws,  subject  to  the  restrictions  hereinafter  contained. 
The  duties  and  compensation  of  the  officers,  their  terms  of  office,  the 
time  of  their  election,  the  manner  of  filling  vacancies,  the  time  of 
the  periodical  meetings  of  die  officers  and  shareholders,  the  manner 
of  calling  special  meetings  and  the  manner  of  voting,  shall  be  de- 
termined by  the  l^-laws,  except  diat  the  board  of  directors  shall  fix 
each  year  the  oompensati(Hi  ot  the  secretary  and  treasurer,  unless 
otherwise  determined  by  the  by-laws ;  and  provided,  further,  that  no 
officer,  agent  or  odier  person  shall  receive  oompensation  by  salary, 
fees,  expenees  or  otherwise  for  soliciting  the  sale  of  shares  of  the 
association  to  any  person  or  persons.  All  officers  named  in  this 
article  shall  hold  office  until  their  successors  are  duly  elected  and 
assume  the  duties  of  their  offices.  Ko  association  shall  expire  from 
neglect  to  elect  officers  at  the  time  prescribed  in  its  by-laws. 

(Fomwr  Mction  173;  L.  1804,  oh.  T05,  !  1.} 

§  814.  Capital  and  shares.  —  The  capital  of  said  association  shall 
consist  of  the  accumulated  savings  of  its  members  which  it  holds, 
and  shall  be  divided  into  shares  of  a  matured  value  of  not  less  than 
fif^  dollars  nor  more  than  two  hundred  and  fifty  dollars,  as  shall 
be  fixed  by  the  by-laws.  The  shares  shall  be  issued  in  series,  or  at 
any  time,  as  the  by-laws  shall  determine.  No  shares  of  a  prior  series 
shall  be  issued  after  the  issuing  of  shares  in  a  new  series  when  issued 
upon  the  serial  plan,  except,  at  the  boc^  value  at  the  last  distribution 
of  profits  plus  dues  and  interest  since  sut^  distributiiHi.  Shares 
which  have  not  been  pledged  as  security  for  the  payment  of  a  loan 
shall  be  called  "  free  shares."  Shares  that  have  been  so  pledged  shall 
be  called  "  pledged  shares."  Any  association  incorporated  under 
the  provisions  of  this  article,  or  under  the  acts  enumerated  in  section 
two  hundred  and  thirty-two  of  tJiis  chapter,  may  issue  juvenile 
savings  shares,  of  a  matured  value  not  exceeding  fifty  dollars,  to,  <v 
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in  tlie  name  of  any  minor,  which  ^all  be  held  for  the  exduaive  right 
and  benefit  of  such  minor,  and  free  from  the  ccmtrol  or  lien  of  all 
other  persons,  and  the  accumulated  savings,  togeUier  with  the  divi- 
dends thereon,  shall  be  paid  to  the  person  in  whose  name  the  shares 
have  been  issued,  and  the  receipt  or  acquittance  of  such  minor  shall 
be  a  valid  and  sufficient  release  and  discharge  for  such  aocnimulated 
savings,  together  wiUi  the  dividends  aocreditad  thereon,  or  any  part, 
thereof,  to  the  association.  Juvenile  savings  shares  shall  not  be 
chargeable  with  fines  or  losses  of  an;  kind,  or  be  required  to  make 
regular  <»  spe(afie  pajmenta,  nor  shall  thaj  be  oititled  to  vote  at  any 
meeting  of  shareholders.  Su(^  shares  shall  be  entitled  to  dividends 
fnsn  the  apportioned  profits  not  exceeding  four-fifths  of  the  dividend 
credited  upon  regular  instalment  shares.  The  matured  value  of  all 
the  jnvenile  savings  shares  issued  by  any  aseociatioD  shall  not  ex- 
oeed  in  the  a^r^ate,  at  the  time  of  issue,  ten  per  centum  of  the 
aggr^ate  matured  value  of  the  shares  in  force  in  all  other  classes. 
The  manner  of  withdrawing  all  or  a  part  of  such  shares,  or  of  trans- 
ferring all  or  a  part  of  such  shares  for  prepaid  or  instalment  shares, 
shall  be  clearly  set  forth  in  the  artidee  of  assodaticai,  certificate  of 
incOTporation,  or  by-laws  of  every  association  issuing  such  shares. 

(Former  section  174;  L.  1894,  eh.  TOO,  S  1;  L.  1»W,  ch.  604,  f  1;  L.  1906,  ch. 
4M,  S  I.) 

§  215.  Dnes;  flnei;  entrance  feei;  advance  payments.  —  E^^olar 
payments  made  to  the  asociaticsi  upon  shares  shall  be  called  "  dues." 
At  or  before  each  stated  meeting  of  the  board  of  directors,  or  at  any 
stated  meeting  for  receiving  dues,  eac^  shareholder  shall  pay  to  the 
board,  or  a  committee  thereof,  or  some  officer  of  the  association,  as 
designated  by  the  by-laws,  upon  each  share  held  by  liim,  such  amount 
of  dues  as  the  by-laws  require  until  the  share  of  stock  readies  its 
matured  value,  or  is  withdrawn,  canceled  or  forfeited.  Payment 
of  dues  on  shares  in  each  series  shall  commence  from  the  time  that 
shares  began  to  be  issued  in  such  series,  when  issued  upon  the  serial 
plan,  and,  when  not  issued  in  series,  from  the  date  of  issuing.  The 
association  shall  have  the  power  to  impose  and  collect  a  fine  frtHn 
each  shareholder  for  every  Delect  or  refusal  to  make  his  payment  of 
dues,  interest  or  premiums  when  due,  in  such  sums  and  in  such 
manner  as  its  l^-laws  determine.     The  association  shall  also  have 
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power  to  charge  an  entrance  fe«  upon  each  share  issued,  not  exceed- 
ing tweutj-five  cents  on  each  share,  or,  in  lieu  thereof,  a  memherahip 
fee  not  exceeding  one  dollar.  Payments  of  dues,  interest  or  premium 
ma;  be  made  in  advance,  bat  no  association  shall  allow  interest  on 
such  advance  payments  at  a  greater  rate  than  six  per  centum  pen 
annum,  nor  for  a  longer  period  than  one  year. 

(Former  Mctioa  ITS;  L.  ISM,  eh.  706,  |  1.) 

As  to  Sztef  in  building  uid  Icwn  kiBociations,  see  editorl^  not«  to  Dupuj  o. 
EMtem  Bldg.  A  L.  Amo.,  3&  L.  R.  A.  219,  eoU&ting  the  authoritie*  on  tiiat  quM- 
tion. 

§  21S.  Witbdrtwtl  of  free  ihares.  —  The  accumulation  upon  free 
shares  may  be  withdrawn  and  the  shares  canceled  after  one  month's 
written  notice  of  such  intention,  filed  with  the  secretary  on  or  before 
a  stated  meeting  of  the  board,  but  the  directors  may  waive  such  one 
month's  notice.  If  filed  before  sudi  meeting  the  one  month's  notice 
shall  not  be  deemed  to  have  commenced  until  the  first  regular  meet- 
ing after  the  filing.  The  withdrawing  shareholder  shall  be  paid 
the  amount  of  the  withdrawal  value  of  his  accumulations,  as  deter- 
mined under  the  by-laws  at  the  last  distribution  of  profits  before  the 
notice  of  withdrawal,  tc^ther  with  all  dues  paid  since  su<^  distri- 
bution, and  with  or  without  such  interest  on  the  value  of  the  shares' 
at  the  time  of  the  last  distribution,  and  on  the  dues  thereafter  paid, 
as  the  by-lawB  shall  determine,  leas  any  fines  unpaid,  provided,  that 
at  no  time  shall  more  than  one-Uiird  the  receipt  of  the  association  be 
applicable  to  the  payment  of  matured  and  prepaid  shares  and  one- 
third  to  the  payment  of  instalment  shares,  without  the  consent  of 
the  board  of  directors ;  and  when  the  demands  of  the  withdrawing 
shareholders  exceed  the  money  applicable  to  their  payment,  they  shall 
be  paid  in  the  order  in  which  their  notices  of  withdrawal  were  filed 
with  the  secretary.  The  hoard  of  directors  of  permanent  plan  ssgq- 
ciations  may  permit  a  member  to  withdraw  a  part  of  the  accumu- 
lations to  his  credit,  without  thereby  reducing  the  number  of  shares 
held  by  him.  The  board  of  directors  may,  at  their  discretion,  under 
rules  made  by  them,  retire  the  free  shares  and  prepaid  shares  by  en- 
forcing withdrawals  of  the  same,  provided  that  the  by-laws  shall 
clearly  state  the  manner  in  which  the  withdrawals  may  be  enforced 
and  that  they  shall  be  paid  the  full  value  of  their  shares,  les  all  fines. 
No  oorporation  shall  hereafter  pay  to  a  withdrawing  shareholder  any 
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sum  in  excess  of  the  dues  or  stock  payments  credited  to  him  upon  its 
books,  together  with  such  dividends  as  have  been  duly  apportioned 
and  credited  thereon,  and  such  interest  on  the  value  of  the  shares  at 
the  time  of  the  laat  distribution  of  profits  before  the  notice  of  with- 
drawal was  filed  and  on  the  dues  thereafter  paid,  as  its  articles  of 
association,  certificate  of  incorporaticm  or  by-laws  shall  determine, 
but  less  bU  unpaid  fines,  all  deductions  for  expenses  authorized  bj 
its  articles  of  association,  certificate  of  incorporation  or  by-laws. 
This  section  applies  to  every  association  or  corporation  organized 
under  this  article  and  under  tiie  provisions  of  chapter  one  hundred 
and  twenty-two  of  the  laws  of  eighteen  hundred  and  fiftf-one,  chapter 
five  hundred  and  fifty-six  of  the  laws  of  eighteen  hundred  and  eighty- 
seven,  chapter  six  hundred  and  eighty-nine  of  the  laws  of  eighteen 
hundred  and  ninety-two  and  the  acts  amendatory  of  each  and  every 
of  said  laws. 

(Former  Mction  176;  L.  18S4,  cb.  705,  J  1.) 

(Fonner  oecUon  176;  L.  1894,  ch.  70B,  {  I;  L.  1901,  eh.  32B,  1  1;  L.  1906,  ch. 
767,  f  1.) 

1.  See  note  U>  Englehardt  t>.  Fifth  Ward  Permanent  Dime  Sav.  &  L.  Amo.,  35 
L.  R.  A.  289,  presenting  the  authorities  on  the  subject  of  withdrawals  from 
building  and  loon  associations. 

2.  When  there  is  not  enfficient  cash,  a  withdrawing  shareholder  if  consenting 
thereto  may  receive  land  in  payment,  if  taken  at  fair  value,  and  provided  that 
Buch  payment  is  not  made  out  of  the  order  prescribed  statute.  Opinion  At^.- 
Gen.,  February  4,  1908, 

§  217.  HjM,  when  to  cease.  —  When  each  free  share  reaches  its 
matured  value  all  payments  of  dues  thereon  shall  cease,  and  the 
bolder  thereof  shall  be  paid  out  of  the  funds  of  the  association,  the 
matured  value  thereof  with  such  rate  of  interest  as  shall  be  detei^ 
mined  by  the  by-laws,  from  the  time  the  board  of  directors  shall  de- 
clare such  shares  to  have  matured  until  paid ;  but  at  no  time  shall' 
more  than  one-third  of  the  receipts  of  the  association  be  applicable 
to  the  payment  of  matured  shares,  without  the  consent  of  the  board 
of  directors.  The  order  of  payment  of  the  matured  shares  shall  be 
determined  by  the  by-laws. 

(Pormer  section  ITT;  L,  1894,  ch.  706,  |  1.) 

§  21S.  Loani,  how  made;  preminm  plant.  — At  each  stated  meet- 
ing of  the  board,  or  a  committee  thereof,  or  o&er  meeting,  as  fixed 
by  the  by-laws  for  the  purpose  of  making  loans,  they  shall  ofEer  to 
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membeTB  of  the  aasooiatioii  desiring  to  borrow  all  accumulations  ap- 
plicable to  that  purpoee ;  the  same  shall  be  loaned  in  sums  oorreepcmd- 
ing  -with  the  value  oi  a  matured  share,  or  a  multiple  thereof,  or  the 
fraotional  part  thereof.  If  tliere  shall  be  more  than  one  member 
deeiring  to  borrow,  the  right  to  a  loan  shall  be  determined  by  the 
open  bidding  of  a  premium  upon  oae  of  the  tliree  plans  following, 
iriiidi  each  association  shall  determine  for  itself  hy  its  by-laws, 
namelj: 

1.  The  "  gross  [dan,"  with  or  without  "  rebates,"  as  the  by-laws 
shall  determine;  that  is,  the  premium  shall  be  bid  in  the  form  of  a 
certain  sum  per  share,  which  shall  be  paid  in  cash  or  deducted  from 
the  loan  made  to  the  micoeesfnl  bidder. 

2,  He  "  instalment  plan,"  that  is,  the  premium  shall  be  bid  in 
the  form  of  a  certain  sum  per  share,  which  the  successful  bidder 
will  pay  at  each  r^ular  payment  of  interest,  in  addition  to  the  in- 
terest whidi  the  assooiatitm  requires  during  the  continuance  of  his 
loan. 

S.  The  "  premium  interest  plan,"  that  is,  the  premium  shall  be 
bid  in  the  form  of  the  rate  of  interest  the  successful  bidder  will  pay 
upon  his  loan  during  the  continuance  thereof;  the  assooiatifm  in  this 
plan  shall  determine  the  minimum  rate  of  interest  at  which  the  bid- 
ding shaU  b^in.  Bat  such  minimum  rate  shall  not  exceed  the  legal 
rate  of  interest. 

In  all  these  plans  the  member  bidding  the  highest  premium  shall 
be  entitled  to  the  loan  up<H)  giving  the  security  required  therefor, 
including  the  interest  and  premium ;  the  interest  and  premium  shall 
be  payable  from  the  date  of  bidding  off  the  loan,  unless  otherwise 
ordered  by  the  by-laws,  and  in  case  the  sale  takes  place  at  an  ad- 
journed or  special  meeting,  the  same  shall  be  payable  from  the  last 
preceding  regular  meeting  for  the  loaning  of  money  unless  the  by- 
laws otherwise  provide.  Eequiring  and  receiving  such  interest  and 
premiums  or  any  other  moneys  which  the  association  may  require 
under  the  prorisicais  of  this  actricle,  shall  not  be  deemed  a  violation 
of  the  statute  relating  to  usury.  No  member  or  members  shall  bor^ 
TOW  a  lai^er  sum  than  shall  be  equal  to  the  matured  value  oi  the 
shares  held  by  him  or  them,  nor  shall  the  association  take  security 
upon  real  estate  located  more  than  fifty  miles  from  its  principal 
office  for  the  transaction  of  its  business.     A  borrowing  member  t<a 
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eai^  shore  or  fractional  part  thereof  borrowed  upon,  shall  in  addition 
to  the  dues  on  his  shares  pay  interest  and  premium,  if  any,  on  his 
loan  at  auch  times  as  the  t^-lawa  shall  prescribe,  until  the  shares 
borrowed  upon  shall  reach  their  matured  value  or  the  loan  is  repaid ; 
and  when  such  matured  value  is  reached  the  shares  shall  cancel  the 
loan  upon  them  and  the  proper  surrender  and  actjuittance  be  made. 
4.  The  "  limited  payment  plan,"  that  is,  a  plan  whereby  associa- 
tiona  incorporated  hereunder,  or  under  chapter  one  hundred  and 
twen^-two  of  the  laws  of  eighteen  hundred  and  jBfty-<me,  chapter 
five  hundred  and  fif^-siz  of  the  laws  of  eighteen  hundred  and  eighty- 
seven,  chapter  six  hundred  and  eighty-nine  of  the  laws  of  eighteen 
hundred  and  ninety-two,  and  acts  amendatory  thereof,  may  issue  and 
sell  instalment  shares  as  a  basis  for  making  loans  or  advances,  on 
which  the  maximum  number  of  paymenta  may  be  definitely  fixed. 
l%e  premium  shall  be  bid  in  the  form  of  the  rate  of  interest  the 
Buocessful  bidder  will  pay  upon  his  loan  during  the  continuance 
thereof;  the  association  shaU  determine  the  minimum  rate  of  such 
premium-interest  at  which  such  bidding  shall  b^in,  but  such  mud- 
mum  rate  shall  not  exceed  six  per  centum  per  annum.  On  Bn<^ 
stock  a  definite  or  fixed  rate  per  centum  of  divided  per  annimi  shall 
be  credited  from  the  profits  of  the  association,  if  its  earnings  are 
sufficient  for  that  purpose,  but  such  rate  shall  in  no  case  exceed  the 
rate  of  premium-interest  bid  upon  the  loan  for  which  such  stock  is 
the  basis,  and  in  no  case  shall  such  rate  exceed  six  per  centum  per 
annum.  There  shall  be  paid  on  such  stock  such  sum  or  sums  in  equal 
periodical  instalments,  exclusive  of  any  expense  fund  or  other  de- 
ductions which  are  authorized  by  the  articlee  of  asaodaticm  or  the 
l^-law8,  as  will,  when  taken  t^^ther  with  the  dividend  hereinbefore 
mentioned,  equal  the  matured  value  thereof  at  the  end  of  the  maxi- 
mum period  during  which  payment  upon  such  stock  may  be  required. 
In  consideration  of  such  fixed  rate  of  dividend  as  above  provided,  the 
borrowing  member  shall  waive  his  right  to  full  participation  in  the 
profits  of  such  association.  Out  of  the  profits,  if  any,  which  remain 
after  paying  the  expenses  of  said  association  and  apportioning  to  th^ 
borrowing  member  the  fixed  rate  agreed  upon  in  the  contract  with 
him,  there  shall  be  apportioned  to  the  instalment  st0(±  such  rate  of 
dividends  as  nuiy  be  determined  by  the  board  of  directors,  and  if 
Buch  rate  so  determined  and  apportioned  shall  exceed  the  rate  ap- 
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portioned  to  the  stock  of  the  boTTOwing  members,  there  shgll  also 
then  be  apportioned  to  the  aioek.  of  said  borrowing  members  an  ad- 
ditional profit,  T^ich  shall  amount  to  onfr-hali  of  the  difference  be- 
tween the  rate  first  apportioned  to  snch  borrowing  members'  stock 
and  the  rata  apportioned  to  the  instshnent  stoct,  and  the  other  half 
of  said  difference  shall  be  credited  to  and  shall  constitute  a  perma- 
nent contingent  fnnd  for  the  payment  of  loeses  lawfully  cha^eable 
to  the  profit  and  loss  account  of  sudi  association,  and  for  no  other 
purpoee;  and  in  consideration  of  such  contribution  to  the  contingent 
fnnd,  such  stock  shall,  as  between  the  members  of  the  association 
issuing  it,  be  exempt  from  any  further  charges  or  assesBments  for 
losses  sustained,  incurred  or  paid  by  such  association.  When  the 
borrowing  member  shall  have  made  all  the  payments  required  under 
bis  contract  with  the  corporation  and  its  articles  of  association  or 
by-laws,  the  association  shall,  unless  the  shares  of  stock  held  hj  him 
shall  have  sooner  matured,  in  consideration  of  the  amount  standing 
to  the  credit  of  such  stock  upon  its  books,  and  his  agreement  to  con- 
tribute to  the  contingent  fund  of  the  oorporstion,  a  portion  of  the 
profits  to  whi(^  he  otherwise  might  have  been  entitled,  as  herein- 
before provided,  accept  the  amount  standing  to  his  credit  up<m  the 
books  of  the  association,  and  the  sums  bo  contributed,  in  full  satis- 
faction of  the  loan  or  advance  made  to  him ;  and  the  shares  so  isened 
shall  be  canceled  and  proper  surrenders  and  acquittances  be  made. 
(Former  Motion  178;  L.  1804,  ch.  TOfi,  1  li  I^  189»,  eh.  704,  |  1.) 

§  210.  Seenrit;  for  loani.  ^  For  every  loan  made,  ezoept  as  here- 
inafter provided  in  this  section,  a  bond  secured  by  a.  first  mortgage 
on  real  estate  shall  be  given,  accompanied  by  a  transfer  and  pledge 
to  the  association  of  the  shares  borrowed  upon  and  all  accumulations 
that  have  or  shall  accrue  thereon,  as  collateral  security  for  the  repay- 
ment of  the  loan ;  or,  in  lieu  of  the  mortgage,  the  borrower  or  another 
may  transfer  and  pledge  to  the  association  for  the  payment  of  the 
loan,  free  shares,  the  withdrawal  value  of  whidi  under  the  by-laws 
at  the  time  of  su<^  borrowing  shall  exceed  the  amount  borrowed  and 
interest  thereon  for  six  months,  and  all  fines  that  could  accrue  in 
case  the  borrower  should  default  in  the  payment  of  the  dues  upon  the 
shares  borrowed  upon,  but  an  association  may  provide  by  its  by-laws 
that  it  will  not  make  stock  loans.     H  the  borrower  neglects  to  offer 
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security  satisfactory  to  tlie  board  of  directors,  within  the  time  pro- 
vided by  the  by-laws,  his  right  to  the  loan  shall  be  forfeited  and  he 
ahftU  be  charged  witli  interest  and  premium,  if  any,  for  one  month, 
and  all  necessary  expenses  incurred,  if  any,  under  tlie  l^-laws  in 
reference  to  the  proposed  loan.  All  bonds  and  mortgages  given  to 
the  association  shall  be  deemed  conditioned  upon  the  performance 
of  the  provisions  of  tiiis  article  relating  to  the  payment  of  loans, 
premiums,  interest  and  finea  thereon,  and  the  by-laws  of  the  aBsocia- 
tion,  althou^  the  same  may  not  be  fully  expressed  therein.  A  bor- 
rower may  repay  a  loan,  and  all  arrears  of  interest,  premium,  if  any, 
and  fines  thereon,  or  one  or  more  sliaree  thereof,  at  any  stated  meet- 
ing or  at  any  time,  but  the  by-laws  may  otherwise  provide;  when  not 
made  at  a  stated  meeting,  he  shall  pay  interest  up  to  the  first  stated 
meetLDg  after  such  payment,  or  he  may,  by  a  proper  notice,  and 
directions  as  to  the  application,  have  the  withdrawal  or  holding 
value  of  the  shares  borrowed  upon,  applied  in  payment  or  part  pay- 
ment, as  the  by-laws  shall  determine.  Should  there  at  any  time  be 
money  in  the  treasury  not  called  lor  hy  the  borrowing  or  withdraw- 
ing members,  tlie  board  of  directors  may  make  temporary  loans  to 
members  out  of  the  same,  at  such  rate  of  interest  not  exceeding  six 
per  centum,  and  under  sni^  provisions  and  restricticms  as  the  by-laws 
may  prescribe.  Such  temporary  loans  shall  not  run  more  than  nine^ 
days  and  shall  be  secured  by  the  personal  note  of  the  borrower,  and 
also  by  a  pledge  of  shares  to  the  association,  the  withdrawal  value  of 
which  shares  shall  be  at  least  ten  per  centum  more  than  the  amount 
of  the  loan  and  the  interest  thereon  to  its  maturity.  If  at  any  time 
there  is  money  in  the  treasury  as  above  in  excess  of  the  amount  needed 
to  meet  the  demand  for  such  temporary  loans,  it  may  be  invested  in 
the  same  kind  of  securities  and  under  the  same  restrictions  as  allowed 
to  savings  banks  by  section  one  hundred  and  forty-six  of  this  dinpter. 
No  corporation  incorporated  under  the  provisions  of  this  article  or 
under  the  provisions  of  the  repealed  acts  hereafter  enumerated  in 
section  two  hundred  and  thirty-two  of  this  chapter  which  upon  tlie 
first  day  of  March,  nineteen  hundred  and  one,  was  not  engaged  in 
the  business  of  loaning  its  funds  upon  second  mortgages  upon  real 
estate,  shall  hereafter  loan  any  portion  of  its  funds  upon  the  security 
of  real  estate  upon  whic^  there  is  a  prior  lien  or  incumbrance,  or 
accept  from  a  borrower  a  mortgage  upon  real  estate  which  is  not  a 
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first  mortgage,  or  purchase  real  estate  securities,  or  invest  an;  por- 
tion of  itfl  funds  in  real  estate  securities  which  are  not  first  liens 
upon  the  property  described  in  them,  unless  ever;  prior  mortgage, 
li^i  or  incumbrance  is  owned  by  it,  and  no  prior  mortgage,  lien  or 
incumbrance  shall  be  sold,  assigned  or  transferred  b;  anj  such  oor^ 
poration  until  all  subsequent  mortgages,  liens  or  incumbrancee  owned 
b;  it  shall  have  been  full;  paid  and  satisfied. 

A  corporation  incorporated  under  the  provisions  of  this  article,  or 
under  the  provisions  of  either  of  said  repealed  acts  hereinafter 
enimierat«d,  whidi  was,  on  the  first  day  of  March,  nineteen  hundred 
and  one,  engaged  in  the  business  of  loaning  its  funds,  or  an;  porticm 
thereof,  upon  second  or  divided  mortgagee  or  upon  subsequent  or 
seoondar;  liens  upon  real  estate,  whether  the  prior  mortgages  or  liens 
are  given  to  or  held  b;  such  corporation  or  not,  and  which  shall 
hereafter  continue  to  make  loans  upon  such  second  mortgages  or 
li^is,  shall  not  advance  m  an;  such  loans  a  sum  which  taken  tx^ther 
with  the  amount  of  all  prior  liens  or  incumbrances,  exceeds  seventy- 
five  per  centum  of  the  appraised  value  of  the  real  estate  upon  which 
such  loans  are  made.  Nor  shall  the  total  amount  so  loaned  b;  an; 
such  corporation  exceed  at  any  time  an  amount  equal  to  thirt;-three 
and  one-third  per  centum  of  the  net  amount  paid  in  on  its  capital 
stock  in  good  standing.  Provided  further  that  such  corporation  shall 
invest  not  less  than  fifteen  per  centum  the  first  ;ear,  twenty  per 
centum  the  second  year,  and  thereafter  twen^-five  per  centum  of  its 
receipts  applicable  for  loaning  purposes  in  the  same  securities  in 
which  savings  banks  are  by  section  one  hundred  and  forty-six  of  this 
diapter,  authorized  to  invest  their  deposits  and  the  income  derived 
therefrom,  until  the  funds  so  invested  shall  amount  to  at  least  twenty- 
five  per  centum,  and  to  be  at  all  times  so  maintained,  of  all  mortgages 
and  liens  underlying  the  mortgages  or  liens  held  by  it  (except  that 
after  said  fund  shall  amount  to  fifteen  per  centum  of  all  underlying 
mortgages  and  liens  held  b;  such  corporations,  the  remainder,  or  any 
portion  of  the  remainder  thereof,  may  be  used  in  cases  of  emergent^ 
in  the  paymrait  of  withdrawals).  Provided,  however,  such  invesV 
ment  in  such  securities  need  not  exceed  five  hundred  thousand  dol- 
lars in  any  case.  No  such  corporation  engaged  on  the  first  da;  of 
March,  nineteen  hundred  and  one,  in  the  business  of  loaning  its 
funds  or  any  portion  thereof  upon  second  or  divided  mor^ages,  or 
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subeequent  or  eecoodaiy  lienB,  ahall  after  the  eleventh  day  of  April, 
nineteen  hundred  and  one>  make  any  such  loans  upon  the  security  of 
vacant  or  unimproved  real  estate. 

(Former  bmUod  179;  L.  1894,  ch.  70S,  {  1;  L'.  1896,  eh.  4S2,  |  4;  L.  1901,  eh. 
328,  1  2;  L.  190G,  eh.  491,  i  I.) 

§  8S0.  Amsragei;  forfeitorei;  withdrawal  valaea. — Whatever 
any  member  shall  be  six  months  in  arrears  in  the  payment  of  his 
dues  upon  free  shares,  the  secretary  shall  give  him  notice  thereof  in 
writing,  and  a  statement  of  his  arrearages,  by  mailing  the  same  to 
him  at  the  last  poet-offioe  address  given  by  him  to  the  associaticHi, 
and  if  he  shaU  not  pay  the  same  within  two  months  thereafter,  Ihe 
hoard  of  directcvs  may,  at  their  option,  declare  his  shares  forfeited; 
and  at  the  time  of  snch  forfeitore  the  withdrawal  value  thereof  shall 
he  determined  and  stated,  and  the  defaulting  member  shall  be  en- 
titled to  withdraw  the  same  without  interest  within  one  year  upon 
such  notice  as  shall  be  required  of  a  withdrawing  shareholder,  and 
upon  failure  to  so  withdraw  the  same,  then,  and  in  that  case,  it  may 
revert  to  die  association. 

(Former  section  180;  L.  1894,  ch.  70S,  |  1.) 

§  221.  Loani  due  when  memberi  in  arreais.  —  Whenever  a  bor^ 
rowing  shareholder  shall  be  in  arrears  in  the  payment  of  his  dues, 
interest  or  premium  two  months,  the  whole  loan  shall  become  due 
at  the  option  of  the  board  of  directors,  and  they  may  proceed  to 
enforce  collection  upon  the  securities  held  by  the  association.  The 
withdrawal  value  at  the  time  of  the  commencem^t  of  the  acticm  of 
all  shares  pledged  «s  collateral  security  for  the  loan,  shall  be  applied 
upon  the  loan  and  arrearages  of  interest,  premium  and  fines  thereon, 
and  the  shares  deemed  surrendered  to  the  association. 

(Former  section  IBl;  L.  1B94,  ch.  706,  |  1.) 

§  282.  May  pnrohaie  at  foreoloiare  sale.  —  Any  corporation  in- 
corporated under  the  provisions  o£  this  article  or  under  the  provisions 
of  either  of  the  repealed  acts  hereafter  enumerated  in  section  two 
hundred  and  thirty-two  of  this  chapter  may  purchase  at  any  sale, 
public  or  private,  any  real  estate  upon  which  it  may  have  a  mortgage, 
judgment  lien  or  other  incumbrance,  tak^i  or  obtained  in  good  faith 
in  the  r^^lar  transaction  of  the  business  of  the  association,  and  may 
sell,  exchange,  convey,  lease  or  mortgage  the  same  or  any  real  estate 
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it  now  owns  st  pldasore  to  any  perBon  or  persons;  it  may  also  hold 
and  own  real  estate  for  the  purpose  of  occupying  the  same  with  its 
own  business  office.  Ezc^t  that  no  exchange  of  real  estate  shall  be 
made  except  by  the  unanimous  vote  of  the  directors  of  the  corpor- 
ation maVing  sQch  exchange,  and  no  such  exchange  shall  be  made 
upon  a  basis  involving  the  paymoit  t^  said  oorporation  oi  any  difiet^ 
ence  in  value  mdeas  approved  by  the  superintendent  of  banks.  No 
corporation  incorporated  under  the  provisions  of  this  article  or 
xmder  the  provisions  of  either  of  the  repealed  acts  hereafter  enumer- 
ated in  section  two  hundred  and  thir^-two  of  this  chapter,  shall 
hereafter  purchase  or  exchange  real  estate  except  as  hereinbfore  pro- 
vided; and  every  contract  hereafter  made  by  or  on  behalf  of  any 
such  association  for  the  purchase  or  exchange  of  real  estate  or  for 
any  purpose  not  hereinbefore  expressly  authorized  shall  be  void. 
Any  ofBcer  of  any  association,  who  shall  consent  to  or  participate  in 
the  mating  of  any  such  void,  illegal  or  unauthorized  contract  for 
the  purchase  or  exchange  of  real  estate,  or  who  shall  transfer  to  any 
person  or  persons  any  property  of  the  corporation  in  pursuance  of 
any  such  void,  ill^al  or  unauthorized  cwitract  shall  be  guilty  of  a 
misdemeanor. 

(Fonner  Mction  ISSi  L.  1894,  ch.  TOO,  (  1;  L.  1601,  oh.  328,  |  3.) 

g  22S.  Association  may  borrow  to  pay  withdrawals.  —  Any  assooia- 
tion  organized  in  pursuance  of  the  provisions  of  this  artide  may 
borrow  money  for  the  purpose  of  making  loans  or  paying  with- 
drawals, not  exceeding,  however,  two  thousand  dollars,  so  long  as  its 
aocnmula.ted  capital  shall  not  exceed  twenty  thousand  dollars,  and 
when  its  accumulated  capital  exceeds  that  sum,  not  exceeding  ten 
per  centum  thereof.  No  money  borrowed  shall  be  for  a  longer  term 
than  one  year.  Any  association  having  a  surplus  in  its  treasury 
for  which  there  is  no  demand  for  loans,  withdrawing  stockholders, 
matured  or  paid-up  stock,  may  loan  the  same  to  another  association, 
organized  under  the  provisions  of  this  article,  subject  to  the  pro- 
visions of  this  section,  on  the  part  of  the  borrowing  association. 
No  association  shall  borrow  or  make  loans  in  this  section  authorized, 
except  by  a  majority  vote  of  all  the  members  of  its  board  of  directors, 
the  vote  to  be  recorded  by  ayes  and  nays  in  its  regular  minutes. 

(FomMT  Mctlon  ISS;  L.  IBM,  eta.  TOS,  |  1.) 
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§  224.  Profit!  and  losses  asoeTtained  annnall;.  —  Profits  and 
losses  shall  be  ascertained  at  least  aimu«Ily,  and  shaU  be  distributed 
to  all  shares  outstanding  at  the  time  of  aueh  distribution,  in  the 
manner  provided  by  the  by-laws  of  the  association.  At  each  periodi- 
cal distribution  of  profits,  the  board  of  directors  shall  reserve  and 
carry  to  a  reserve  or  contingent  fund,  a  sum  equal  to  at  least  five 
per  centum  of  the  net  earnings  during  the  period  since  the  last 
previous  dividend  was  declared,  until  such  reserve  or  contingent 
fund  shall  be  equal  to  at  least  five  per  centum  of  the  dues  and  divi- 
dends credited  to  members  hy  series  or  otherwise,  and  equal  to  at 
least  fifty  per  centum  of  the  book  value  of  all  real  eatat«  owned  by 
the  association.  The  directors  may  carry  to  such  reserve  or  con- 
tingent fimd  any  further  portion  of  the  undivided  earnings  that  in 
their  discretion  seems  wise.  When  any  association  takes  property 
at  a  foreclosure  sale  or  in  extinguishment  of  a  debt,  it  shall  not  be 
put  upon  the  books  of  the  association  at  a  figure  in  excess  of  the 
sum  due  the  association  at  the  time  of  first  default.  Whenever,  by 
any  loss  which  an  association  may  sustain,  from  this  or  any  other 
cause,  the  reserve  or  contingent  fund  is  reduced  below  five  per  coatnm 
of  the  dues  and  dividends  credited  to  members  by  series  or  other- 
wise, or  below  fifty  per  centum  of  the  book  value  of  all  real  estate 
owned  by  an  association,  the  board  of  directors  shall,  at  each  periodi- 
cal distribution  of  profits,  carry  to  such  reserve  or  contingent  fnnd 
five  per  centum  of  the  net  earnings  during  the  preiod  since  the  last 
previous  dividend  was  declared,  imtil  such  reserve  or  contingent 
fund  shall  again  be  equal  to  at  least  five  per  centum  of  the  dues  and 
dividends  credited  to  members,  by  series  or  otherwise,  and  equal  to 
at  least  fifty  per  centum  of  the  book  valuation  of  all  real  estate 
owned  by  the  association.  This  section  applies  to  every  association 
or  corporation  organized  under  the  provisions  of  this  article  and 
under  chapter  one  hundred  and  twenty-two  of  the  laws  of  eighteen 
hundred  and  fifty-one,  chapter  five  hundred  and  fifty-six  of  the  laws 
of  eighteen  hundred  and  eighty-seven,  chapter  six  hundred  and  eighty- 
nine  of  the  laws  of  eighteen  hundred  and  ninety-two  and  the  acts 
amendatory  of  each  and  every  of  said  laws. 

{Fomar  wvtion  1S4;  L.  18»4,  oh.  TOO,  |  Ij  L.  1000,  ob.  432,  |  1.) 
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%  225.  Trutifer  of  ihara.  —  No  transfers  of  shares  shall  be  bind- 
ing upon  the  association  until  the  same  have  been  made  upon  the 
books  of  the  association;  and  the  transferee  thereof  ahttti  take  the 
same  charge  with  all  the  liabilities  and  conditiona  attaching  thereto 
in  the  bands  of  the  one  transferring  the  same.  The  association  may 
require  a  "  transfer  fee,"  not  exceeding  twenty-five  cents  per  share, 
or  in  lien  thereof  a  total  fee  not  exceeding  one  dollar  on  each  transfer, 

(Former  Mction  185;  L.  1894,  ch.  TOO,  t  1.) 

§  226.  Attorney;  auditors;  amendmenti  to  by-lawi;  right  to  vote.  — 
The  board  of  directors  shall  have  the  power  to  appoint  and  remove, 
at  pleasure,  an  attomey-at-law  for  the  association.  The  by-laws  of 
the  association  may  provide  for  the  election  of  auditors,  and  prescribe 
their  duties  and  compensation,  and  shall  provide  in  what  manner  the 
by-laws  themselvee  may  be  amended.  At  the  time  of  the  adoption 
of  by-laws  on  the  formation  of  an  association,  only  those  members 
who  have  joined  in  the  certificate  of  incorporation  are  entitled  to 
vote,  and  each  incorporator  shall  have  only  one  vote. 

(Foimer  section  186;   L.  1864,  cb.  706,  |  1.) 

§  227.  EUgibili^  to  membership;  exemptum  from  exeontion;  from 
tazatioB.  —  Any  person  of  full  age  and  sound  mind  may  become  a 
member  of  the  association  by  taking  one  or  more  shares  therein  and 
subscribing  to  the  by-laws,  and  annezii^  to  his  signature  his  post- 
office  address;  and  whenever  he  desires  his  post-office  address  changed 
he  shall  give  written  notice  thereof  to  the  secretary  of  the  associa- 
tion ;  and  for  the  purpose  of  giving  any  member  notice,  by  mail,  the 
last  post-offloe  address  given  by  him  shall  be  deemed  the  proper  one. 
A  minor  may  hold  shares  in  the  name  of  a  parent,  guardian  or  next 
friend,  as  trustee  for  him,  but  the  association  shall  not  be  respon- 
sible to  said  infant  for  any  moneys  received  by  said  trustees  on 
account  of  said  shares  from  the  association.  All  accumulations 
upon  shares  in  said  association  held  by  any  person  shall  be  exempt 
from  execution  and  proceedings  supplementary  thereto  to  the  amount 
of  six  hundred  dollars;  and  the  association  itself  shall  be  deemed 
an  institution  for  savings,  and  not  taxable  under  <any  tax  law  which 
shall  exempt  savings  banks  or  institutions  for  savings  from  taxation, 
nor  shall  any  law  passed  hereafter,  taxing  corporations  in  any  form, 
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be  deemed  to  include  associations  formed  imder  this  artide,  uolesa 
the7  are  speoificallj  named  in  sudi  law. 

(Former  aeetion  187;  L.  18«4,  eh.  706,  |  1.) 

See  Tax  Iaw,  |  4,  mibd.  14. 

§  288.  Annual  reporta  to  Imaku^  department.  —  Every  association 
organized  under  the  proviaions  of  this  article  or  under  the  provi- 
sions of  chapter  one  hundred  and  twentj<two  of  the  laws  of  eighteen 
hundred  and  Mtj-oofi  and  the  acts  amendatory  thereof,  or  under 
chapter  five  hundred  and  fifty-six  of  the  laws  of  eighteen  hundred 
and  ei^ty-sevoi,  or  tmder  'Articles  five  and  six  of  chapter  six  hun- 
dred and  eighty-nine  of  the  laws  of  eighteen  hundred  and  ninety- 
two,  shall,  annually,  on  or  before  the  thirtieth  day  of  January,  make 
a  full  report  in  writing  of  the  affairs  and  conditions  of  such  corpora- 
tion on  the  thirty-first  day  of  December  of  the  next  preceding  year 
to  the  superintendent  of  banks,  in  such  form  and  by  such  officers  of 
the  corporation  as  the  said  superint^dent  may  designate.  Every 
payment  made  to  an  officer  or  agent  of  tlie  association,  l^  authority 
of  the  association,  or  by  virtue  of  any  provision  of  its  by-laws  or 
articles  of  aaeociation,  shall,  for  the  purposes  of  this  section,  be 
deemed  a  payment  to  the  association  and  accounted  for  1^  it.  Such 
report  shall  be  verified  by  the  oath  of  the  officers  making  the  same, 
and  shall  include  the  receipts  of  such  association  from  all  sources, 
including  membership  or  share  fees,  and  all  other  compensation  paid 
to  ofBcers  or  agents  by  members  or  persons  expecting  to  become 
members.  Such  report  shall  also  include  all  expenditures  made  by 
such  association,  and  for  what  purpose  expended.  Every  association 
shall  make  any  further  reports  which  said  superintendent  of  banks 
shall  require,  and  in  such  form  and  as  to  such  matters  relating  to 
the  condition  and  conducting  of  the  business  of  the  association,  as 
such  superintendent  shall  designate.  Any  wilful  and  false  swearing 
in  making  and  verifying  any  such  report  shall  be  deemed  perjury. 

<Fonner  Mction  ISB;  L.  1884,  ch.  705,  I  1.) 

§  220.  Forfeiture  for  failure  to  report.  —  If  any  such  association 
shall  fail  to  furnish  to  the  superintendent  of  banks  any  report  re- 
quired by  this  article  at  the  time  so  required,  it  shall  forfeit  the  sum 
of  ten  dollars  per  day  for  every  day  such  report  shall  be  delayed  or 
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wUhbeld ;  and  the  saperintendent  of  banks  may  maintain  an  action 
in  his  name  of  office  to  recover  aoch  penalty  and  the  same  shall  be 
paid  into  the  treasury  of  the  state  and  applied  to  the  expense  of  the 
said  department,  or  he  may  report  the  facta  to  the  attomey-gateral, 
who  may  bring  an  action  for  recovery  in  the  name  of  the  people  of 
the  state  of  New  York;  provided,  however,  that  the  superintendent 
may,  for  good  cause  shown,  extend  the  time  within  which  such  re- 
port is  to  be  filed  not  exceeding  twenty  days.  He  shall  also  annually 
pnUish  a  full  report  of  the  condition  of  all  associations  formed  under 
the  provisions  of  this  article  or  under  the  provisions  of  the  acts 
enumerated  in  sectiim  two  hundred  and  thirty-two  of  this  chapter. 

(Former  aaction  ISBj  L.  1804,  oh.  70S,  |  1.) 

g  830.  Tiiitatlon  b;  superintendent  of  banks.  —  All  as60ciati(»i8 
organized  under  the  provisions  of  this  article  or  under  the  acta 
specified  in  section  two  hundred  and  twenty-eight  of  this  article  shall 
at  all  times  be  subject  to  visitation  and  examination  }yy  the  superin- 
tendent of  banks,  his  deputies  or  duly  authorized  agents;  and  he 
shaU  examine  or  cause  to  be  examined  eai^  of  said  associations  at 
least  onoe  in  each  year.  It  shall  also  be  the  duty  of  said  auperin- 
toident  by  himself,  bis  deputies  or  duly  authorized  agents  to  make 
examination  of  the  affairs  of  any  of  said  associations  whenever  in 
the  judgment  of  said  superintendent  the  aiinu<al  or  any  other  report 
made  to  said  department  as  required  in  this  article  shall  in  any 
manner  indicate  or  reveal  that  its  business  is  being  conducted  in  a 
manner  not  authorized  by  its  articles  of  association  or  by-laws  or 
by  the  laws  of  the  stete  of  New  York  under  whidi  it  is  oiganized 
or  in  an  irregnlar  or  imsafe  manner,  and  when  any  association  shall 
fail  wholly  to  make  the  reports  required  by  the  provisions  of  this 
article;  all  expenses  incurred  in  making  such  examination  or  in- 
vestigation herein  authorized  shall  be  paid  from  the  funds  provided 
l^  section  two  hundred  and  thirty-five  of  this  chapter,  except  the 
annual  examination  herein  provided  for  and  also  excepting  exam- 
inations made  by  reason  of  the  business  being  conducted  in  a  manner 
not  authorized  by  its  articles  of  association  or  in  violation  of  law 
or  in  an  irr^ular  or  unsafe  manner  as  hereinbefore  provided ;  but  no 
charge  shall  be  made  therefor  when  the  examination  is  made  by  said 
superintendent  personally  or  by  one  of  the  salaried  employees  of  his 
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department,  except  for  traveliiig  or  other  neoesBarj  expenses,  bat 
when  made  by  some  person  duly  appointed  bj  said  superintendent 
other  than  a  salaried  officer  of  his  department,  the  amount  charged 
shall  not  exceed  the  Bum  of  ten  dollars  per  day  for  the  time  actually 
expended  in  making  the  examination  and  reports  of  same  and  in 
getting  to  and  from  the  place  of  examination  and  the  actual  necessary 
expenses  incurred. 

(Former  section  IM;  L.  18M,  eh.  70S,  S  1.) 

g  231.  Annnal  statement  to  stockholders. — Each  association  shall 
at  least  annually  publish  and  deliver  to  each  shareholder  on  applica- 
tion a  complete  and  detailed  statement  of  its  financial  situation  and 
the  business  conducted  since  the  issuing  of  its  last  prior  statement. 

(Former  section  191;  h.  1894,  ch.  706,  |  1.) 

§  232.  Froriiions  applicable  to  assooistions  formed  nnder  certain 
acts.  —  Chapter  one  hundred  and  twenty-two  of  the  laws  of  eighteen 
hundred  and  fifty-one,  chapter  five  hundred  and  sixty-four  of  the 
laws  of  eighteen  hundred  and  serenty-five,  chapter  ninety-six  of  the 
laws  of  eighteen  hundred  and  seventy-eight,  and  chapter  five  hun- 
dred and  fifty-six  of  the  laws  of  eighteen  hundred  and  eighty-seven, 
and  article  six  of  chapter  six  hundred  and  eighty-nine  of  the  laws 
of  eighteen  hundred  and  ninety-two,  are  hereby  repealed,  except  as 
to  associations  oi^anized  prior  to  May  fifteenth,  eighteen  hundred 
and  ninety-four,  under  either  of  said  acts,  but  such  association  shall 
be  subject  to  the  provisions  of  section  two  hundred  and  twenty-two, 
two  hundred  and  twenty-eight,  two  hundred  and  twenty-nine,  two 
hundred  and  thirty,  and  two  hundred  and  thirty-five  of  this  chapter 
and  to  such  provisions  of  section  two  hundred  and  sixteen  and  two 
hundred  and  nineteen  as  are  expressly  made  applicable  to  them. 

(Former  section  192;  L.  1994,  cb.  706,  i  1;  L.  1901,  oh.  328,  (  4.) 

§  233.  Amendments  to  articles.  — No  change,  alteration  or  amend- 
ment shall  be  made  in  or  to  the  articles  of  association,  certificate  of 
incorporation  or  by-laws  of  any  corporation  incorporated  under  the 
provisions  of  this  article  or  of  the  acts  enumerated  in  the  preceding 
section  unless  such  change,  alteration  or  amendment  shall  have  first 
been  submitted  to  the  superintendent  of  banks  and  shall  have  re- 
ceived his  written  approval,  which  may  be  given  or  withheld  in  his 
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iliscretioii,  and  shall  also  liaTe  been  duly  adopted  at  a  meetiiig  of 
stockholders,  of  which  meeting  thirtj  days'  notice  hj  mail  shall  be 
given  to  each  shareholder  of  record.  Such  notice  shell  contain  a 
tme  copy  of  the  proposed  change,  alteration  or  amendment  Any 
corporation  denning  itself  aggrieved  by  the  refnsal  of  the  superin- 
tendent of  banks  to  give  snch  vritten  approral  may  apply  to  any 
justice  of  the  supreme  court,  upon  notice  to  the  superintendent  of 
banks,  for  &  review  of  snch  decision.  Such  justice  diaU  upon  such 
application  being  made  review  the  decision  of  the  said  superintoLd- 
ent  upon  such  evidence  as  may  be  presented  to  such  justice,  who  may 
set  aside  the  action  of  the  said  superintendent  and  approve  such 
change,  alteratioo  or  amendment.  And  such  approval  by  said 
justice  shall  permit  such  corporation  to  make  such  change,  alteration 
or  amendment  as  approved. 

(Former  section  192;  L.  18M,  eh.  70S,  I  1;  L.  IMl,  di.  >2S,  |  4.) 

§  234.  Beinoorporatiou.  —  Any  association  now  existing  and 
heretofore  incorporated  under  the  provisions  of  chapter  one  hundred 
and  twenty-two  of  the  laws  of  eighteen  hundred  and  fifty-one,  and 
of  the  acts  amendatory  thereof,  or  chapter  five  hundred  and  fifty-six 
of  the  laws  of  eighteen  hundred  and  eighty-seven,  or  articles  five 
and  six  oi  chapter  six  hundred  and  ei^ty-nine  of  the  laws  of  eighteen 
hundred  and  ninety-two,  may  become  entitled  to  the  benefits  of  this 
•liicle  and  reincorporate  under  it«  provisions  in  the  following 
manner: 

1.  Upon  a  majority  vote  of  all  the  directors  so  requesting,  the 
preeidoit  and  secretary  of  the  association  shall  call  a  special  meeting 
of  the  shar^olders  to  consider  and  determine  the  question  whether 
the  association  shall  reincorporate  under  the  provisions  of  this  articla 
Such  notice  shall  specify  the  object  of  such  meeting  and  be  mailed 
postage  prepaid,  not  less  than  thirty  days  prior  to  the  date  fixed  for 
the  meeting,  to  every  shareholder  at  his  last  post-office  address  known 
to  the  association. 

2.  At  such  meeting  a  majority  vote  of  those  in  attendance  shall 
decide  all  questions  considered  at  the  meeting,  the  vote  being  by 
member  or  by  shares,  according  to  the  rule  already  existing  in  the 
association.  The  meeting  may  be  adjourned  from  time  to  time  if 
deemed  advisable. 
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3.  If  the  shareholders  decide  not  to  reincorporate,  another  meeting 
for  auch  purpose  shall  not  be  called  until  one  year  has  passed. 

4.  If  the  shareholders  decide  to  reincorporate  they  shall  proceed 
to  adopt  by-laws  for  the  association  when  reincorporated,  the  voting 
thereon  to  be  ihe  same  as  provided  in  the  foregoing  subdivision  two 
and  such  by-laws  shall  be  in  conformity  with  the  provisions  of  this 
article. 

5.  The  shareholders  having  decided  to  reincorporate^  and  having 
adopted  by-lawB,  shall  next  designate  the  fifteen  or  more  persons 
who  may  make  and  file  the  certificate,  and  have  the  certificate  re- 
corded as  provided  in  section  two  himdred  and  twelve  of  this  chapter. 

6.  Upon  the  said  fifteen  or  more  persons  complying  with  the  pro- 
visions of  said  section  two  hundred  and  twelve  and  filing  said  by- 
laws with  the  superintendent  of  banks,  the  association  shall  become 
fully  incorporated  under  this  article. 

All  obligations  in  favor  of  the  old  association  at  the  time  of  such 
change  shall  belong  to  the  new  association  and  be  enforceable  by  it 
and  in  its  name  as  fully  and  completely  as  the  old  association  might 
have  enforced  them  if  no  change  had  been  made,  and  all  demands, 
claims  and  rights  of  action  against  the  old  corporation  may  be  en- 
forced against  the  new  corporation  as  f  uUy  and  completely  as  thou^ 
no  change  had  been  made. 

(Former  MCtion  IDS;  L.  1894,  cb.  70S,  |  1.) 

§  235.  AtBeitment  of  sitooiBtioni  for  benefit  of  banking  department. 

—  The  superintendent  of  banks  is  hereby  empowered  to  levy  an 
assessment  upon  each  association  incorporated  hereunder  or  under 
chapter  one  hundred  and  twenty-two  of  the  laws  of  eighteen  hundred 
and  fifty-one  and  acts  amendatory  thereof,  or  chapter  five  hundred 
and  fifty-six  of  the  laws  of  eighteen  hundred  and  eighty-seven  or 
articles  five  and  six  of  chapter  six  hundred  and  eighty-nine  of  the 
laws  of  eighteen  hundred  and  ninety-two,  for  the  purpose  of  defray- 
ing the  necessary  expenses  of  his  department  in  the  supervision  of 
said  associations,  ^tamination  and  publication  of  reports  as  follows, 
viz. :  3ftid  asseesment  shall  be  levied  upon  said  association  in  pro- 
portion to  their  assets  as  shown  by  the  last  preceding  annual  report, 
and  said  associations  shall  pay  the  same  within  t«n  days  after  notice 


D.qit.zeaOvGoOt^lc 


IB  given  by  said  superintendent ;  and  in  no  event  ^all  any  portion 
of  said  expenses  be  borne  by  ibt>  state. 

(Former  wction  194;  L.  1894,  ch.  706,  t  !•) 

§  236.  ZnvMtiiient  of  depoiita  and  income.  —  A  co-operative  sav- 
ings and  loon  association,  or  a  building  and  loan  association,  incoi^ 
porated  under  and  doing  businees  pursuant  to  the  laws  of  this  state, 
may  invest  its  deposits  and  the  income  derived  therefrom  in  the  same 
securitiee  in  which  savings  banks  are,  by  section  one  hundred  and 
forty-six  of  this  chapter,  authorized  to  invest  tb^r  d^wsits  and  &e 
inccmie  derived  therefrom. 

(Former  wotion  196a;  L.  1B08,  ch.  348,  {  1.) 

§  287.  Fayment  of  expeniei.  —  A  co-operative  savings  and  loan 
association,  a  building  and  iQutual  loan  association,  a  building, 
mutual  loan  and  accumulating  fund  association,  or  a  building  and 
lot  association  or  any  other  similar  corporation  or  association,  in- 
corporated under  and  doing  business  pursuant  to  the  laws  of  this 
state,  shall  not  moke  deductions  from  stock  payments  for  running 
expenses;  nor  shall  any  such  corporation  pay,  or  become  Hable  to 
■p&y,  either  directly  or  indirectly,  in  the  course  of  any  calendar  year, 
as  salaries,  commissions,  fees  or  other  compensation  to  its  officers, 
directors,  auditors,  attorneys,  agents,  clerks  and  all  other  employees, 
and  for  rent,  advertising,  commissions  and  all  other  operating  ex- 
penses, sums  of  mon^  the  aggregate  of  vrhich  shall  exceed  two  and 
one-half  per  centum  of  the  total  amount  of  the  dues  actually  received 
and  credited  to  its  members  and  the  dividends  duly  apportioned  end 
credited  thereon,  on  the  first  day  of  such  calendar  year,  including 
dnes  and  dividends  credited  to  the  holders  of  matured  stock.  The 
term  "  operating  expenses  "  as  used  in  this  section  shall  not  be  con- 
Btmed  to  include  tax  on  mortgages,  taxes,  assessments,  repairs  or 
insurance  on  real  estate,  commissions  on  the  sale  of  real  estate, 
reasonable  diai^es  for  collecting  the  rent  or  superintending  the  re- 
pair or  improvement  of  real  estete  situated  outside  of  the  limite  of 
New  York  state  and  more  than  two  hundred  miles  from  the  mwn 
office  of  the  corporation,  interest  on  matured  shares  or  any  other 
interest  which  the  corporation  may  have  paid  or  become  liable  to 
pay,  proper  legal  charges  for  searching  titles  or  the  preparation  of 
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legal  papers,  expeoBee  of  forecloenre  Buite  or  otlier  bcnia  fide  litiga- 
tiou,  nor  charges  for  examinatioiu  made  hy  the  direction  of  the 
saperintendent  of  banks.  The  proTisions  of  this  section,  in  so  far 
as  they  limit  the  expenditures  for  expenses,  shaU  not  appl;  to  build- 
ing and  lot  ASBOcifttioiis  nor  to  any  corporation  whose  accumulated 
capital,  consisting  of  the  dues  and  dividends  standing  to  the  credit 
of  its  members,  is  less  than  twent?  thousand  dollars.  In  case  of  the 
violation  of  the  provisitms  of  this  section,  by  any  such  corporation, 
ihe  superintendent  of  banks  shall,  upon  learning  of  such  violation, 
by  an  order  nnder  bis  hand  and  o£Scial  seal,  addressed  to  such  cor- 
poration and  served  upon  it  in  the  manner  prescribed  for  the  service 
of  a  summons  by  section  four  hundred  and  thir^-one  of  the  code  of 
civil  procedure,  direct  a  discontinuance  of  snch  violation  and  con- 
formity with  the  requirements  of  this  8ecti<Hi,  and  if  such  corporation 
shall  refuse  or  neglect  to  bring  its  said  exp^ises  within  the  limit 
prescribed  by  this  section,  within  six  months  from  the  time  of  the 
service  of  such  order,  as  aforesaid,  the  superintendent  of  banks  shall 
communicate  the  facts  to  the  attorney-general,  who  shall  thereupon 
institute  such  proceedings  against  the  corporation  as  are  authorized 
in  the  case  of  involvent  corporations  or  such  other  proceedings  as 
the  nature  of  the  case  may  require.  The  provisions  of  this  section 
shall  apply  to  all  foreign  corporations  doing  business  under  tiie  per- 
mission and  certificate  of  tiie  superintendent  of  banks,  and  said 
superintandent  of  banks  shall  not  renew  such  permission  or  issue 
such  certificate  to  any  corporation  that  shall  have  violated  the  pro- 
visions of  this  section. 

(Former  B«otlon  IHb)  L.  1M3,  oh.  84i  L.  1M»,  eh.  673;  L.  IIHM,  dl.  STS.) 

§  238.  Constnictioa  of  term  "  oo-operative  savings  and  loan  aiso- 

oiatioa."  —  The  term,  "  co-operative  savings  and  loan  association," 
shall  include  every  corporation,  company  or  association  doing  busi- 
ness in  this  state  and  having  for  a  part  of  its  titie  or  name  the  words 
"  building  *as3oication,"  "  building  and  loan  association,"  "  build- 
ing and  mutual  loan  association,"  "  savings  and  loan  association," 
"  savings  association,"  "  co-operative  loan  association,"  or  "  co-opera- 
tive bank,"  end  every  corporation,  company  or  association  whose 

■  Bo  in  original. 
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stodc  is  wholly  or  in  part  payable  by  a  cnmnlatiTe  fnnd  in  regular 
or  periodical  instalments,  or  which  is  doing  bnsineae  in  the  form  and 
of  a  character  similar  to  that  aathorized  by  this  article  organized  or 
incorporated  in  this  state  or  in  any  state  or  country  oataide  of  tbia 
state. 

(Former  wction  2|  L.  1898,  eh.  68>.} 

g  8SB.  Constraetioa  d  referenoe  to  laws  of  aighteen  Imndred  nine^- 
two.  —  Whenever  reference  is  made  prior  to  May  thirty-first,  eigbtoMi 
himdred  and  ninety-«i^t,  in  any  of  the  statutes  of  the  state  of  New 
Yoik  to  article  &ve  or  six  and  to  articles  five  and  six  of  chapter  six 
hundred  and  ei^ty-nine  of  the  laws  of  eighteen  hundred  and  ninety- 
two  of  the  said  reference  shall  be  construed  to  mean  and  refer  to 
article  six  of  this  chapter. 

(Former  Mction  190;  L.  1804,  eh.  TOS,  S  1-) 

g  240.  When  aisooiation  may  be  diswlved.  —  In  either  of  the  fol- 
lowing cases,  any  association  incorporated  under  chapter  one  hun- 
dred and  tweuty-two,  laws  of  eighteen  himdred  and  fifty-one,  entitled 
"  An  act  for  the  incorporation  of  building,  mutual  loan  and  accumu- 
lating fund  associations,"  and  the  acts  amendatory  thereof,  may  be 
dissolved,  or  the  court  may  declare  and  adjudge  that  it  has  been  dis- 
solved, or  that  its  corporate  existence  has  terminated,  and  the  assets 
of  such  corporation  may  be  distributed  among  those  entitled  thereto : 

1.  Whenever  the  time  of  the  existence  of  such  association,  as 
specified  in  its  certificate  of  incorporation,  has  expired ; 

2.  Whenever  all  the  shares  of  such  association  shall  be  redeemed 
bj  advances  thereon,  or  whenever  the  owners  of  unredeemed  shares 
shall  be  paid  the  ultimate  value  thereon,  as  provided  in  the  articles 
of  association ; 

3.  Whenever  it  shall  appear  to  the  satisfaction  of  the  court  that 
the  association  has  ceased  to  do  business,  and  that  the  purposes  of 
its  existence,  as  contemplated  by  the  said  act  and  by  its  certificate 
of  incorporation,  have  been  accomplished ; 

4.  In  any  of  the  cases  specified  in  section  one  hundred  and  one 
of  the  general  corporation  law,  where  no  officer,  director,  agent  or 
other  person  can  be  found  upon  whom  service  of  process  in  behalf  of 
the  corporation  is  authorieed  by  law. 

(L.  1900,  ch.  OOO,  I  1.) 
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§"  841.  Fetitioii  for  disiolation.  —  In  either  of  the  cases  speciBed 
in  section  two  hundred  and  forty  a  petition  ma;  be  presented  to  the 
supreme  court  in  the  district  where  the  real  property  of  such  associa- 
tion, or  any  part  of  said  property,  is  or  was  situated,  or  where  the 
place  of  business  of  such  association  is  or  w>a8  located.  Such  petition 
may  be  presented  by  any  officer,  director  or  trustee,  member,  share- 
holder or  creditor  of  such  association  or  by  the  executor,  adminis- 
trator or  assigns  of  any  such  officer,  shareholder,  member  or  creditor, 
or  by  any  other  person  or  corporation  who  has  or  may  have  an  in- 
terest in  obtaining  the  relief  prayed  for  in  such  petition,  or  who  may 
have  an  interest  in  procuring  from  some  one  authorized  to  represent 
said  corporation  some  conveyance  or  other  iustniment  to  perfect  title, 
or  to  remedy  an  apparent  defect  in  title  to  real  property  which,  or 
some  interest  in  which,  may  at  some  time  have  been  or  might  be 
claimed  to  have  been  owned  by  said  association.  Such  petition  shall 
be  verified  and  shall  set  forth  the  name  of  the  association  and  the 
place  where  its  certificate  of  incorporation  is  filed;  the  nature  of  the 
interest  of  the  petitioner  in  the  association  or  in  the  application; 
under  which  of  the  eases  specified  in  section  two  hundred  and  forty 
of  this  chapter  the  application  falls ;  and  a  concise  statement  of  the 
condition  of  the  affaire  of  such  association,  to  the  best  of  the  peti- 
tioner's knowledge,  information  and  belief,  together  with  any  other 
facta  that  may  be  deemed  appropriate. 

(L.  1906,  ch.  «00,  9  I.) 

§  242.  Frooeedings  on  presentation  of  petition.  —  Upon  the  pre- 
sentation of  such  petition  the  court  must  mate  an  order,  returnable 
in  not  less  than  twenty-one  days,  requiring  such  association,  its  offi- 
cers, directors  or  trustees,  members,  shareholders  and  creditors,  and 
all  other  persons  having  any  interest  in  such  association  or  in  its 
assets,  to  show  cause  why  the  relief  provided  for  in  section  two  hun- 
dred and  forty  of  this  chapter  should  not  be  granted ;  such  order 
shall  be  published  once  a  week  for  three  successive  weeks  in  a  news- 
paper specified  in  the  order,  published  in  the  county  wherein  the 
order  is  entered,  or  where  the  certificate  of  incorporation  of  sueh 
association  is  filed,  and  such  publication  shall  be  deemed  to  constitute 
sufficient  service  of  the  order  and  of  notice  of  the  application  upon 
all  persons  and  classes  of  persona  designated  in  the  order.     But  the 
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court  may  direct  such  different  or  other  Bervice  thereof  aa  it  maj 
deem  proper.  A  cop;  of  such  petition  and  of  the  order  to  show 
cause  granted  thereon  eball  be  served  upon  the  attomej-^neral  and 
the  superintendent  of  bonks  of  the  state  of  New  York,  at  least  eight 
days  before  the  return  da;  thereof. 
(L.  IMS,  Ob.  SOO,  I  3.) 

§  243.  HeuinguidorderfordisMliition;  appointment  of  trustee. — 
At  the  time  and  place  specified  in  the  order,  or  to  which  the  hearing 
is  adjourned,  the  court,  or  the  referee,  if  the  court  should  direct  « 
reference,  mast  hear  all  persons  opposing  the  praper  of  the  petition, 
hear  the  sll^ations  and  proofs  of  the  parties,  and  determine  the 
facts.  If  the  court  shall  be  satisfied  that  the  association  has  already 
been  dissolved,  or  that  its  l^al  existence  has  terminated,  it  shall 
make  an  order  so  declaring  and  adjudging.  If  it  shall  find  that  the 
association,  though  l^all;  in  existence,  ought  to  be  dissolved,  it  e^all 
make  an  order  dissolving  it,  and  upon  the  entry  of  such  order  the 
assooiatifm  is  dissolved.  In  either  case  it  shall  appoint  a  trustee 
or  trustees  for  the  purpose  of  settling  its  affairs,  collecting  and  pay- 
ing any  outstanding  debts,  and  dividing  among  the  persons  entitled 
thereto  the  money  or  other  property  remaining  after  payment  of 
debts  and  necessary  expenses.  Such  trustee  or  trustees  shall  have 
the  same  powers  and  duties  as  trustees  \mder  section  thirty-five  of 
the  general  corporation  law,  and  shall  ^ve  security  as  the  court  may 
direct  for  the  faithful  performance  of  his  or  their  duties.  The 
trustee  or  trustees  so  appointed  may,  from  time  to  time,  sell,  at  public 
or  private  sale,  all  or  any  of  the  property  and  assets,  including  clslms 
of  any  kind,  which  belonged  to  the  association  when  it  was  dissolved 
or  ceased  to  exist,  and  may  execute  aU  conveyances  or  instruments 
requisite  to  perfect  the  title  of  the  purchaser. . 

(L.   1906,  ch.  600,   !  4.) 

§  244.  Beport  and  Compensation  of  tntatee.  —  Sudi  trustee  or 
trustees  shall  be  subject  to  the  control  of  the  court  in  the  same 
manner  as  a  receiver  appointed  in  a  proceeding  for  the  voluntary 
dissolution  of  a  corporation,  and  when  he  or  they  shall  have  com* 
pleted  the  liquidation,  shall  render  an  account  of  his  or  their  pro- 
ceedings, and  the  net  proceeds  in  his  of  their  hands  shall  be  die- 
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tributed  or  paid  into  court  as  ahall  be  determined  and  directed  bj 
the  oourt.  The  trustee  or  tnisteefl  ehall  thereupon  be  mtitled  to  be 
disohaified  from  further  liability.  The  proYisions  of  eeotion  three 
hundred  and  three  of  the  general  corporatim  law  shall  apply  to  the 
proceedings  hereby  provided.  Such  trustee  or  trustees  shall  be 
entitled  to  the  same  compensation  as  receivers  are  ^tit^  to  under 
section  thirty-thTee  hundred  and  twenty  of  the  code  of  civil  pro- 
cedure. 
(L.  iQOfl,  c^.  mo,  g  B.) 

§  840.  LimitatiaB  and  ooaitntotton  of  artiele.  —  Nothing  in  this 
article  shall  be  so  construed  as  to  repeal  or  limit  the  application  of 
the  provisionB  of  the  code  of  civU  procedure^  the  general  corporation 
law  or  oi  other  statutes  providing  for  the  voluntary  or  involuntary 
^BBolution  of  oorporationa  1^  axsticax  or  special  proceeding. 

(L.  lOM,  ah.  600,  I  0.) 
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Bniij>iNQ  Ain>  Lot  Absooiationb. 


CM.  ] 

HI. : 

298.  Borrowing  aumey. 

203.  Divideiub. 

204.  Monthlj  pftymenta. 

28S.  UahUity  of  •tockhoUwi  ud  direoton. 

200.  Ssttnptkm  ol  abuM  from  ttit  utd  «xeautioi). 

207.  Beporti. 

§  860.  Inoorpontion.  —  Five  or  mOTB  peraona  may  become  a  cor- 
poration for  the  pnrpoBe  of  aocnmolating  a  fund  for  the  purchase  of 
real  property,  to  pay  off  incnmbranoea  thereon,  to  aid  its  memhen 
in  acquiring  a  building  lot  or  lota,  and  mitHTig  improTements  thereon 
in  a  manner  and  form  apecified  in  the  certificate  of  incorporation, 
or  for  all  or  any  of  euch  purpoaee,  by  making,  acknowledging  and 
filing  a  certificate  of  inc<nporation  setting  f  ortli : 

I.  The  name  of  the  corporation. 

3.  The  location  of  its  principal  busineea  offioei 

3.  When  its  regular  meetings  ah&U  be  held  and  how  q>eoial  meet- 
ings may  be  called. 

4.  What  shall  be  a  quorum  to  transact  businesa  at  its  meetings. 

5.  How  members  shall  be  admitted,  and  tbeir  qoaUfioationa. 

6.  What  facers,  directors  or  attorneys  oi  the  oorporation  there 
ahall  be  and  how  and  when  chosen. 

7.  The  duties  of  such  officers,  directors  or  attorneys,  and  how 
removed  or  suspended  from  office. 

8.  The  names  of  the  persons  who  shall  be  such  officers  and  direct- 
ors for  its  first  year  and  until  others  are  (diosen  or  appointed  in 
their  places. 

9.  The  amount  of  eadi  share  and  how  ascertained 

10.  The  monthly  or  weekly  dues  per  share. 

II.  The  fees  to  be  paid  on  the  transfer  of  shares. 

12.  The  penalties  for  nonjayment  of  dues  or  fees,  or  other  viola- 
tion oi  the  provisions  of  the  certificate. 
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18.  The  qualification  of  voters  at  ita  meetings  and  the  mode  of 
voting. 

14.  The  manner  of  dividing  land  and  selecting  or  alloting  the  lots. 

15.  The  manner  of  altering  or  amending  the  certificate  of  in- 
corporation. 

16.  Sucb  other  provisions  not  inconsiatent  with  law  as  ahall  be 
necessary  for  the  convenient  and  effective  transaction  of  ita  bnsinees. 

Such  certificate  most  be  approved  bj  the  superintendent  of  banks 
and  filed  in  the  office  of  the  clerk  of  the  county  in  which  such  cor- 
poration shall  have  its  principal  busineas  office,  and  a  certified  copy 
thereof  shall  be  filed  in  the  office  of  the  superintendent  of  banks. 
Thereupon  the  pereons  who  have  subscribed  such  crtificate  and  such 
other  persons  as  shall  become  members  of  the  corporation  and  their 
successors  shall  be  a  corporation  by  the  name  specified  in  such 
certificate. 

(Former  sMtion  IBS;  L.  1SB8,  eh.  1B3,  9  1. 

Bee  General  Corporatioa  L&w,  tS  *,  6>  7-0,  23-SS,  2S--32,  37-41;  Peul  Law, 
SI  660,  661,  ess. 

§  261.  Powers.  —  The  directors  of  every  such  corporation  may 
call  in  and  demand  from  the  members  and  stockholders  thereof,  all 
sums  of  money  by  them  subscribed,  at  such  times  and  in  such  pay- 
ments or  instalments  as  the  certificate  of  incorporation  ahall  pre- 
scribe, under  the  penalty  of  forfeiting  the  shares  of  stock  subscribed 
for  and  all  previous  payments  made  thereon,  if  payment  shall  not 
bo  made  l^  the  member  or  stockholder  within  sixty  days  after  a  per- 
sonal demand  made  or  notice  requiring  such  payment  shall  have  been 
pubbshed  for  sis  successive  weeks  in  the  pewspaper  nearest  to  the 
principal  place  of  business  of  the  corporation.  But  no  corporation 
organized  under  this  article  shall  purchase  or  deal  in  or  take  security 
upon  real  estate  situate  more  than  fift^  miles  from  its  principal  offiee 
for  the  transaction  of  its  businesa,  and  no  such  corporation  ahall  make 
deductions  from  atock  payments  for  running  expenses. 

(Former  wction  ie6a;  L.  1S98,  eb.  1B3;  L.  1906,  ch.  S73.> 
See  Qenenil  Corporation  Law,  f  34;  Motion  ISS,  ante. 

§  863.  Borrowing  money.  —  Every  such  corporation  shall  have 
power  to  borrow  money  for  temporary  purposes  not  inconsistent  with 
the  objects  of  its  organization,  but  no  such  loan  dall  have  a  longer 
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duration  than  three  years,  nor  shall  itB  indebtednesa  for  ifiooej  8o 
borrowed  exceed  at  any  one  time  one-fonrtb  of  the  a^regate  amount 
of  its  shares  and  parts  of  shares  and  the  income  thereof  actually  paid 
in  and  reoeaved. 

(Fbrmar  iMtioa  19eb;  L.   1S98,  ch.  103.) 

§  S63.  Dividends.  —  Dividends  declared  from  the  earnings  of  the 
oorpomtion  shall  be  payable  in  ench  manner  as  may  be  provided  in 
the  certificate  of  incorporation. 

(Pormn  Mctlon  loec;  L.  1808,  oh.  103.) 

§  884.  JfontUy  payments.  —  tHo  holder  of  shares  shall  be  exempt 
from  making  the  monthly  or  other  stated  payments  provided  in  the 
certificate  of  incorporation  on  the  ground  that  by  reason  of  losses  or 
otherwise,  the  corporation  has  continued  longer  than  was  originally 
anticipated,  wherel^  the  payments  made  on  such  shares  have 
amounted  to  more  than  the  amount  originally  intended,  with  legal 
interest  thereon.  The  imposition  of  fines  for  nonpayment  of  dues 
or  fees  or  for  other  violation  of  the  certificate  of  incorporation,  or 
the  making  of  any  monthly  payment  required  by  the  certificate  of 
incorporation,  shall  not  be  deemed  a  violation  of  the  provisions  of 
any  statute  against  usury. 

(Former  lection  ]»ed;  L.  1898,  ch.  103.) 

§  865.  Liability  of  itookliolderi  and  direotort.  —  A  stockholder  of 
BDch  corporation  shall  be  liable  to  the  creditors  for  the  amount  un- 
paid on  the  stock  held  or  subscribed  for  by  him.  The  directors  or 
other  officers  of  every  such  corporation  shall  be  personally  liable  for 
any  fraudulent  use,  disposition  or  investment  of  any  moneys  or  prop- 
erty belonging  to  it,  or  for  any  loss  which  shall  be  incurred  by  any 
investment  other  than  such  as  are  mentioned  in  and  authorized  by 
this  article,  made  by  any  such  directors  or  officers,  but  no  director  or 
other  officer  shall  be  so  liable  unless  he  authorized,  sanctioned,  Ap- 
proved  of  or  made  such  fraudulent  use,  disposition  or  investment. 

(Former  Mction  106e;  L.  1898,  ch.  103.) 

See  Stock  Corporation  Law,  tJ  27-20,  oe-SO;  Peiwl  Law,  )}  200,  207,  20S. 
664,  66S,  668;  nee  referencea  under  section  196,  a»fe. 

g  866.  Exemption  of  shares  from  sale  and  ezeontloa.  —  The  shares 
held  by  the  members  and  stockholders  of  every  such  corporation  shall 
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be  exempt  from  sale  cm  ezecutitm  for  debt  to  an  extent  not  exceeding 
six  hiindfed  dollais  in  enoh  sharee  at  their  par  value.  Shares  held 
l^  monbeiB  of  awociations  incorporated  under  the  prorisions  oi 
lairs  of  eighteen  hundred  and  seTeDf7-two,  chapter  ei^t  hnndred 
and  twenty,  together  with  sn^  amounts  of  deposits  or  assessments 
made  on  account  thereof,  shall  be  exempt  from  attachment  or  sale 
on  execution  for  debt,  to  an  extent  not  exceeding  one  thousand  dol- 
lars, in  SQch  shareB,  deposits  or  assessments  at  their  par  value ;  pro- 
vided, the  person  holding  such  shares  is  not  the  owner  of  a  home- 
tead. 

(Former  mcUchi  l»«f;  L.  181)8,  ch.  193.) 

§  267.  Beports.  —  On  the  first  day  of  January  of  each  year  every 
such  corporation  shall  make  a  written  report  to  the  superintendent 
of  banks,  in  audk  form  and  containing  such  matters  as  he  shall  pre- 
scribe. Such  r^)orts  shall  give  the  condition  of  such  corporation 
«A  the  dose  of  buBineBs  on  the  thirty-first  day  of  December  in  each 
year;  and  snch  corporation  shall  also  make  reports  to  the  saperin- 
tandent  of  banks  whenever  required  'bj  him  and  as  of  the  day  desig- 
nated by  him. 

(Former  Mctlon  198g;  L.  188S,  di.  IBS.) 
Sm  Motlona  SI,  2K,  24,  tmtt. 


D.qit.zeaOvGoOt^lc 


THM  BANKHTO  lAW. 


ARTICLE  8. 

UOBTOAQI,  LoAir  AHD  iNTianCXHT   C0SPOKA.TIOIT8. 

280.  iDoorponttkm. 

281.  Depotit  reqnlMd;  authoriiatioii  eertifleftte. 

282.  Oeiieral  power*. 

2S4.  Verified  •Utenwnt  to  b«  fanUdied. 

iS6,  Imiw  of  lioenae. 

269,  Unlioenwd  oompuila*  prohibited. 

287.  Serocktion  of  licenM. 

2S8.  DMignfttion  of  •nperintendeiit  u  kttonMj. 

g  880.  Inoorporatiim.  —  Five  or  mora  persons  may  become  a  mort- 
ga^  loan  or  inTestment  corporation  by  making,  a^movledpng  «ad 
filing  in  the  office  of  tbe  derk  of  the  county  where  such  ocarporation 
is  to  be  eetablished,  and  in  tbe  ofiice  of  the  superintendoit  of  bank8> 
a  certificate  in  duplicate  which  shall  state: 

1.  Tbe  name  by  which  such  corporation  is  to  be  known. 

3.  The  particular  city,  town  or  village  where  its  c^terations  are 
to  be  carried  on. 

3.  The  amount  oi  its  capital  stock,  which  shall  in  no  case  be  less 
than  one  hundred  thousand  dollars. 

4.  The  names  and  places  of  residenoe  of  its  stockholders,  and  the 
number  of  shares  held  by  each. 

5.  The  date  at  which  said  corporation  shall  commence  and 
tmninate. 

6.  The  number  of  directors,  which  shall  not  be  lees  than  five,  and 
the  names  of  the  gtoekholders  who  shall  be  directors  for  the  first  year 
of  it«  incorporation,  accompanied  with  a  declaration  that  eac^  in- 
eorpomtor  will  accept  the  reeponsibilities  and  faithfully  diachai^ 
the  duties  of  a  director  therein,  if  elected  to  act  as  such. 

A  duplicate  of  such  certificate  when  filed  shall  be  recorded  by  the 
county  derk  in  the  books  kept  for  the  record  of  certificates  of  incor- 
poration, and  a  duplicate  by  the  superintendent  of  banks  in  a  book  to 
be  kept  l^  him  for  that  purpose.  Such  certificate  may  provide  for 
the  increase  of  capital  stock  and  of  tbe  number  of  persons  forming 
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the  corporation,  and  for  such  other  changes  not  contrary  to  law,  as 
may  be  thought  proper. 

(Fonner  iection  197;  L.  ISBS,  ch.  462.) 

See  Bection  180,  ante. 

g  281.  Deposit  required;  aathoTization  oertifioate.  —  Upon  it  ap- 
peairing  satiefactorily  to  the  superintendent  of  banks  that  the  capital 
stock  of  said  corporation  has  been  paid  in  caeh  and  that  it  has  other- 
-wiae  complied  with  law,  and  upon  hie  receiving  a  deposit  to  the 
amount  of  one  thousand  dollars  to  be  held  by  him  as  a  pledge  of 
good  faith  and  a  guaranty  of  compliance  with  this  chapter  on  the 
part  of  such  corporation,  to  be  In  euch  seeuritiea  and  assigned  in 
the  same  manner  as  specified  in  section  seventy-six  of  this  chapter 
in  refer^ice  to  deposits  to  be  made  by  banks  and  individual  bankers, . 
he  shall  issue  his  authorization  certificate  as  provided  in  section 
thirty-two  of  this  chapter. 

(Fomwr  lecUoii  198;  L.  ISOd,  ch.  iSi.) 
I  12-14,  anie. 


§  282.  Qeneral  powen.  —  In  addition  to  Ae  powers  conferred  by 
the  general  and  stock  corporation  laws,  a  corporation  otf^ized  aa 
provided  in  the  two  preceding  sections  shall  have  power  to  sell,  offer 
for  sale  or  negotiate  bonds  or  notes  secured  by  deed  of  trust  or  mort- 
gages on  real  property  situated  in  this  state  or  outside  of  this  state, 
or  chosee  in  action  owned,  issued,  negotiated  or  guaranteed  by  it, 
and  may  receive  money  or  property  either  from  its  own  stockholders 
or  other  persons  in  instalments  or  otherwise,  and  may  enter  into  any 
contract,  engagement  or  undertaking  with  such  persons  for  the  with- 
drawal of  such  m(»iey  or  property,  at  any  time,  with  any  increase 
thereof,  or  for  the  payment  to  them  or  to  any  person  of  any  sum  of 
money  at  any  time,  either  fixed  or  uncertain,  excepting  that  said 
corporation  can  not  do  a  general  deposit  business  without  complying 
with  the  provisions  of  section  fourteen  of  this  chapter. 

(Former  Mction  19B;  L.  1890,  ch.  408.) 

Bee  General  Corporation  Law,  If  11,  13,  14;  Stock  Corporation  Law,  g|  lS-18, 
60,  B2,  66,  61-64;  section  180,  ante. 

§  283.  Lioente.  —  The  superintendent  of  banks  may  issue  a 
license  under  his  hand  and  official  seal,  in  accordance  with  the  pro- 
visions of  this  article,  authorizing  mortgage  companies  organized 
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under  the  laws  of  anj  odier  state  to  transact  business  within  the 
limits  of  this  state ;  and  the  supervisory  power  granted  by  this  article 
sliall  apply  to  all  associations,  copartnerships,  inctividnals,  joint-stock 
companies,  firms  or  corporations  organized  under  the  laws  of  any 
other  state,  who  sell,  ofFer  for  sale  or  negotiate  bonds  or  notes,  secured 
by  deed  of  trust  or  mortgage  of  real  property  or  bonds,  or  obligations 
payable  in  instalments,  or  capital  stock,  or  ohoses  in  action,  owned, 
issued,  negotiated  or  guaranteed  by  them;  and  to  all  associations, 
copartnerships,  joint-stock  companies  or  corporations  organized  as 
provided  in  sections  two  hundred  and  eighty,  two  hundred  and  eighty- 
one  and  two  hundred  and  eighty-two  of  this  chapter,  and  the  provi- 
sions of  article  two  of  this  chapter  shall  apply  to  such. 
iVonan  McUon  200,  L.  1806,  cb.  468,  B  S.) 

§  884.  Veriiled  itatement  to  be  fnToislied.  —  Hie  companies,  asso- 
ciations, and  others  described  in  the  preceding  sections  shall  annually 
make  and  furnish  to  the  superintendent  of  banks  a  true  and  verified 
statement  of  their  financial  «»idition  in  detail  on  blanks  furnished 
by  him  for  that  purpose,  which  shall  show: 

1.  The  amount  of  capital  actually  paid  in  cash. 

2.  The  amoimt  of  capital  suhecribed. 

3.  The  undivided  profits  or  earnings  on  hand. 

4.  The  total  liabilities  itemized  in  such  form  as  may  be  indicated 
in  the  blanks. 

5.  The  total  amotmt  of  nume^  loaned,  invested  or  gaaranteed. 

6.  The  number  and  amount  of  all  mortgages  in  arrears  of  interest 
for  a  period  exceeding  six  months  prior  to  the  date  of  the  report. 

7.  The  number  and  amount  of  mortgages  foreclosed  during  the 
past  year. 

8.  The  present  cash  value  of  all  real  property  held  or  owned 
through  foreclosure,  and  such  other  and  further  information  con- 
cerning tieir  business  affairs  and  methods  as  the  superintendent 
sbftll  require. 

The  statement  shall  be  signed  by  the  officers  of  the  association, 
company  or  corporation  or  other  person  making  the  same,  and  in 
snch  form  as  the  superintendent  shall  prescribe.  The  superintend- 
ent may,  in  his  discretion,  require  a  like  report,  either  wholly  or  in 
part,  as  to  such  particulars  as  he  may  prescribe,  to  be  made  and  sub- 
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mitted  to  him  at  any  tiine  and  within  snoh  period  as  he  ma;^  desig- 
uate.  No  license  shall  be  issued  tmteBs  the  superintendent,  either 
pereonally  or  hj  some  competent  person  or  persona  appointed  by 
him,  has  visited  and  examined  thoroughly  into  the  condition,  busi- 
nees  methods  and  laffaire  generally  of  any  company,  association, 
corporation,  copartnership  or  individual  proposed  to  be  licensed  l^ 
him ;  and  he  may  make  sot^  exanunaticm  as  often  thereafter  as  he 
deems  necessary,  and  such  examination  shell  be  made  at  least  once 
in.  each  year.  The  superintendent  and  every  examiner  appointed 
by  him  shall  have  power  to  administer  an  oaQx  to  any  person  whose 
testimony  may  be  required  in  «ny  such  examination ;  and  all  boc^ 
and  papers  which  may  be  deemed  necessary  to  be  examined  by  the 
superintendent  or  the  exonuner  ^all  be  produced  when  demanded 
in  writing  by  him.  On  every  such  examination  inquiry  shaU  be 
made  as  to  the  condition  and  resources  generally  of  the  company, 
corporation,  association,  copartnership  or  individual  examined,  the 
mode  of  conducting  and  managing  its  affairs,  the  actions  of  its  di- 
rectors or  trustees,  the  inveetmemt  of  its  funds,  the  safety^  and  pm- 
deuoe  of  its  management,  the  security  afforded  to  those  by  whom  its 
engagements  are  held,  and  whether  the  requiremMita  of  itd  charter 
and  of  law  have  been  complied  with  in  the  admini8trati<Hi  of  its 
affairs. 

(Former  section  201;  L.  1896,  ch.  458,  !  6.) 

§  880.  Isiue  of  license.  —  If  it  shall  appear  to  the  satisfaction  of 
the  superintendent  from  such  examination  made,  and  the  statement 
or  report  submitted  by  any  such  corporation,  company,  copartner- 
ship, firm,  association  or  individual  oi^anLsed  under  the  laws  of  any 
other  state,  pursuant  to  the  requirements  of  the  preceding  section, 
that  its  affairs  are  being  conducted  in  a  safe  and  lawful  manner,  he 
may  issue  to  such  company,  corporation,  copartnership,  firm  or  as- 
sociation a  license  under  his  hand  and  seal,  permitting  it  to  transact 
hosiness  in  this  state  for  the  term  of  one  year  from  the  date  thereof. 

(Former  section  202;  L.  1896,  oh.  462;  L.  1890,  eh.  606,  S  3.) 

§  286.  VnlieeUBed  oomputiea  prohibited.  —  No  person,  asaociaticHa, 
corporation,  company  or  copartnership  shall  act  in  this  state  as  the 
agent  or  repreeentative  of  any  company,  oorporati(nt  or  others  de- 
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scribed  in  Bectton  two  hundred  and  eightj'Uiree  of  this  chapter, 
nnloBB  the  Hme  hag  been  duly  licensed  by  the  Bnperioteaideat  of 
banks  as  hereinbefore  provided.  Every  snch  company,  oorporation 
or  others,  described  in  section  two  hundred  and  eighty-three  of  this 
chapter,  organized  under  the  laws  of  any  other  state,  shall  within 
thirty  days  aft«r  being  authorized  to  transact  business  in  this  state, 
file  in  the  office  of  the  superintendent  of  banks,  a  certificate  stating 
the  name  and  business  address  of  every  person,  association,  corpora- 
tion, company,  firm  or  others,  who  act  or  propose  to  act  in  this  state 
as  its  agent  or  representative,  and  in  case  of  any  change  in  any  such 
representative,  an  amended  certificate  sbaU  be  forthwith  filed  as 
herein  provided.  Whoever  shall  offend  against  the  provisions  of 
this  section  shall  forfeit  to  the  people  of  the  state  the'snm  of  cote 
thousand  dollars  for  every  offense. 

(Former  Mctlon  £03;  Ij.  1806,  cb.  4S2;  L.  1S90,  eh.  606,  |  4.) 
Sm  FmiAl  Lkw,  it  663,  666;  General  Corporation  Law,  J)  6,  16. 

§  S87.  Berooation  of  license.  —  If  it  shall  appear  to  the  superin- 
tendent from  an  examination  made  of,  or  report  submitted  by  any 
licensee  organized  under  the  laws  of  any  other  state  under  the  pro- 
visions  of  this  article,  or  from  sufficient  inf<»rmation  otherwise  ob- 
tained, that  such  licensee  is  oonducting  its  business  and  affairs  in 
an  unsafe  or  unauthorized  manner,  he  shaU,  by  an  order  under  his 
hand  and  official  seal,  addressed  to  such  licensee,  direct  it  to  di»- 
continue  such  unsafe  or  illegal  practices,  and  to  conform  to  the  re- 
quirements of  its  charter  and  c^  law,  and  to  provide  for  the  safety 
Bnd  security  of  its  transactions.  If  such  licensee  shall  neglect  or 
refuse  to  make  any  reports  as  herein  specified,  or  to  comply  with 
such  order,  or  if  it  shall  appear  to  the  superintendent  that  it  is 
unsafe  or  inexpedient  for  any  such  licensee  to  continue  the  trans- 
action of  business,  he  shall  forthwith  revoke  the  license  granted  to  any 
such  licoisee,  and  serve  a  copy  of  the  order  of  revocation  on  the 
company,  association,  corporation,  copartnership  or  individual  whose 
license  is  revoked,  at  its  principal  office  for  the  transaction  of  busi- 
ness in  this  state,  and  also  upon  each  agent  or  representative  thereof 
within  the  state,  specified  in  the  certificate  provided  for  in  section 
two  hundred  and  eighty-six  of  this  chapter,  by  depositing  t^e  same 
in  the  post-office  directed  to  such  licensee  at  such  principal  place  of 
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bosiness,  and  to  each  of  Buch  agents  at  his  place  of  business ;  and  the 
soperintnedent  may,  in  his  discretion,  publish  «uch  order,  with  such 
other  facta  as  he  may  deem  proper,  for  six  sncoeBsiTe  days  in  the 
state  paper  publidied  in  the  city  of  Albany. 

(Former  section  204)  L.  18M,  oh.  4B2;  L.  ISOO,  oh.  606,  !  T.) 

§  288.  Designatioa  of  superintendent  as  attomey.  —  Every  corpora- 
tion, company,  firm,  aaeociation  or  individual,  organized  under  the 
laws  of  any  other  state,  thus  licensed,  shall  before  tronsacting  any 
businees  within  this  state,  by  an  instrument  in  writing  duly  executed, 
appoint  the  superintendent  of  banks  its  true  and  lawful  attorney 
upon  whom  all  process  in  any  action  or  proceeding  by  any  resident 
of  the  state  against  it  may  be  served  with  the  same  effect  as  if  it 
were  a  domestic  corporation  and  had  been  lawfully  served  with 
process  in  the  state.  A  certificate  of  such  appointmmt,  duly  certi- 
fied  and  authenticated,  shall  be  filed  in  the  office  of  the  snpwintend- 
ent  of  banks,  and  copies  certified  by  him  or  his  deputy  shall  be 
sufficient  evidence  thereof.  Service  in  favor  of  a  resident  of  this 
state  upon  such  attorney  shall  be  deemed  a  personal  service  upon 
such  licensee.  Whenever  lawful  process  against  such  licensee  shall 
be  served  upon  the  superintendent  of  banks,  he  shall  forthwith 
forward  a  copy  of  the  process  served  upon  him  by  mail,  prepaid, 
directed  to  the  president  or  secretary  of  the  corporation  or  associa- 
tion at  its  last-named  post-office  address.  For  each  copy  of  process, 
the  superintendent  shall  collect  the  sum  of  two  dollars,  which  shall 
be  paid  by  tbe  plaintiff  or  moving  party  at  the  time  of  such  service, 
to  be  recovered  by  him  as  part  of  his  taxable  disbiirsements  if  he 
succeeds  in  his  suit  or  proceeding.  The  term  "  process,"  when  used 
in  this  section,  includes  any  writ,  summons,  petition  or  order 
whereby  any  suit,  action  or  proceeding  shall  be  commenced  by  a  resi- 
dent of  this  state. 

(Fomer  Mction  20S;  L.  ISQe,  cb.  4S2;  L.  1890,  eh.  606,  1  ft.) 
Sm  Mction  84,  ante. 
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ARTICLE  9. 
Safe  Dipoart  Cohparixs. 

Skctiok  300.  Inoorporation. 
801.  Directon. 

302.  Officers  ftnd  by-lawa. 

303.  Liability  of  Btockholder*. 

304.  Remedy  (or  non-paLTiiieiit  of  rent  (or  wfe. 

§  300.  laoorpontioii.  —  Five  or  more  persons  may  become  a  cor- 
poration for  the  purpose  of  taking  and  receiving  upon  deposit  as 
bailee  for  safekeeping  and  storage,  jewelry,  plate,  money,  specie, 
bullion,  stocks,  bonds,  securities  and  valuable  papers  of  any  kind, 
and  other  valuable  personal  property,  and  guaranteeing  their  safety 
upon  such  terms  and  for  such  compensation  as  may  be  agreed  upon 
by  it  and  the  respective  bailors  thereof;  and  to  let  out  vaults,  safes 
and  other  receptacles  for  the  uses  and  purposes  of  such  corporation, 
by  making,  acknowledging,  and  filing  in  the  office  of  the  clerk  of 
the  county  In  which  its  principal  place  of  business  is  to  be  located, 
and  &  duplicate  thereof  in  the  office  of  the  8uperint«ndent  of  banks, 
a  certificate  stating  its  corporate  name,  the  business  for  which  formed, 
the  amount  of  its  capital  stock,  —  which  shall  not  exceed  one  million 
nor  be  leas  than  one  hundred  thousand  dollars,  except  in  cities  or 
villages  of  less  than  one  hundred  thousand  inhabitants,  in  which 
the  capital  shall  not  be  less  than  ten  thousand  dollars,  —  the  number 
of  shares  of  which  its  stock  shall  consist,  the  term  of  its  existence 
not  to  exceed  fifty  years,  the  number  of  directors  who  shall  manage 
its  concerns  for  the  first  year  and  their  names,  residences,  occupa- 
tions and  poetoffice  addresses,  and  the  name  of  the  place  in  which 
its  operations  are  to  be  carried  on ;  such  certificate  must  be  approved 
before  filing  by  the  superintendent  of  banks.  No  such  corporation 
shall  commence  or  transact  business  imtil  the  whole  amount  of  its 
capital  stock  shall  have  been  paid  in  nor  make  any  loan  or  advance 
on  any  property  left  with  it  for  storage  or  safekeeping.  Any  such 
corporation  having  a  capital  of  one  hundred  thousand  dollars  or 
more,  paid  in  cash,  may  open  and  maintain  one  or  more  branch 
ofBces  in  the  place  named  in  its  certificate  of  incorppration,  provided, 
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liowever,  that  the  written  approval  of  the  superintendent  of  banks 
must  be  obtained  for  each  branch  so  opened  and  maintained,  which 
written  approval  may  be  given  or  withheld  in  his  discretion.  Every 
eafe  deposit  company  shall  forfeit  to  the  people  of  the  state  the  sum 
of  one  thousand  dollars  for  every  week  during  which  any  branch 
office  shall  be  maintained  without  such  written  approval. 

(Former  Motion  210;  R.  S.,  1604;  L.  18TS,  ch.  613,  flj  1,  2;  L.  1877,  eh.  10; 
L.  1883,  ch.  273.) 

S«e  section  18,  ante;  Stock  Corporation  Law,  H  8,  60,  62,  63,  6S,  62-64;  a«n- 
eral  Corporation  Law,  H  37-41. 

1.  A  safe  of  the  Mercuitile  Truat  Company,  and  a  tin  box  containing  property 
and  Becuritiea  of  the  defendant  on  deposit,  are  not  within  the  protection  which 
the  law  affords  to  a  debt«r'a  dwelling-house  against  an  officer  acting  under  civil 
proeeu,  nich  aate  and  box  are  simplj'  places  of  deposit  and  safe-keeping  which 
a  sheriff  maj  enter  to  make  the  seizure  required  by  taw  in  the  execution  ot  a 
process,  otherwise  "  there  would  be  nothing  to  prevent  a  failing  or  insolvent  debtor 
from  turning  all  his  property  into  valuable  securities,  or  other  articles  requiring 
but  little  space  for  their  custody,  and  then  placing  Uiem  in  the  hands  of  a  safe 
deposit  company  for  protection,  and  defy  all  the  efforts  of  bis  creditors  to  satisfy 
their  debts  by  resorting  to  them."  Daniels,  J.  United  States  v.  Graff,  07  Barb, 
310;  mem.  of  same  case,  4  Hun,  634. 

2.  After  the  property  of  a  custwner  of  a  safe^eposit  company  has  been  taken 
into  the  possession  ot  the  officers  of  the  law,  the  company  is  under  no  obligation 
to  resist  the  execution  of  a  search  warrant.  It  is  the  duty  of  the  owner  of  the 
property  to  begin  legal  proceedings,  for  the  recovery  of  the  same.  The  company 
is  not  responsible  (or  the  loss  or  misappropriation  ot  the  property.  Citing  Jone* 
V.  Morgan,  60  N.  Y.  4,  43  Am.  Rep.  131;  Bell  e.  Clapp,  10  Johns.  R.  2«3; 
United  States  v.  Graff,  67  Barb.  526;  Day  ».  Bach,  87  N.  Y.  66;  WhiUker  P. 
Merrill,  28  Barb.  626;  Stamford  Steamboat  Co.  r.  Gibbons,  9  Wend.  327.  Roberts 
t>.  Stuyveeant  Safe  Deposit  Co.,  1867,  3  N.  ¥.  State  Rep.  607;  but  see  same  case 
ret>er«ed  1S3  N.  Y.  57. 

A  Stat«  deposit  and  savings  institution  created  by  chapter  816,  Laws  of  1868, 
"  had  no  power  under  its  charter  to  loan  money  on  personal  security,  and  was 
forbidden  by  the  Restraining  Act  from  engaging  in  the  business  of  discounting 
notea  and  other  commercial  paper,  and  could  not  enforce  notes  discounted  in 
violation  of  the  act."  Ardbewb,  J.  Pratt  v.  Eaton,  79  N.  ¥.  462;  in  rr  Jaycoz, 
12  Blatchf.  C.  a.  200,  Fed.  Cas.  No.  7,237,  13  id.  70,  Fed.  Cas.  No.  7.238. 

§  301.  Director!.  —  The  affairs  of  every  such  corporation  shall  be 
managed  by  not  less  than  five  nor  more  than  thirteen  directors,  who 
shall  be  stockholders  and  a  majority  of  whom  shall  be  citisens  of  this 
state,  and  who  shall,  except  for  the  first  year,  be  annually  elected 
by  the  stockholders  at  such  time  and  place  as  shall  be  prescribed  in 
the  by-laws  of  the  corporation.  Notice  of  the  time  and  plaoe  of 
holding  such  election  shall  be  published  not  less  than  ten  days  pre- 


D.qit.zeaOvGoOt^lc 


THB  BAHKINQ  I.AW.  311 

vions  thereto  in  a  newspaper  in  the  town  or  city  in  which  the  opera- 
tions of  such  corporation  shall  he  carried  on,  and  the  election  shall 
he  made  hj  such  of  the  stockholders  as  shall  attend  for  that  purpose 
either  in  person  or  l^  pro^. 

(Fonner  secUon  21;  B.  S,  160C;  L.  18TS,  cb.  «13,  S  3i  L.  1883,  ch.  338.) 
See  General  CoTporatkm  Iaw,  )  23-32,  3*;  Stock  Corporation  Law,  SI  86-20, 
El ;  Penal  Law,  |{  897,  604,  066,  «68. 

§  302.  OflLoers  and  by-laws.  —  ITiere  shall  be  a  president  of  the 
corporation  to  be  deeigoated  from  the  directors,  and  such  auhordinate 
officers  as  the  corporation  hy  its  by-laws  may  designate,  who  may 
be  elected  or  appointed,  and  required  to  give  such  security  for  the 
faithfnl  performance  of  the  duties  of  their  offices  as  the  corporation 
by  its  by-laws  may  require.  The  directors  may  make  such  by-laws 
as  they  shall  deem  proper  for  the  managem^t,  disposition  of  the 
stock,  property  and  business  affairs  of  the  corporation,  not  incon- 
sistent with  law,  and  prescribing  the  duties  of  the  officers  and  persons 
employed  by  it,  the  manner  of  the  appointment  and  election  of  all 
officers,  and  for  carrying  on  all  kinds  of  business  within  the  objects 
and  purposes  of  the  corporation. 

(Fonner  aectioa  218;  R.  S.,  1006;  L.  1876,  eh.  013. 

Sw  G«Mral  Corporation  Law,  |  11;  Stock  Corporation  Law,  |  30;  Penal  Law, 
II  004,  ««6. 

§  808.  Idabilitf  of  stooUiolden.  —  The  stockholders  of  ereiy  such 
coiporation  shall  be  jointly  and  severally  liable  for  all  debts  that 
may  be  dne  and  owing  by  it  to  an  amount  equal  to  the  par  value  of 
their  stock  in  such  corporation  over  and  above  such  stock,  to  be  re- 
covered of  the  stockholders  who  were  such  when  the  debt  was  con- 
tracted or  the  loss  or  damage  sustained,  or  of  any  subsequent  stock- 
holder. Any  stockholder  who  may  have  paid  any  demand  against 
such  corporation,  either  voluntarily  or  by  compulsion,  shall  have  a 
right  to  resort  to  the  rest  of  the  stockholders  who  are  liable  to  contri- 
bution; and  the  dissolution  of  the  corporation  shall  not  release  or 
affect  the  liability  of  any  stockholder  incurred  before  dissolution. 

(Former  section  213;  R.  S.,  1600;  L.  187S,  eh.  013,  |  0.) 

Sea  Stodc  Corporation  Law,  fil  SO-09. 

§  S04.  Semedy  for  non-payment  of  rent  for  safe.  —  If  the  amount 
due  for  the  use  of  any  safe  or  box  in  the  vaults  of  any  such  corpora- 


D.qit.zeaOvGoOt^lc 


342  I'HB  bahkiho  law. 

tion  shall  not  have  been  paid  for  three  years,  it  maj,  at  the  expiration 
thereof,  cauae  to  be  sent  to  the  person  in  whoBe  name  anoh  safe  or  box 
stands  on  its  books  a  notice  in  writing  iu  a  securely  closed  post-paid 
registered  letter,  directed  to  such  person  at  his  post-office  addreas 
as  recorded  upon  the  books  of  the  corporation,  notifying  sncb  person 
that  if  the  amount  then  due  for  the  use  of  such  safe  or  box  is  not 
paid  within  sixty  days  from  the  date  of  such  notice,  the  corporation 
will  then  cause  such  safe  or  box  to  be  opened  in  the  presence  of  its 
president  or  secretary  or  treasurer,  and  of  a  notary  public  not  an 
officer  or  in  the  employ  of  the  corporation,  and  the  contents  thereof, 
if  any,  to  be  sealed  ap  by  such  notary  public  in  a  package,  upon 
which  such  notary  public  shall  distinctly  mark  the  name  and  address 
of  the  person  in  whose  name  such  safe  or  box  stands  upon  the  books 
of  the  corporation,  and  the  eetimated  value  thereof ;  and  the  package 
so  sealed  and  addressed,  when  marked  for  identification  by  sncb 
notary  public,  will  be  placed  by  such  notary  public  in  one  of  the 
general  safes  or  bcaes  of  the  corpomtion. 

Upon  the  expiration  of  sixiy  days  from  the  date  of  "iniling  such 
notice  as  aforesaid,  and  the  failure  of  the  person  in  whose  name  such 
safe  or  box  stands  on  the  books  of  the  corporation  to  pay  the  amount 
due  for  the  use  thereof  in  full  up  to  the  data  of  such  notice,  the  cor- 
poration may  in  the  presence  of  a  notary  public  and  of  its  president 
or  secretary  or  treasurer,  canse  such  safe  or  box  to  be  opened,  and 
the  contents  thereof,  if  any,  to  be  removed  and  sealed  op  by  snoh 
notary  public  in  a  package,  upon  which  such  notary  public  shall  dis- 
tinctly mark  its  estimated  value  and  the  name  of  the  person  in  whose 
name  such  safe  or  box  stood  on  the  books  of  the  corporation,  and 
when  sudi  package  has  been  marked  for  identification  by  such  notary 
public,  it  shall,  in  the  presence  of  the  preeid^it  or  secretary  or  treas- 
urer of  the  corporation,  be  placed  by  such  notary  public  in  one  of 
the  general  safes  or  boxes  of  the  corporation,  kni  the  proceedings  of 
such  notary  public  shall  be  fully  set  out  by  him  in  his  own  proper 
handwriting  and  under  his  official  seal,  in  a  book  to  be  kept  by  the 
corporation  for  that  purpose. 

(Former  iMtiDn  214;  R.  S.,  1007;  L.  IBTS,  eh.  613,  t  10;  L.  1SS|,  cb.  498.) 


D.qit.zeaOvGoOt^lc 


THH    BANEINO    LA.W. 


ARTICLE  10. 
pB&aoKAL  LoAH  Abbociatiohs. 

SconoM  3]0.  OrganintioD;  how  «ffsct«d. 

311.  Soperviiion ;   bond  and  report*  reqniredi  exkminAtioD*;   expenwa; 

proceeding!  for  vioUtion  of  law. 

312.  Fowera;  Ta.t«  of  interest  or  diaoount. 

313.  UTidenda  limited. 

314.  Prohibitioiu. 

§  310.  Ch^tanisation;  how  effected.  —  Id  an;  county  of  this  state 
containing  or  whidi  ie  contained  in  an  incorporated  citj,  except  in 
the  counties  of  Monroe  and  Westchester,  any  five  or  more  persoiu 
may  organize  and  become  a  corporation,  for  the  purpose  of  aiding 
finch  persinis  as  ahall  he  deemed  in  need  of  pecuniary  assistance,  by 
loans  of  money  at  interest,  not  exceeding  two  hundred  doUars  to  any 
ono  person,  upon  a  pledge  or  mortgage  of  personal  proper^,  by  mak- 
ing, signing,  acknowledging  and  filing  a  certificate,  in  the  form  pre- 
fioribed  by  the  business  corporations  law.  Before  transacting  any 
business  the  said  corporation  shall  execute  and  file  a  bond  in  an 
amount  equal  to  one-tenth  of  its  capital  stock,  but  not  less  than  the 
sum  of  five  thousand  dollars,  with  the  superintendent  of  banks,  to  be 
approved  by  him  for  the  faithful  observance  of  all  general  provisions 
of  law  regulating  business  corporations  within  the  state  of  New  Tork, 
and  of  the  provisions  of  this  article.  Said  bond  shall  be  executed  by 
a  domestic  or  foreign  corporation  authorized  by  the  superintendent 
of  insurance  to  transact  within  the  state  the  business  of  surety  in- 
flurance  as  surety.  At  the  time  of  filing  such  bond  such  corporation 
shall  also  file  with  the  superintendent  of  banks  a  certified  oopy  of  its 
certificate  of  incorporation.  Upon  the  filing  of  such  certified  copy 
of  the  certificate  of  incorporation,  and  the  filing  and  approval  of  the- 
Ijond  hereinbefore  provided  for,  the  superintendent  of  banks  shall 
issue  to  the  corporation  a  license  to  transact  business  under  this 
article,  which  license  shall  terminate  on  the  thirty-first  day  of  March 
in  the  following  calendar  year. 

(L.  ISQe,  eh.  326,  T0«;  L.  1606,  ch.  206;  L.  1M2,  ch.  78;  L.  1W»,  cb.  333.) 

Be«  MctioD  180,  tmle. 
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§  811.  Sapermion;  bond  and  reports  required;  ezaminationt;  ex- 
penses ;  prooeedings  for  violation  of  law.  —  Said  bond  ehall  be  renewed 
and  r«filed  annually,  in  Januaiy  of  each  year,  and  eball  be  approved 
1:^  the  snperinteadent  of  banks,  and  a  new  license  issued  on  or  before 
the  first  day  of  March;  or  the  corporation  shall,  within  thirty  days 
thereafter,  cease  doing  business  and  proceedings  for  a  dissolution 
shall  be  inatitnted  by  the  attorney-general  at  the  request  of  said 
superintendent  Every  such  corporation  ^aU  also  in  January  of 
each  year  make  a  report  for  the  previous  calendar  year  to  the  super- 
intendent of  banks,  giving  such  information  as  be  shall  require, 
which  report  shall  be  verified  by  the  oath  of  the  president  or  secre- 
tary; and  it  shall  make  such  other  and  further  reports,  iinder  the  like 
oath,  as  the  said  superintendent  shall  demand  at  any  time.  The 
superintendent  of  banks  shall  cause  every  such  corporation  to  be 
examined  at  least  once  in  each  year,  and  may  cause  it  to  be  examined 
as  often  aa  he  deems  it  necessary ;  and  the  examiners  appointed  by 
him  shall  be  given  free  access  to  all  books,  papers,  securities  and  other 
sources  of  information  in  respect  to  the  said  corporation ;  for  which 
examination  a  reasonable  charge  shall  be  imposed  by  the  superin- 
tend^it  and  paid  by  the  said  corporation  within  twenty  days  after 
notice  of  the  charge  shall  have  been  mailed  to  the  corporation  at  the 
last  address  given  l^  it.  If  any  such  corporation  shall  knowingly 
violate  any  of  the  provisions  or  restrictions  of  this  article,  the  said 
bond  shall  be  forfeited  and  shall  be  collected  by  suit  by  the  superin- 
tendent of  banks,  in  the  name  of  the  people  of  the  state,  which  suit 
shall  be  conducted  by  the  attorney-general ;  and  a  reward  of  two  hun- 
dred and  fif^  dollars  shall  be  paid  by  the  state  to  the  person  first 
giving  information  and  furnishing  legal  proof  of  such  violation. 
Corporations  organized  under  the  provisions  of  this  article  shall  be 
subject  to  the  supervision  of  the  superintendent  of  banks;  and  the 
general  provisions  relative  to  the  supervision  of  moneyed  corpora- 
tions contained  in  article  two  of  this  cbapter  shall  be  applicable  to 
them  in  so  far  as  they  are  not  inconsistent  with  the  provisions  of  thid 
article.  All  expenses  incurred  l^  the  superintendent  of  banks  in 
preparing  and  furnishing  suitable  blanks,  stationery  and  forms,  in 
preparing  and  keeping  suitable  records,  for  clerical  service,  and  such 
other  expenses  as  may  be  ip'*ident  to  such  supervision,  shall  be  paid 
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b;  said  corporations  in  sudi  proporticoiB  as  the  superintendent  may 
deem  juet  and  reasonable.  The  expenses  inoarred  and  serrices  per- 
formed on  account  of  an;  auc^  corporation  shaU  be  diarged  to  and 
paid  by  the  corporation  for  whom  they  were  incurred  or  performed. 
All  moueye  received  by  the  superintendent  in  payment  of  such 
(diarges  ahall  be  deposited  and  paid  hj  him  into  the  treasury  of  the 
state  to  reimburse  all  sums  advanced  from  die  treasury  for  such 
expenses.  If  any  such  corporation  shall  fail  to  pay  anch  diarges  as 
herein  required,  including  chafes  for  examination,  the  auperin- 
tendent  shall  report  to  the  attorney-general  the  failure  of  any  such 
corporation  to  pay  such  charges,  and  the  attorney-general  shall  there- 
npon  bring  an  action  in  the  name  of  die  people  for  the  recovery  of 
such  charges.  All  such  chargea,  including  the  charges  made  for 
^mination,  shall  be  a  preferred  claim  against  the  assets  of  any  such 
corporation  upon  its  dissolution,  or  upon  its  making  a  general  assign- 
ment for  the  benefit  of  creditors.  If  it  shall  appear  to  the  superin- 
tendent of  banks,  from  any  examination  or  report,  that  the  capital 
stock  of  any  such  corporation  is  impaired ;  or  that  it  has  violated  its 
charter  or  any  law  of  this  state ;  or  is  conducting  its  business  in  an 
oppressive  or  unauthorized  manner;  or  ia  hy  payment  of  excessive 
salaries,  excessive  rents  or  any  other  means,  attempting  to  evade  the 
provisions  of  this  article  relative  to  a  reduction  in  the  rate  of  interest 
wbidli  such  a  corporation  may  legally  chaige,  he  may,  by  an  order 
made  over  his  hand  and  official  seal,  direct  any  such  corporation  to 
make  good  such  impairment  of  capital ;  or  to  discontinue  the  illegal, 
oppressive  or  unauthorized  methods  and  practices  mentioned  in  said 
order ;  or  to  disccmtinue  the  payment  of  the  excessive  salaries,  rents 
or  other  expenses,  by  means  of  which  an  attempt  to  evade  the  pro- 
visions of  this  article  is  apparent.  If  any  such  corporation  shall  not 
comply  with  such  order  within  twenty  days  after  the  same  shall  have 
been  mailed  to  the  last  address  filed  by  such  corporation  in  the  bank- 
ing department,  the  superintendent  shall  ccnnmnnicate  the  facts  to 
the  attorney-general,  who  shall  thereupon  commence  an  action  for  the 
dissolution  of  the  corporation ;  and  the  corpOTaticai  shall  upon  proof 
of  failure  to  comply  with  such  order  be  dissolved  and  a  permanrait 
receiver  therefor  appointed. 

(L.  ISM,  oh.  320;  L.  1902,  ch.  78.) 
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g  818.  Power* ;  rate  of  intereBt  or  diwoant.  — Every  such  corpora- 
tion ahall  h&ve  the  general  powers  of  a  businoBs  corporation,  a«  pro- 
Tided  bj  law,  and  aliall  be  subject  to  all  the  duties,  obligationa  and 
reatrictionB  of  a  business  corporation,  so  far  as  applicable  tbereto, 
and  sball  have  tbe  following  additional  powers :  It  shall  be  entitled 
to  act  as  pawnbroker  within  such  county,  and  shall  be  subject  to  and 
entitled  to  all  the  benefits  and  provisions  of  the  laws  of  the  state, 
and  of  all  ordinances  of  the  city  in  which  it  is  located,  concerning 
pawnbrokers ;  except  that  it  shall  not  be  required  to  obtain  a  license 
or  file  any  bond  other  than  that  provided  for  in  section  three  hun- 
dred and  ten  of  this  chapter.  And  it  may  lend  money  to  such  per- 
sons, within  such  county,  as  shall  be  deemed  by  it  in  need  of  pecun- 
iary assistance,  and  may  take  as  securi^  for  the  payment  of  any  sudi 
loan  either  a  pledge  or  a  mortgage  of  any  personal  property  without 
the  actual  delivery  to  it  of  the  property  pledged  or  mortgaged, 
together  with  other  lawful  securities.  It  shall  be  entitled  to  charge 
and  receive  upon  each  loan  made  l^  it  without  the  actual  delivery  to 
it  of  the  property  pledged  or  mortgaged,  interest  or  discount  at  a  rate 
not  exceeding  two  per  centum  per  month,  which  charge  shall  include 
all  services  of  every  character,  in  connection  with  said  loan,  except 
upon  the  foreclosure  of  the  security.  It  may  also  charge  for  the  first 
lamination  of  the  proper^  to  be  pledged  or  mortgaged,  and  for 
drawing  and  filing  the  necessary  papers,  and  for  all  other  expenses, 
a  sum  not  exceeding  two  dollars  if  a  loan  of  more  than  fifty  dollars 
shall  actually  be  made,  and  a  sum  not  exceeding  one  dollars  if  a  loan 
of  Mt^  dollars,  or  lees,  shall  actually  be  made;  but  no  further  chaige 
for  examination  of  the  property,  or  for  drawing  or  filing  papers,  or 
for  any  services  or  expenses,  or  upon  any  pretext  whatsoever,  be- 
yond the  said  charge  for  interest  or  discount,  shall  be  made  upon  any 
renewal  or  extension  of  the  loan,  or  any  transfer  or  change  of  the 
loan,  or  upon  any  other  occasion,  within  one  year  from  the  date  of 
the  original  loan,  nor  oftener  than  once  in  each  period  of  twelve 
months  thereafter.  Ko  loan  greater  than  two  hundred  dollars  shall 
bo  made  under  the  authority  of  this  section,  nor  shall  any  one  person 
owe  any  such  corporation  more  than  two  hundred  dollars  for  prin- 
cipal at  one  time. 

(L.  ISBS,  ch.  S»;  L.  1W>2,  oh.  78.) 
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§  81S.  Difidendi  limited.  —  No  snch  corporation  shall^  in  any 
year,  declare  or  pay  diTidends  on  ita  capital  stwA  amounting  to  more 
tlian  ten  per  centum.  The  superintendent  of  banks  upon  ascertain- 
ing that  any  auch  corporation  has,  during  the  previous  calendar  year, 
mAde  a  net  profit  amounting  to  more  than  ten  per  centum  on  its 
capital,  ahall  have  autbori^,  after  ten  days'  notice  to  the  corporation, 
to  make  an  order  reducing  the  rates  of  interest,  discount  and  diaigea 
which  sudi  corporation  may  lawfully  charge  or  receive  upon  loans, 
to  sndi  sums  as  will,  in  bis  judgment,  produce  a  net  return  of  ten 
per  centum  on  its  capital  stock.  Any  order  made  under  this  section 
ahall  take  effect  at  such  time,  not  less  than  one  mtmth  after  it  is 
made,  as  the  order  shall  name,  and  shall  remain  in  force  until  re- 
voked. Except  in  the  city  of  New  York,  no  such  corporation  shall 
make  any  loan  in  any  other  coun^  than  that  in  which  its  principal 
businees  office  is  located,  nor  take  securities  upon  property  located  in 
any  other  pounty. 

(L.  1S9S,  ch.  326;  L.   1902,  ch.  78.) 

§  314.  Frohibitbns.  —  In  any  such  county  no  person  or  corpora- 
tion, other  than  corporations  organized  pursuant  to  this  article,  shall, 
directly  or  indirectly,  diarge  or  receive  any  interest,  discount  or  con- 
sideration greater  than  the  l^al  rate  of  interest  upon  the  loan,  use  or 
forbearance  of  money,  goods  or  things  in  action  less  than  two  hun- 
dred dollars  in  amount  or  value,  or  upon  the  loan,  use  or  sale  of 
personal  credit  in  any  wise,  where  there  is  taken  for  such  loan,  use  or 
aale  of  personal  credit  any  securi^  upon  any  household  furniture, 
a|^>aratas  or  appliances,  sewing  machine,  plate  or  silver-ware  in 
actual  use,  tools  or  implements  of  trade,  wearing  apparel  or  jewelry. 
The  foregoing  prohibition  shall  apply  to  any  person  who,  as  security 
for  any  snch  loan,  use  or  forbearance  of  money,  or  for  any  snch  loan, 
use  or  sale  of  personal  credit  as  aforesaid,  makes  a  pretended  pui^ 
<^a8e  of  property  from  any  person  and  permits  the  owner  or  pledgor 
to  retain  the  possession  thereof,  or  who,  by  any  device  or  pretense  of 
charging  for  his  services  or  otherwise,  seeks  to  obtain  a  larger  com- 
pensation in  any  case  hereinbefore  provided  for.  Any  person,  and 
the  several  officers  of  any  corporation,  who  shall  violate  the  foregoing 
prohibition,  shall  be  guilty  of  a  misdemeanor,  and  upon  proof  of 
snch  fact  the  debt  shall  be  discharged  and  the  security  shall  be  void. 
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But  this  Bection  shall  not  applj  to  licensed  pa^mhrokers,  making 
loans  upon  the  actual  and  permanent  deposit  of  personal  proper^  as 
security;  nor  ahaU  tHis  section  affect  in  any  way  the  validity  or 
legality  of  any  loan  of  money  or  credit  exceeding  two  hondred  dol- 
lars in  amount 

(L.  189S,  ch.  826;  L.  1902,  eh.  TB.) 
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AKTICLE  11. 
La.wb  RBPXAI.BD ;  Whkk  to  Taez  Ebvbot. 

SBonoif  330.  L«wi  TspMled. 

331.  When  to  take  affeot. 

§  880.  Laws  repealed.  —  Of  the  laws  enomerated  in  the  Bchednle 
hereto  annetzed,  that  portion  epeoifled  in  the  last  column  is  hereby 
repealed. 

(FonDM  MctioB  SU.) 

As  to  npeal  not  ^Seating  prior  likbiliij.  Empire  State  Saving!  Bank  v. 
Beud,  S2  St.  Bap.  701. 

g  831.  WhoL  to  take  effect  —  This  chapter  shall  take  effect  im- 
mediately. 

(Fonnar  lection  216.) 

It  ia  not  ratroaotive,  SJid  no  addiUonal  liability  oan  be  impoaed  ai  to  prior 
ocmtractt.    Bamaa  v.  Arnold,  ES  Hiac  1D7. 

SoHDUix  or  Laws  B^vaud. 
Bariaed  SUtutaa. . . .  Fart  1,  ohaptar  20,  title  20 All. 

LawBof      Chapter   Seotion 

1782 U AU 

1S04 117....  All 

1807 173....  1 

1812 239....  Oa 

B.L.1S13    71....  AU 

1816 32....  AU 

1816 228....  AU 

1B16 14....  AU  (Mth 

ISIT 263 2 

1818 2Se....  All 

1824.. 


.  826.. 


.  IS,  f  16(SdMMt.) 

.   1,  f1  14S,  216,  220, 

263,412  (2dU«at) 


1830.. 
1630.. 
1B83. . 
1834.. 
1834.. 


lAwaof 

Chapfc 

1837.... 

.     20... 

1837.... 

.     74. . 

1837.... 

.  28S... 

1837.... 

.   460... 

1837.... 

1838.... 

.     61... 

1838.... 

.   280.. 

1838.... 

.     30... 

1839.... 

.  847.. 

1839.... 

1840. . . . 

.     18... 

1840.... 

1840.... 

.  363... 

1841 . . . . 

1841 ... . 

.   130... 

1841 . . . . 

1841 . . . . 

.  319... 

1842.... 

.       3.. 

1842.... 

.  222.. 

1842 

.  247.. 

1843.... 

1844. . . . 

.     41.. 

1644.... 

1844. . . . 

.  261.. 
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Law»<.f 

Chapter 

IMS. . . 

.  lU.... 

1846. . . 

.  97.... 

1847... 

.  160.... 

1847... 

.  419.... 

1847... 

.  462.... 

1847... 

.  478.... 

1848... 

.  340.... 

1848... 

.  344.... 

1840... 

.  97.... 

1849... 

.  226.... 

1849. . . 

.  313.... 

1848. . . 

.  437.... 

1880... 

.  »1.... 

1880... 

.  2S1.... 

1860... 

.  331.... 

1881... 

.  68.... 

1881... 

.  122.... 

1861... 

,  164..., 

1881... 

.  203.... 

1883... 

.  223.... 

1853... 

.  260.... 

1883... 

.  267... 

1863. . . 

.  492.... 

1864... 

.   72.... 

1884... 

.  138.... 

1864... 

.  186 

1864. . . 

.  242.... 

1886. . . 

.  60.... 

1868... 

.   03... 

1866... 

.  336... 

1867... 

.  103... 

1857... 

.  136... 

1867... 

.  189.... 

1857... 

18S7... 

.  804.... 

1868. . . 

.  132.... 

1858... 

.  136.... 

1850... 

.  236.... 

1889... 

.  277.... 

1860... 

.  368.... 

1862. . . 

.  62.... 

1862... 

.  422.... 

1863... 

.  22.... 

1863... 

.  241.... 

1863... 

1863. . . 

.  372... 

1864... 

1866... 

.  07.... 

1866... 

.  214.... 

1866... 

.  476.... 

1866... 

.  26.... 

1866. . . 

.  348 

1806.... 

664.... 

18BT.... 

32.... 

1867.... 

101... 

1867.... 

476.... 

1867.... 

476.... 

1867.... 

.  861.... 

1868.... 

845.... 

1869 

.  213.... 

1870.... 

163.... 

Lawi  of      Cbapter   Seetion 


1871.. 

..  486... 

1871.. 

..  660... 

1871 . . 

..  693... 

1871.. 

..  007... 

1872. . 

. .  820. . . 

1873.. 

..  688... 

1874. . 

..  126... 

1874.. 

..  324... 

1876.. 

..  60... 

1876.. 

..  371... 

1878.. 

..  664... 

1878. . 

..  613... 

1877.. 

..  10... 

1877.. 

..  69... 

1877.. 

..  266. . 

1878.. 

..  06... 

1878.. 

..  99... 

1878.. 

..  274... 

1878.. 

..  347... 

1878.. 

..  372... 

1879.. 

..  122... 

1879. . 

. .  247 ..  . 

1879.. 

..  422... 

1879. - 

..  424... 

1879.. 

..  428... 

1879.. 

..  437... 

1879.. 

..  442... 

1880. . 

..  134... 

1880.. 

..  202... 

1880.. 

..  287... 

1880. . 

..  667... 

1881.. 

..  373... 

1882.. 

. .  101 .. . 

1882.. 

..  402... 

1882.. 

. .  400. , . 

1883., 

..  273... 

1883.. 

..  282... 

1883.. 

..  338... 

1883,. 

..  439... 

1884.. 

..  47... 

1884.. 

..  48... 

1884.. 

..  504... 

1886.. 

. .  329. . . 

1886.. 

..  425... 

1885. . 

..  477... 

1880. . 

..  4B8... 

1886. . 

..  564... 

1S86.. 

..  560... 

1986.. 

1987.. 

..  517... 

1897.. 

..  618... 

1887.. 

..  624... 

1887.. 

. .  646. . . 

1887,. 

..  556... 

1888.. 

..  277... 

1888,. 

..  373... 

1889,. 

..  177... 

1889.. 

..  414... 

1389. . 

..  658... 

..  146... 

1800.. 

..  429... 

.Gooi^le 
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lAWSof  CIi^t«r  Saotkn 

1902 440....  All 

1902 B98....  All 

1903 U....  AU 

1903 160....  AU 

1903 32S....  All 

1903 040....  All 

1904 470 All 

1904 492....  AU 

1904 ses....  All 

1904 007....  All 

1904 093 AU 

190S 297 All 

190S 333....  AU 

1906 394....  All 

190fi 401....  AU 

190S 414....  AU 

190S 416 AU 

1905 41S....  AU 

1906 468....  AU 

1906 401....  All 

1B05 664....  AU 

1905 604...  AU 

1905 649....  AU 

1905 «73....  All 

1905 767...  AU 

1906 337....  AU 

1906 432....  AU 

1906 439....  All 

1906 481....  AU 

1906 572..,.  AU 

1906 573....  AU 

1906 681....  AU 

1906 600....  AU 

1906 601....  All 

1907 247....  AU 

1907 408....  AU 

1907 522....  AH 

1907 612....  All 

1008 67....  AU 

190S 119....  AU 

190S 120....  AU 

I90S 121....      1 

1908 122....  AU 

1903 123....  AU 

1908 124....  AU 

1B08 126....  All 

1008 143....  AU 

1908 151....      1 

1908 162....  AU 

1908 163....  AU 

1908 164....  AU 

1909 155..,.  AH 

1908 166,,.,      1 

1908 15B.,..  AU 

1908 109 AU 

1908 )84.,,,  AH 

1908 194,..,       1 

Code    o(    Civil    Procedure   746,    kit 
sentence. 

Code  of  <^Til   Proeednre  T62,  lut 
aeotence. 
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STOCK  CORPORATION  LAW. 


(CHAPTER    61    OF   LAWS   OF    1909.) 

ChaPTEB    59    OF   THB    CoHSOODATIlD    LaWB. 

1.  Short  tiU«  (I  1). 

2.  OoMTml  proTliioiii  (IS  5-lB}. 

3.  Dirwton  uid  offlo«n  (||  25-8S). 

4.  Stoek  Mid  itaokholden  (||  SO-TO). 

5.  Iawi  repcftkd;  wfaan  to  taka  aff«ot  (|9  80,  81). 

AETICLE  I. 

Shobt  Title. 
Bmanta  1.  Short  titU. 

§  1.  BlLort  titl«.  —  This  chaptor  sliall  be  known  as  the  "  Stock 
OorporatiOTi  Law." 

AETICLE  IL 

GstKEKAL    pBOVIBIONa. 

SnmoH    B.  Applioatton  ot  Krtlole. 

0.  Power  to  borrow  money  uid  mortgage  property. 
7.  VAlltUtlng  eorpotate  mortgage*. 
S,  Power  to  gn>ruit«e  bonds  of  other  oorpor>tloiu. 
'6.  BeorgMiiEktion  upon  wle  of  oorporate  property. 

10.  Contents  of  plui  or  kgreement. 

11.  Sale  of  property;  possession  of  reoeiver  «nd  snlts  sig&iiut  Um. 

12.  MnnieipBlities  ma;  usent  to  pUn  of  r«sdjmtm«git. 

13.  Change  of  place  of  btuin«*«. 

14.  Combinationa  prohibited. 
IB.  Uerger. 

10.  Vohmtary  sale  of  franchise  and  property. 

17.  Bights  of  non-oonsenting  stoekholdera  on  voluntary  aal*  of  franoUta 

and  property. 

18.  Alterations  or  extension  of  bnsineas. 

*  So  in  original. 

See  Trost  oo  "  New  York  Corporations "  on  this  topic. 
[85BJ 
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§  5.  Applioatioii  of  artial«.  —  This  article  except  sectioiiB  ei^t, 
fifteen,  aixteen,  seventeen  and  ei^teen  thereof,  shall  not  apply  to 
moneyed  corporations. 

(L.  1890,  ch.  664,  g  1,  pt.  u  unended  by  L.  18&2,  ch.  688,  i  1.) 

g  6.  Power  to  borrow  money  uid  mortgage  property.  —  In  addition 
to  the  powers  conferred  1^  the  general  corporation  law,  every  stock 
corporation  shall  have  the  power  to  borrow  money  and  contract  debts, 
when  necessary  for  the  transaction  of  its  business,  or  for  the  exercise 
of  its  corporate  rights,  privileges  or  franchises,  or  for  any  other  law- 
ful purpose  of  its  incorporation;  and  it  may  issue  and  dispoee  of  its 
obligations  for  any  amount  so  borrowed,  and  may  mortgage  its  prop- 
erty and  franchises  to  secure  the  payment  of  such  obligations,  or  of 
any  debt  contracted  for  said  purposes.  Every  such  mortgage,  except 
purchase-money  mortgages  and  mortgagee  authorized  by  contracts 
made  prior  to  May  first,  eighteen  hundred  and  ninety-one,  shall  be 
consented  to  by  the  holders  of  not  less  than  two-thirds  of  the  capital 
sto<^  of  the  corporation,  which  consent  shall  be  given  either  in  writ- 
ing or  by  vote  at  a  special  meeting  of  the  stockholders  called  for  tliat 
purpose,  upon  the  same  notice  as  that  required  for  the  annual  meet- 
ings of  the  corporation ;  and  a  certificate  imder  the  seal  of  the  cor- 
poration that  such  consent  was  given  by  the  stockholders  in  writing, 
or  that  it  was  given  by  vote  at  a  meeting  as  aforesaid,  shall  be  sub- 
scribed and  ac^owledged  by  the  president  or  a  vice-fvesident  and 
by  &e  secretary  or  an  assistant  secretary,  of  the  corporation,  and 
shall  be  filed  and  recorded  in  the  office  of  the  derk  or  raster  of  the 
county  wherein  the  corporation  has  its  principal  place  of  business. 
When  authtnized  by  like  consent,  the  directors  under  sndi  regula- 
tions as  they  may  adopt,  may  confer  on  the  holder  of  any  debt  or 
obligation,  whether  secured  or  tmsecured,  evidenced  by  bonds  of  the 
corporation,  the  right  to  convert  the  prindpal  thereof,  after  two  and 
not  more  than  twelve  years  from  the  date  of  such  btMids,  into  stock 
of  the  corporation ;  and  if  the  capital  stock  shall  not  be  sufficient  to 
meet  the  conversion  when  made,  the  directors  shall  from  time  to 
time,  authorize  an  increase  of  capital  stock  sufficient  for  that  purpose 
by  causing  to  be  filed  in  the  of&c^  of  the  eecretaiy  of  state,  and  a 
duplicate  thereof  in  the  o&tse  of  the  clerk  of  the  county  -when  the 
principal  place  of  bnsineee  of  the  ccvporatifxk  shall  be  located,  a, 


D.qit.zeaOvGoOt^lc 


TEB  STOOK   OOKPOBATIOH   LAW.  357 

certificate  under  the  seal  of  tbe  corporaticm,  subecribed  and  acknowl- 
edged b;  the  president  and  secretary  of  the  corporation  setting  forth, 

1.  A  oopj  of  snidi  mortgage ;  or  reeolutim  of  directore  authorizing 
the  issue  of  snch  bonds ; 

2.  That  the  holders  of  not  leaa  than  two-thirda  of  the  capita)  stock 
of  tbe  corporation  duly  consented  to  the  execution  of  such  mortgage 
or  resolution  of  directors  authorizing  the  iaaue  of  such  bonds  by  such 
corporation ; 

3.  A  oopy  of  the  resolution  of  the  directors  of  the  corporation 
authorizing  the  increase  of  the  capital  stoc^  of  the  corporation  neces- 
sary for  the  purpose  of  such  conversitm ; 

4.  The  amount  of  capital  theretofore  authorized,  the  proportion 
hereof  actually  issued  and  the  amount  of  the  increased  capital  stock. 

If  the  corporation  be  a  railroad  corporation  the  certificate  shall 
have  indorsed  thereon  the  approval  of  the  public  serrioe  c<Hnmission 
having  jurisdiction  thereof.  When  the  certificate  herein  provided 
for  has  been  filed,  the  capital  stock  of  such  corporation  shall  be 
increased  to  the  amount  specified  in  such  certificate. 

(U  1800,  eh.  564,  fi  2,  u  unended  by  L.  1892,  oh.  337,  !  1,  tud  oh.  688,  |  2; 
L.  leOI,  eh.  3M,  t  1;  L.  1906,  cb.  74G,  t  1.) 

1.  It  U  doubtful  whether  kdj  but  itockholderi  can  oomplain  th«t  tbe  usent 
wk<  not  given  uid  filed  In  punuance  of  this  Kction.  Paulding  v.  Chrome  St«e1 
Co.,  94  N.  Y.  3S4;  areenpoint  S.  Co.  r.  Wbitin,  69  id.  S28. 

2.  The  right  to  aiacnt  to  mortgaging  the  property  of  a  corporation  ii  collective, 
to  be  exercised  in  common  with  other  abareholdera  and  in  the  mode  preicribed  b; 
the  Btatnte  or  by  the  artialee  of  association.  Campbell  v.  American  Zylonite  Co., 
122  N.  T.  406.    See  Vail  c  Hamilton,  B3  N.  Y.  463. 

§  7.  Validating  corporate  mortg:agM.  —  Whenever  any  mortgage 
affecting  property  or  franchises  within  this  state  heretofore  or  here- 
after executed  by  authority  of  the  board  of  directors  in  behalf  of  any 
stock  corporation,  domestic  or  foreign,  of  any  description,  recites  or 
represents  in  substance  or  effect  that  the  execution  of  such  mortgnge 
has  been  duly  consented  to,  or  authorized  by  stockholders,  such  recital 
or  representation  in  any  such  mortgage,  after  public  record  thereof 
within  this  state,  shall  be  presumptive  evidence  that  the  execution  of 
such  mortgage  has  been  duly  and  sufBciently  consented  to,  and  au- 
thorized by  stockholders  as  required  by  any  provision  of  law.  After 
any  such  mortgage  heretofore  or  hereafter  shall  have  been  publicly 
recorded  for  more  than  one  year  in  one  or  more  of  the  counties  of 
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this  state  containing  the  mortgaged  premisea  or  any  part  thereof, 
and  the  oorporaticoi  shall  have  received  value  for  bonds  actually 
issued  under  and  secured  hy  such  mortgage)  and  interest  shall  have 
been  paid  on  any  of  such  bonds  according  to  the  terms  thereof,  such 
recital  or  representation  of  such  mortgage  so  recorded  shall  be  con- 
clusive evidence  that  the  execution  of  such  mortgage  has  been  duly 
and  sufSciently  consented  to,  and  authorized  by  stockholders  as  re- 
quired by  any  provision  of  law,  and  its  validly  shall  not  be  impaired 
by  reason  of  any  defect  or  insufficiency  of  consent  or  authority  of 
stockholders  or  in  filing  or  recording  such  consent  or  authority,  and 
Buch  mortgage  shall  be  valid  and  binding  upon  the  corporation,  and 
those  claiming  under  it,  as  securi^  for  all  valid  bonds  issued  or  to  be 
issued  thereunder,  unless  such  mortgage  shall  be  adjudged  invalid  in 
an  action  begun  as  hereinafter,  in  this  section,  provided.  Notwith- 
standing the  forgoing  provisions  of  this  section,  the  invalidity  of 
any  such  mortgage  heretofore  recorded  because  of  insufficiency  of 
couElent  by  stoekholdera  may  he  adjudged  in  any  action  for  such  pur- 
pose begun  before  the  first  day  of  April,  nineteen  hundred  and  two, 
and  the  invalidity  of  any  such  mortgage  hereafter  recorded,  because 
of  insufficiency  of  consent  by  stockholders,  may  be  adjudged  in  any 
action  for  such  purpose  begun,  within  one  year  after  the  earliest 
record  of  such  mortgage  in  any  county  in  this  state,  provided  is  either 
case  that  such  action  shall  have  been  so  begun  by  or  in  behalf  of  the 
corporation  by  direction  of  the  board  of  directors  acting  in  Uieir  own 
discretion,  or  upon  the  written  request  of  the  holders  of  not  less  than 
one-third  of  the  capital  stock  of  the  corporation ;  and  in  any  such 
action  so  begun  by  or  in  behalf  of  the  corporation,  the  recitals  or 
representations  of  the  mortgage  shall  be  presumptive  evidence  only 
as  first  above  provided.  Whenever  hereafter,  in  compliance  with  any 
law  of  this  state,  the  officers  of  any  corporation  shall  have  made  and 
filed  an^^  recorded  a  certificate  that  the  execution  of  a  mortgage  here- 
after made  by  the  corporation  has  been  duly  consented  to  by  stock- 
holders, such  certificate  shall  be  conclusive  evidence  as  to  the  truth 
thereof,  in  favor  of  any  and  all  persons  who  in  good  faith  shall  re- 
ceive or  purchase,  for  value,  any  bond  or  obligation  purporting  to  be 
secured  by  such  mortgage  at  any  time  when  said  certificate  shall 
remain  of  record  and  uncanceled.  Nothing  in  this  section  containetl 
shall  affect  any  right  or  any  remedy  in  respect  of  any  such  ri^t  of 
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any  creditor  aoerned  b^ore  this  enactment  dot  shall  it  dispense  with 
the  necessity  of  obtaining  the  consent  of  the  publio  service  commis- 
sion having  jarisdicti(Hi  thereof  to  any  mortgage  by  a  railroad  cor- 
poration. 

(Former  msUoii  S,  u  mdded  bj  L.  IMl,  eh.  354,  )  £.) 

§  8.  Forer  to  goutatw  bonds  of  other  oorporatiimB.  —  Any  atot^ 
corporation  nuy,  in  pnnnance  of  a  unanimous  vftte  of  its  stock- 
holders voting  at  a  special  meeting  called  for  that  purpose  by  notice 
in  writing  signed  by  a  majority  of  the  directors  of  auch  ccwporation 
stating  the  time  and  place  and  object  of  ibe  meeting  and  served  upon 
each  stockholder  appearing  as  such  apcm  the  books  of  the  corporation, 
personally  or  by  mail  at  his  last-known  poet-office  address  at  least 
sixty-days  prior  to  endi  meeUng,  guarantee  the  bonds  of  any  other 
domestic  corporation  engaged  in  the  same  general  line  ot  busineaa; 
and  any  stock  corporation  owning  the  entire  capital  stock  of  ony  other 
domestic  stock  corporation  engaged  in  the  same  general  line  of  busi- 
ness may  in  pursuance  of  a  two-thirds  vote  of  its  stockholders  voting 
at  a  special  meeting  called  for  that  purpose  by  notice  in  writing 
signed  by  a  majority  of  the  directors  of  such  corporation,  stating  the 
time  and  place  and  object  of  the  meeting  and  served  upon  each  stock- 
holder appearing  as  such  upon  the  books  of  the  corporation  perscm- 
ally,  or  by  mail,  at  his  last-known  post-office  address,  at  least  sixty 
days  prior  to  such  meeting,  guarantee  the  bonds  of  snob  other 
corporation. 

(L  1800,  eh.  064,  I  40,  u  amended  by  L.  IS02,  oh.  088,  t  40;  L.  1002,  eh. 
«0l.  I  1.) 

§  9.  Beorganization  npon  tale  of  corporate  property  and  franchises. 
—  When  the  property  and  franchises  of  any  domestic  stock  corpora- 
tion shall  be  sold  1^  virtue  of  a  mortgage  or  deed  of  trust,  duly 
executed  by  it,  or  pursuant  to  the  judgment  or  decree  of  a  court  of 
competent  jurisdiction,  or  by  virtue  of  any  execution  issued  thereon, 
and  the  purchaser,  bis  assignee  or  grantee  shall  have  acquired  title 
to  the  same  in  the  manner  prescribed  by  law,  he  may  associate  with 
bim  any  number  of  persons,  not  leas  than  the  number  required  by 
law  for  an  incorporation  for  similar  purposes  at  least  two-thirds  of 
whom  shall  be  citizens  of  the  United  States  and  one  shall  be  a  resi- 
dent of  this  state,  and  they  may  become  a  corporation  and  take  and 
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possess  the  property  and  franchiseB  thns  sold,  and  which  were  at  the 
time  of  the  sale  poeseefied  by  the  corporation  wkose  prc^rty  shall 
have  been  so  sold,  upon  making  and  at^nowledging  and  filing  in  ihe 
offices  where  oertifieatea  of  incorporatiem  are  required  by  law  to  be 
filed,  a  certificate  in  which  they  shall  describe  hy  name  and  reference 
to  the  law  under  which  it  was  oi^anized,  the  oorporaticoi  whose 
property  and  franchises  they  hare  acquired,  and  the  court  by  whose 
authority  the  sale  had  been  made,  with  the  date  of  the  judgment  or 
decree  authorizing  or  directing  the  same,  and  a  brief  description  of 
the  property  sold,  and  also  the  following  particulars: 

1.  The  name  of  the  new  corporation  intended  to  be  formed  by  the 
filing  of  such  certificate ;  and  the  place  where  its  principal  oiSae  is 
to  be  located. 

2.  The  maximum  amount  of  its  capital  stodc  and  the  number  of 
shares  into  which  it  is  to  be  divided,  specifying  the  classes  thereof, 
whether  common  or  preferred,  and  the  amount  of  and  rights  per^ 
taining  to  each  class. 

3.  The  number  of  directors,  nor  lees  nor  more  than  the  number 
required  by  law  for  die  old  corporation,  who  shaU  manage  the  affaire 
of  the  new  corporation,  and  the  names  and  poet-office  addresses  of  the 
directors  for  the  first  year.  They  may  insert  in  such  certificate  any 
proTisitms  relating  to  the  new  corporation,  or  its  management,  con- 
tained in  any  plan  or  agreement  which  may  have  been  entered  into 
as  provided  in  section  t«n  of  this  chapter.  Such  corporation  shaU  be 
vested  with,  and  be  entitled  to  exercise  and  enjoy,  all  the  ri^ts, 
privileges  and  franchises,  whit^  at  the  time  of  such  sale  belonged  to, 
or  were  vested  in  the  oorporati<m  last  owning  the  property  sold,  or 
its  receiver,  and  shall  be  subject  to  all  the  provisions,  daties  and  lia- 
bilitiee  imposed  by  law  on  that  corporation.  Any  proceedings  here- 
tofore taken  in  substantial  compliance  with  this  section  as  herelty 
amended,  and  any  and  all  incorporations  based  thereon  are  hereby 
ratified  and  confirmed. 

(L.  1890,  oh.  MM,  g  3,  M  Amended  by  L.  1802,  eh.  086,  |  3;  L.  IMl,  eh.  3M, 
I  1 ;  L.  1902,  eh.  80,  I  1 ;  L.  1004,  eh.  700,  {  1.) 

Any  nnmber  of  peraona  mfty,  at  a  foreclosnre  sale,  parehftM  the  oorporate 
|>ropert7  for  themaeWei,  and  organize  ft  new  company,  which  will  poaaeas  all  the 
powera  of  the  prior  oorporation,  and  b«  subject  to  the  proriaiona  impoaed  by  law 
<m  ancb  oorporationa.    Vatable  v.  N.  T.,  L.  E.  ft  W.  R.  R.  Co.,  00  N.  Y.  40. 
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§  10.  Contenti  of  plan  or  ■greemeDt  —  At  or  previoua  to  the  sale 
the  purchaaers  thereat,  {h*  the  persons  for  whom  the  purchase  is  to 
be  made,  may  enter  into  a  plan  or  agreement,  for  or  in  anticipation 
of  the  readjustment  of  the  respective  interests  therein  of  any  credit- 
ors, mortgagees  and  stockholders,  or  any  of  them,  of  the  corporation 
owning  such  proper^  and  franchisee  at  the  time  of  sale,  and  for  Ute 
representation  of  sut^  interests  in  the  bonds  or  stock  of  the  new  cor- 
poration to  be  formed,  and  may  therein  regulate  voting  by  the  holders 
of  the  preferred  and  common  stock  at  any  meeting  of  the  stock- 
holders, and  may  provide  for,  and  regulate  voting  by  the  headers, 
and  owners  of  any  or  all  of  the  bonds  of  the  oorporaticai,  foreclosed, 
or  of  the  bonds  issued  or  to  be  issued  by  the  new  corporation ;  and 
8u<^  right  of  voting  by  bondholders  shall  be  exercised  in  such  manner, 
for  sudi  period,  and  upon  such  conditions,  as  shall  be  therein  de- 
scribed. Sucji  plan  or  agreement  must  not  be  inconsistent  with  &e 
laws  of  the  state  and  shall  be  binding  upon  the  corporation,  until 
changed  as  therein  provided,  or  as  otherwise  provided  by  law.  The 
new  corporation  when  duly  organized,  pursuant  to  such  plan  or  agree- 
ment and  to  the  provisions  of  law,  may  issue  its  bonds  and  stock  in 
conformity  with  the  provisions  of  such  plan  or  agreement,  and  may 
at  any  time  within  six  months  after  its  o^anization,  compromise, 
settle  or  assume  the  payment  of  any  debt,  claim  or  liability  of  the 
former  corporation  upon  such  terms  as  may  be  lawfully  approved  by 
a  majority  of  the  agents  or  trustees  intrusted  with  the  carrying  out 
of  the  plan  or  agreement  of  reoiganization,  and  may  establish 
preferences  in  favor  of  any  portion  of  its  capital  stock  and  may 
divide  its  stock  into  classes;  but  the  capital  stock  of  the  new  coi^ 
poration  shall  not  exceed  in  the  aggregate  the  maximum  amount  of 
stock  mentioned  in  the  certificate  of  incorporation. 

(L.  1890,  eh.  664,  u  re-enacted  bj  L.  1S92,  ch.  668,  fi  4,  and  amended  by  L. 
IWl,  oh.  3M,  I  1.) 

§  11.  Sale  of  property;  poisetuon  of  reoeiver  and  initi  against  him, 
—  The  supreme  court  may  direct  a  sale  of  the  whole  of  the  property, 
rights  and  franchises  covered  by  the  mortgage  or  mortgages,  or  deeds 
of  trust  foreclosed  at  any  one  time  and  place  to  be  named  in  the  judg- 
ment or  order,  either  in  case  of  the  non-payment  of  interest  only,  or 
of  both  the  principal  and  interest  due  and  unpaid  and  secured  bv  any 
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such  m&rtgage  or  mortgagee  or  deeds  of  trust  iN'either  the  sale  nor 
the  formation  of  the  new  corporation  shall  interfere  with  the  au- 
thority or  possession  of  any  receiver  of  such  property  and  franehoBea, 
but  he  shall  remain  liable  to  be  removed  or  discharged  at  such  time 
slb  the  court  may  deem  proper.  No  suit  or  proceeding  shall  be  com- 
menced against  such  receiver  unless  founded  on  wilful  misconduct 
or  fraud  in  hia  trust  after  the  expiration  of  six^  days  from  the  time 
of  his  discharge;  but  after  the  expiration  of  sixty  days  the  new  cor^ 
poration  shall  be  liable  in  any  action  that  may  be  commenced  against 
it,  and  founded  on  any  act  or  omission  of  sudi  receiver  for  which  he 
may  not  be  sued,  and  to  the  same  extent  as  the  receiver,  but  for  this 
section  would  be  or  remain  liable,  or  to  the  same  extent  that  tbe  new 
corporation  would  be  had  it  done  or  omitted  the  acts  complained  of. 
(L.  1890,  ch.  SM,  iB,M  re-eiuusted  by  L.  1S9Z,  eh.  68S,  g  6.) 

§  12.  HuBioipalitiM  may  attent  to  plan  of  Teadjttstmeni  —  The 
commisaionera,  corporate  authorities  or  proper  officers  of  any  city, 
town  or  village,  who  may  hold  stock  in  any  corporation,  the  properly 
and  franchises  whereof  shall  be  liable  to  be  sold,  may  assent  to  any 
plan  or  agreement  or  reorganization  which  lawfully  provides  for  the 
formation  of  a  new  corporation,  and  the  issue  of  stock  therein  to  the 
proper  authorities  or  officers  of  such  cities,  towns  or  villages  in  ex- 
change for  the  stock  of  tiie  old  or  former  corporation  by  them  re- 
spectively held.  Any  such  commissioners,  corporate  authorities  or 
other  proper  officers  may  assign,  transfer  or  surrender  the  stock  ao 
held  by  them  in  the  manner  required  by  such  plan,  and  accept  in 
lieu  thereof  tbe  stock  issued  by  such  new  corporation  in  oonformi^ 
therewith. 

1.  Undtf  thia  tectioii,  it  ia  entirely  optional  with  the  atockliolder  whetlker  be 
will  come  in  aiid«r  the  plan  and  join  the  new  oompany.  Vatable  v.  N.  Y.,  L  E. 
A  W.  R.  R.  Co.,  9e  N.  T.  49. 

S.  Tnut  oompuiy,  appointed  on  reorganization  of  lailroad,  to  fix  amonnt  to  be 
paid  by  atookholdere  for  new  atock,  etc.,  need  not  give  notice  of  time  and  place 
of  hearing.    Oenuheim  v.  Cent  T.  Co.,  40  N.  Y.  St.  Rep.  067,  16  N.  Y.  Snpp.  127. 

3.  Stockholder  who  acquired  atock  from  thoee  who  voted  for  plan  of  reorganiaa- 
tion,  cannot  Inaiat  upon  Ita  being  ultra  viret,  or  enjoin  ita  aeoomplialinient. 
Hollina  t>.  St.  P.  H.  &  M.  R.  H.  Co.,  29  N.  Y.  St.  Rep.  EOS,  9  N.  Y.  Snpp.  909. 

4.  Contract  conatmed  so  that  righta  of  non-aaaentlng  partiea  cannot  be  ehanged 
by  majority  vote  of  oertlficate  holdera,  taken  after  creation  of  new  eorporatlan. 
DatenhofTer  v.  A.  S.  R.  Co.,  28  N.  Y.  St.  Rep.  710,  U  N.  Y.  Snpp.  DBS. 
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6.  Btookholder  of  fonner  corpoimtion,  wlio  did  not  tign  agreement  to  exchange 
for  stock  of  new  eorporatlon,  Je  not  prejndjeed  t^  action  therennder.  Bean  v. 
A.  L.  ft  T.  Co.,  34  N.  T.  Bt.  Sep.  620. 

§  13.  Change  of  place  ot  buineii.  —  Anj  atock  corporation  now 
existing  or  hereafter  organized  under  the  laws  of  this  state,  except 
mone^red  corporations,  may  at  any  time  change  its  principal  office  and 
place  of  business  from  the  city,  town  or  county  named  in  its  certifi- 
cate of  incorporation,  or  to  which  it  may  have  been  changed  under  the 
provisions  of  this  section,  to  any  other  city,  town  or  county  in  this 
state,  in  which  it  may  desire  to  actually  transact  and  carry  on  its 
regular  business  from  day  to  day,  provided  that  snch  change  has  been 
authorized,  either  by  unanimous  consent  of  the  stockholders  ex- 
pressed in  writing  and  duly  acknowledged  and  filed  in  the  office  of 
the  secretary  of  state,  or  by  a  vote  of  the  stockholders  of  said  cor- 
poration at  a  special  meeting  of  stockholders  called  for  that  purpose. 
When  such  change  shall  be  authorized  by  the  stockholders  as  herein 
provided,  the  president  and  secretary  and  a  majority  of  the  directors 
of  such  corporation  shall  sign  a  certificate  stating  the  name  of  said 
corporation,  the  city,  town  and  county  where  ita  principal  office  and 
place  of  business  was  originally  located,  and  to  which  it  may  have 
been  subsequently  changed,  and  the  city,  town  and  county  to  which 
it  is  desired  to  change  its  said  principal  office  and  place  of  business, 
and  that  it  is  the  purpose  of  said  corporation  to  actually  transact  and 
carry  on  its  regular  business  from  day  to  day  at  such  place,  and  that 
such  change  has  been  authorized  as  herein  provided,  and  the  names 
of  the  directors  of  said  corporation  and  their  respective  places  of  resi- 
dence, which  certificate  shall  be  verified  by  the  oaths  of  all  the  persons 
signing  the  same,  and  when  so  signed  and  verified,  shall  be  filed  in 
the  office  of  the  secretary  of  state  and  a  duplicate  thereof  in  the  office 
of  the  clerk  of  the  county  from  which  said  principal  office  and  place 
of  business  is  about  to  be  removed  or  changed,  and  another  in  the 
office  of  the  clerk  of  the  county  to  which  said  removal  or  change  is 
to  be  made,  and  thereupon  the  principal  office  and  place  of  business 
of  such  corporation  shall  be  changed  as  stated  in  said  certificate. 
(L.  18M,  oh.  029,  I  1,  amended  by  L.  190S,  oh.  480,  S  1.) 

§  14.  CombinatioBB  piohibited.  —  No  domeetio  stock  corporation 
and  no  foreign  corporation  doing  business  in  this  state  ^all  combine 
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wiUi  any  other  oorporation  or  person  for  the  creation  of  a  monopoly 
or  the  unlawful  restraint  of  trade  or  for  the  prevention  of  ccanpetition 
in  any  necessary  of  life. 

1.  Combination  of  oorporAtlona  to  prev«nt  comiMtition  uid  control  prices  sub- 
j«eto  fruichisea  to  forfaitnn.  People  v.  North  R.  S.  R.  Co.,  10  N.  Y.  St.  B«p.  8A3, 
3  N.  Y.  Supp.  401. 

2.  Trana&ction  between  defendant  and  oentral  association  was  held  tmst  and 
violation  of  its  charter,  and  failure  in  performance  of  its  corporate  dotiea,  so 
material  and  Important  as  to  Jnatify  judgment  of  dissolution.  People  v.  N.  R. 
S.  E.  Co.,  121  N.  Y.  S82,  0  L.  R.  A.  33, 18  Am.  St.  Eep.  842,  24  N.  E.  834. 

3.  Any  combination,  to  prevent  competition  in  its  broad  and  general  sense,  and 
to  control,  and  thus,  at  will,  enhance  prices  to  the  detriment  of  ttie  public,  is  a 
l^al  monopoly.    People  e.  North  R.  8.  R.  Co.,  22  Abb.  VS.  C.  104. 

4.  Reeeiver  of  one  member  of  trust  cannot  maintain  an  action  for  accounting  or 
dissolution.     Gray  v.  Oinard  Bros.  Co.,  31  N.  Y.  8t.  Rep.  968,  11  N.  Y.  Bnpp.  118. 

5.  Receiver  of  corporation  belonging  to  tmst  is  entitled,  as  between  him  and 
corporation,  to  assets.  PitUburgfa  C.  Co.  c.  MeMillin,  119  N.  Y.  46,  T  L.  R.  A. 
46,  23  N.  £.  530. 

6.  In  this  State,  there  can  be  no  partnership  of  separate  and  independent  cor- 
porations, either  directly  or  indirectly,  through  medium  of  trust.  People  «.  N. 
R.  8.  R.  Co.,  121  N.  Y.  682,  8  L.  R.  A.  33,  18  Am.  SL  Rep.  842,  24  N.  B.  834. 

§  IS.  Helper.  —  Any  domeatio  stock  corporation  and  any  foreign 
stock  corporation  authorized  to  do  husiness  in  this  state  lawfully 
owning  all  the  stock  of  any  other  stock  corporation  organized  for,  or 
engaged  in  business  similar  or  incidental  to  that  of  the  possessor  cor- 
poration may  file  in  the  office  of  the  secretary  of  state,  under  Ob 
cominoii  seal,  a  certificate  of  such  ownership,  and  of  the  resolution  of 
its  board  of  directors  to  merge  such  other  corporation,  end  thereupon 
it  shall  acquire  and  become,  and  be  possessed  of  all  the  estate,  prop- 
er^, rights,  privileges  and  franchises  of  suc^  other  corporation,  and 
they  shell  vest  in  and  be  held  and  enjoyed  by  it  as  fully  and  entirely 
and  without  diange  or  diminution  as  the  same  were  before  held  and 
enjoyed  by  such  other  corporation,  and  be  managed  and  controlled  by 
^e  board  of  directors  of  such  possessor  corporation,  and  in  its  name, 
but  without  prejudice  to  any  liabilities  of  such  other  corporation  or 
the  rights  of  any  creditors  thereof.  Any  bridge  corporation  may  be 
merged  under  this  section  with  any  railroad  corporation  whicli  shall 
have  acquired  the  right  by  contract  to  run  its  cars  over  the  bridge  of 
such  bridge  corporation. 

(L.  18ag,  ch.  932,  I  1,  and  amended  by  L.  1000,  ch.  476,  fi  1;  L.  1002,  eh. 
W,  I  1.) 
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Am  to  iBtttfennee  bj  eonrt  to  pioteet  niMiritj  atoekbolden  agunat  the  etm- 
■mBnutioB  of  desigB  to  dMtro7  their  riglila,  wtm  Bobtiaon  r.  N.  Y.,  WMtebestw, 
«<c^  B7.  Col,  123  App.  Dir.  339,  106  N.  Y.  Snpp.  91 ;  CoO?  t>.  Eqnitikbla  Tnwt 
Co.,  124  App.  DiT.  242,  lOB  N.  Y.  Bopp.  B78. 

§  IS.  ToloKtaty  mIc  of  fraBehiu  and  proper^.  —  A  stock  oorpora- 
tion,  except  a  railroad  otH^ratitm  and  except  as  otherwise  provided 
by  law,  witli  the  consent  of  two-thirds  of  its  stock,  may  sell  and  con- 
vey its  property,  rights,  privileges  and  franchises,  or  any  interest 
therein  or  any  part  thereof  to  a  domestic  corporati<m,  engaged  in  a 
business  of  the  same  general  character,  or  which  mi^t  be  included 
in  the  certificate  of  incorporation  of  a  corporaticm  organizing  under 
any  general  taw  of  this  state  for  a  business  of  the  same  general  char- 
acter, and  a  dmnestic  corporation  the  principal  business  of  whit^  is 
carried  on  in,  and  the  principal  tangible  proper^  of  which  is  located 
within  3  state  adjoining  the  state  of  New  York,  may  with  the  consent 
of  the  holders  of  ninety-five  per  centum  of  its  capital  stock,  sell  and 
convey  its  proper^  situate  without  the  state  of  New  York,  not  in- 
cluding its  franchises,  to  a  corporation  organized  under  the  laws  of 
such  adjoining  state,  and  sudi  sale  and  conveyance  shall,  in  case  of  a 
sale  to  n  diHueetic  corporation,  vest  the  ri^ts,  proper^  and  franchises 
thereby  transferred,  and  in  ease  of  a  sale  to  a  foreign  corporation  the 
property  sold,  in  the  corporation  to  which  they  are  conveyed  for  the 
term  of  its  corporate  eziBtence,  subject  to  the  provisions  and  restrio- 
tions  ai^UcaUe  to  the  corporation  conveying  them.  Before  such  sale 
Di  conveyance  shall  be  made  suidi  consent  shall  be  obtained  at  a  meet- 
ing of  the  stockholders  called  upon  like  notice  as  that  required  for 
an  annual  meeting. 

(L.  I8BS,  oIl  838,  t  1>  u  unanded  hy  L.  IMl,  eh.  130,  |.  1.) 

g  17.  Bi^ti  of  non-oonientisf  itoekholders  on  volantazT  sale  of 
franchise  and  property.  —  If  any  stodcholder  not  voting  in  favor  of 
such  proposed  sale  or  oonveyance  shall  at  such  meeting,  or  within 
twenty  days  thereafter,  object  to  sucii  sale,  and  demand  payment  for 
his  stoct,  he  may,  within  sixty  days  after  such  meeting,  apply  to  the 
supreme  court  at  any  special  term  thereof  held  in  the  district  in 
which  the  principal  place  of  bosinees  of  such  corporati<»k  is  situated, 
upon  ei^t  days'  notice  to  the  corporation,  for  the  appointment  of 
tliree  persons  to  appraise  the  value  of  such  stock,  and  the  court  shall 
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appoint  tliree  such  appraisers,  aod  designate  the  time  and  place  oi 
their  proceedings  as  shall  be  deemed  proper,  and  ako  direct  the  man- 
ner in  whidi  payment  for  audi  atock  shall  be  made  to  such  Btock- 
holders.  The  court  may  fill  any  vaean(^  in  the  board  of  appraisera 
occurring  by  refusal  or  neglect  to  serve  or  otherwise.  The  appraisers 
shall  meet  at  the  time  and  place  designated,  and  they  or  any  two  of 
them,  after  being  duly  sworn  honestly  and  faithfully  to  dischaigo 
their  duties,  shall  estimate  and  certify  the  value  of  such  stock  at  the 
time  of  such  dissent,  and  deliver  one  copy  to  such  corporation,  and 
another  to  sudi  Btoddiolder,  if  demanded ;  the  diarges  and  expenses 
of  the  appraisers  shall  be  paid  by  the  corporation.  When  the  cor- 
poration shall  have  paid  the  amount  of  such  appraisal,  as  directed  by 
the  court,  such  stockholder  shall  cease  to  have  any  interest  in  such 
sto<^  and  in  the  corporate  property  of  such  corporation  and  such  stock 
may  be  held  or  disposed  of  by  auch  corporation. 
<L.  1863,  ch.  638,  g  1,  u  amended  bj  L.  1001,  oh.  130,  |.  1.) 
Applkation  for  appraii«l  of  atock  ia  properly  beg[un  witbin  sixty  dkys'  Itmito- 
UoB  by  srevice  ol  appUution  wltUn  th^t  time,  thougb  the  he&ring  be  had  After 
ita  ezpfTBtion.     Metter  of  Eniiii  r.  Federal  Brewii^  Co.,  123  App.  DJT.  691. 

§  18.  Alterations  or  eztennon  of  buiineM.  —  Any  stock  corporation 
heretofore  or  hereafter  organized  under  any  general  or  special  law  of 
this  state  may  alter  its  certificate  of  incorporation  so  as  to  include 
therein  any  purposes,  powers  or  provisions  which  at  the  time  of  such 
alteration  may  apply  to  corporations  engaged  in  a  business  of  the 
same  general  character,  or  which  mi^t  be  included  in  the  certificate 
of  incorpcn-ation  of  a  corporation  organized  under  any  general  law 
of  this  state  for  a  business  of  the  same  general  character,  by  filing  in 
the  manner  provided  for  the  ori^nal  certificate  of  incorporation  an 
amended  certificate,  executed  by  the  president  and  secretary,  stating 
the  alteration  proposed,  and  that  the  same  has  been  duly  authorized 
by  a  vote  of  a  majority  of  the  directors  and  also  by  vote  of  stock- 
holders representing  at  least  three-fifths  of  the  capital  stoc^  at  a 
meeting  of  the  stockholders  called  for  the  purpose  in  the  manner 
provided  in  section  sixty-three  of  this  chapter,  and  a  copy  of  the  pro- 
ceedings of  sudi  meeting,  verified  by  the  affidavit  of  one  of  the  direct- 
ors present  thereat,  e^all  be  filed  with  such  amended  certificate. 

(Former  aeotion  32,  added  by  L.  1892,  oh.  688,  I  32,  u  amended  hj  h.  1901, 
dt.  3H,  t  1 ;  L.  1000,  eb.  761,  |  I.) 
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AHTICLE  III. 
DisBOTOBS  Ain>  Otbiosbs. 

Bmmas  is.  Diraoton. 

26.  Ghuige  of  number  of  dircoton. 

27.  When  neU  of  dlrectora  TOid. 

28.  LUbilit7  of  directors  for  nuUdng  nnauthoriiad  dlridendi. 

29.  Llftblli^  of  directon  for  kimiu  to  Btoakhblden. 
SO.  OfflMH. 

81.  Itupeeton  and  their  oath. 

32.  Book*  to  be  kept 

SS.  Sto^  booki  of  foreign  oorporBtiona. 

H.  Amiiul  report  to  lecretaTj  of  stAte. 

Sff.  Llabili^  of  officers  for  falae  eertiflcatee,  reports  or  pnblle  notioe*. 

§  SB.  Sireoton.  —  The  directors  of  every  stock  corporation  shall 
be  choBCn  at  the  time  and  place  fixed  by  the  by-laws  of  the  corporation 
by  a  plurality  <^  the  votes  at  such  electitm.  Ea<^  director  shall  be  a 
stodtholder  unless  otherwise  provided  in  the  certificate,  or  in  a  1^- 
law  adopted  by  a'  stockholders'  meeting.  Vacancies  ia  the  board  ot 
directors  shall  be  filled  in  the  manner  prescribed  in  the  by-lawa. 
Notice  of  the  time  and  place  of  holding  any  election  of  directors  shall 
be  given  by  pcblication  thereof,  at  least  once  in  each  week  for  two 
snoceseive  weeks  immediately  preceding  such  election,  in  a  newspaper 
published  in  the  ooun^  where  such  election  is  to  be  held,  and  in  such 
other  manner  as  may  be  prescribed  in  the  by-laws.  Policyholders  of 
an  insurance  corporation  shall  be  eligible  to  election  as  directors, 
whether  or  not  they  be  stockholders.  At  least  one-fourth  in  number 
of  the  directors  of  every  such  stock  corporation  shall  be  elected 
annually. 

(L.  1800,  ch.  S64,  |  20,  aa  ameiided  bj  L.  1802,  oh.  088,  S  20;  L.  1901,  eh.  3M, 
I  1;  L.  1000,  oh.  23S,  S  1.) 

1.  The  powen  veated  in  a  corporation,  which  bae  a  board  of  tnuteea,  reatde, 
for  all  pnrpoMB  of  practical  administration,  in  the  board  as  a  governing  bodj. 
People's  Bank  v.  St.  Anthonj's  Roman  Catfaollc  Church.  100  N.  Y.  S12. 

S.  Directors,  composing  a  majority  of  the  board,  cannot  make  a.  bargain  with 
thmselres  binding  upon  the  company.  Coleman  v.  Second  Ave.  B.  B.  Co.,  88 
N.  T.  801. 

8.  Tmstaes  cannot  exerclae  their  powers  and  manage  or  appropriate  the  prop- 
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«rt7  of  which  they  have  oontrol  for  their  own  profit  or  emohuuent,  nor  take 
kdruitage  of  their  poBition  to  obtain  any  personal  benefit  to  thoiuelve*  nt  the 
czpenM  of  the  stockfaoIderB.    Ogden  o.  Hurray,  39  N.  Y.  202. 

4.  Tlie  directors  cannot  control  the  corporation  u  to  make  it  contract  with 
thonaelTes,  when  their  penonal  interesta  are  Involved.  MacNangbton  v.  Osgood, 
41  Hnn,  109;  Hoyle  v.  Platteburgh  ft  M.  R.  K.  Co.,  64  N.  Y.  314;  Blake  v. 
Buffalo  C.  E.  R.  Co.,  66  id.  486;  Met.  B.  B.  Co.  v.  Man.  R.  Co.,  14  Abb.  N.  C. 
103;  Duttoomb  v.  N.  Y.,  H.  ft  N.  R.  R.  Co.,  84  N.  Y.  190;  Gardner  v.  Ogden,  22 
id.  32Ti  Smith  v.  Lansing,  id.  631;  Barnes  v.  Brown,  80  id.  627;  Rislej  v.  Q.,  B. 
A  W.  R.  R.  Co.,  62  id.  240. 

6.  Bneh  a  contract  is  not  absolntelj  void,  but  it  is  voidable  as  the  corporaUon 
may  elect.  Barnes  v.  Brown,  80  N.  Y.  627;  MacNanghton  v.  Osgood,  41  Hun, 
109;  Met.  E.  R.  Co.  t).  Man.  R.  Co.,  14  Abb.  N.  C.  103;  Martin  v.  Niagara  P.  P. 
Mfg.  Co.,  44  Hun,  130. 

6.  Though  the  corporation  may  avoid  a  resolution  of  the  board  of  trustees 
fixing  tbe  amount  of  salary  to  be  paid  to  any  of  their  number  for  his  services, 
it  cannot  do  so  except  upon  equitable  terms,  and  must  restore  to  him  what  it 
reoeives  from  him.  Dnncombe  v.  N.  Y.,  H.  ft  N.  R.  R.  Co.,  84  N.  Y.  190;  Mac- 
Nanghton r.  Osgood,  41  Hun,  100;  Met.  E.  R.  Co.  v.  Man.  R.  Co.,  14  Abb.  N.  C. 
103.     It  ought  upon  rescinding,  to  pay  the  reaaonable  valne  of  sueh  services.    Id. 

7.  As  to  circnmstances  under  which  a  director,  trustee  or  executive  officer  of 
oorporation  may  enter  into  contract  with  himself  and  for  his  individual  benefit. 
Matter  of  N.  P.  P.  Mfg.  Co.,  122  N.  Y.  177. 

8.  When  a  stockholder  may  sue  directors  in  his  own  name.  Averill  v.  Barber, 
25  N.  Y.  St  Rep.  104. 

0.  Board  of  trustees  may  license  corporation  to  make  and  use  invmtkni 
patented  by  one  of  them  on  payment  of  royalty.  Burden  v.  Burden  Iron  Co.,  39 
Mlso.  669. 

10.  As  to  liability  of  directors  tor  waste.  See  Gilbert  v.  Pinch,  173  N.  Y.  466. 
Where  charter  does  not  otherwise  provide  a  share  of  stock  is  a  voting  unit 
Lord  V.  Equitable  Life  Asiurance  Soc.,  47  Misc.  187. 

11.  When  an  election  of  directors  is  not  held  at  the  regular  meeting,  notice 
mailed  twelve  days  t>efore  proposed  election  is  not  sufficient  where  the  l^-laws 
provide  for  longer  notice.  Ifatter  of  Keller,  116  App.  Div.  68,  101  N.  Y.  Bupp. 
183. 

See  sections  10,  26,  chap.  Oil  of  1876;  section  1,  chap.  422  of  1881;  eeetlon  1, 
«bap.  232  of  IS83,  and  section  2,  chap.  23  of  1890,  now  repealed. 

IE.  The  powers  vested  in  a  corporation  aggregate,  which  has  a  board  of  tnis- 
teet,  reside,  for  all  purposes  of  practical  administration,  in  the  board  as  a 
governing  body.  People's  Bank  t>.  St.  Anthony's  Roman  Catholic  Church,  109 
N.  Y.  512,  17  N.  E.  408. 

18.  Provisions  in  statntes  and  by-laws  requiring  tbe  election  of  direeton  to 
1m  held  on  a  specified  day,  are  regarded  as  directory.  The  election,  If  not  then 
held,  may  be  held  oa  a  later  day,  and  the  directors  then  chosen  will,  if  there  b« 
iM  other  irregularity  or  infirmity  in  their  title,  be  directors  de  furt.  Beardslsy 
-ttoLv.  Johnson  et  ol.,  121  N.  Y.  224,  24  N.  B.  380. 

14.  As  to  liability  of  directors  to  corporations,  see  editorial  note  to  Boiworth 
V.  Allen,  66  L.  R.  A.  761,  presenting  the  authorities  on  that  subject. 
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§  86.  Clungt  of  BunkT  «f  diraoten.  —  Hie  nombw  of  direotOTB 
of  any  stock  corporation  may  be  increased  or  reduced,  but  not  below 
the  minimum  number  prescribed  by  law,  when  the  stockholdera  own- 
ing a  majority  of  tiie  stock  of  tlie  oorporaticn  shflll  so  det«rmiDe,  at 
a  meeting  to  be  held  on  two  weeks'  notice  in  writing  to  eacii  stock* 
holder  of  record.  Such  notice  shall  he  served  personally  or  by  mail, 
directed  to  each  stockholder  at  his  last  known  post-office  address. 
Pro<^  of  the  serriee  of  saxh  notice  shall  be  filed  in  the  office  of  the 
corporation  at  or  before  the  time  of  such  meeting.  The  proceedings 
of  such  meeting  shall  be  entered  in  the  minutee  of  the  corporation 
and  a  transcript  thereof  verified  by  the  {resident  and  secretary  of 
the  meeting  shall  be  filed  in  the  c^ces  where  the  original  certificate 
of  incorporation  were  filed.  Such  increase  or  reduction  may  also  be 
effected  by  unanimous  ocmBent  without  a  meeting,  in  triiidi  case  there 
shall  be  filed  in  the  offices  herein  specified  the  unanimous  oCMiBent  of 
the  stockholders  in  writing,  signed  by  them,  or  their  duly  authorized 
proxies,  bat  no  such  consent  ^all  be  valid  unless  there  is  annexed 
thereto  an  affidavit  of  the  oustodian  of  the  stock  book  of  snch  corpora- 
tion stating  tlut  the  persons  who  have  signed  such  consent,  either  in 
person  or  l^  prozyj  ue  the  holders  of  record  of  the  entire  capital 
stock  of  said  oorporatiiai  issued  and  outstanding.  If  a  oorporatitm 
formed  under  or  subject  to  the  bonkiog  law,  the  ocasent  of  the  super- 
intoident  of  banks,  and  if  an  insurance  o(vporati<Hi,  the  ctaisent  of 
the  superintraident  of  instirance,  shall  be  first  obtained  to  such  in- 
crease or  reducti(m  of  the  number  of  directors.  This  section  shall 
apply  to  any  stock  corporation  whether  organized  tmder  a  general  or 
special  law,  and  the  number  of  iinctcmi  may  be  increased  as  hereby 
provided  notwidistanding  die  maximum  number  of  directors  now 
prescribed  by  law.  If  the  number  of  directors  be  increased,  tiie  ad- 
ditional directors  authorized  by  such  increase  shall  be  elected  by  tlie 
votes  of  a  majority  of  the  directors  in  office  at  tiie  time  of  the  increase. 
If  the  original  or  an  amended  certificate  of  incorporation  of  the  cor- 
poration shall  provide  tiiat  the  directors  shall  be  divided  into  two  or 
more  classes,  whose  terms  of  c^ce  shall  respectively  expire  at  dif- 
ferent time^  the  additi(mal  directors  shall  be  divided  among  sndt 
elassee  as  nearly  as  practicable  in  proportion  to  the  respective  num- 
bers of  directors  constituting  each  class  prior  to  such  increase. 
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(L.  1890,  eh.  664,  g  21,  m  unended  by  L.  18»2,  eh.  688,  |  21 ;  I<.  IMS,  eh.  320, 
I  li  ti.  1004,  Ob.  807,  g  1;  L.  IMS,  oh.  760.  |  1;  L.  IMO,  oh.  421.  In  eSeet  Uaj 
21,  IMS.) 

1.  A  bj-law  requiring  a  rote  of  thoM  holding  ft  Urger  pereeatege  tti«n  » 
Bujori^  of  Btoek  ia  ineondatent  with  thii  Motion.  Kate  v.  H.  A  E.  Hfg.  Oo., 
100  App.  Div.  40. 

2.  A  prooeeding  to  deereeM  the  nnmber  of  director*  it  not  effectlT*  until  n 
truucript  of  prooeedinga  hu  been  flied.  Ha.tter  of  Weetoheeter  Tnut  Co.,  ISA 
N.  Y.  216. 

3.  The  faet  that  a  corporation  baa  leea  than  the  number  of  directors  required 
bj  law  doea  not  enable  it  to  avoid  liabilit;  for  an  act  of  ite  offioera  autfaorind 
1^  ita  tmateea  (direetora)  who  were  at  the  time  ownen  of  all  ite  capital  atodc 
The  reiohition  authorizing  the  aot  if  not  Talid  aa  an  act  of  the  board  ia  equiva- 
lent to  an  aaaent  by  the  atookholders,  and  a  preriona  aaaent  ia  aa  effeotiTe  aa  a 
■nbaeqnant  ratifleation  of  the  ofBdal  acta.  Uartin  v.  Niagara  Falla  P^>ei  Hfg. 
Co.,  44  Hun,  ISO. 

§  87.  When  aoti  of  direoton  void.  —  Wbsn  the  directcvs  of  any 
corporati(Hi  for  the  first  year  of  its  corporata  ezi8t«ioe  shall  hold  over 
and  coDtmne  to  be  directors  after  the  fiiBt  year,  because  of  their 
neglect  or  refusal  to  adopt  the  by-laws  required  to  eoable  the  stock- 
holders to  hold  the  annual  election  for  directors,  all  tlieir  acts  and 
proceedings  while  so  holding  over,  doue  for  and  in  the  name  of  the 
corporation,  designed  to  charge  upon  it  any  liability  or  obligation  for 
the  serrices  of  any  such  director,  or  any  o!ESoer,  or  attorney  or  counsel 
appointed  l^  them,  and  every  such  liability  or  obligation  shall  be 
held  to  be  fraudulent  and  void. 

g  88.  Liabili^  of  diiecton  for  nukji^  nnauthorind  dhidendi.  — 

The  directors  of  a  stock  corporation  shall  not  make  dividends,  except 
from  the  surplus  profits  arising  ixom  the  business  of  such  corporaticn, 
nor  divide,  withdraw  or  in  any  way  pay  to  the  stockholders  or  any 
of  them,  any  part;  of  the  capital  of  such  corpOTatitHi,  or  reduce  its 
capital  Bto<^,  except  as  authorized  by  law.  In  case  c^  any  violation 
of  the  provisions  of  this  seoticm,  the  directors  under  whose  adminia- 
tration  the  same  may  have  happened,  except  those  who  may  have 
caused  their  dissent  therefrom  to  he  entered  at  large  upon  the  minutes 
of  such  directors  at  the  time,  or  were  not  present  when  the  same 
happened,  shall  jointly  and  severally  be  liable  to  such  corporation 
and  to  the  creditors  thereof  to  the  full  amount  of  any  loss  sustained 
by  such  corporaticm  or  its  creditors  respectively  by  reason  of  such 
withdrawal,  division  or  reduction.    But  this  seetiML  shall  not  prevent 
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a  diviBton  and  diBtribation  of  tlie  assets  of  any  such  corporation  re- 
maining  after  the  payment  of  all  ite  debts  and  liabilitiee  apon  the 
dissolution  of  such  corporation  or  the  expiration  of  its  charter ;  nor 
i^ll  it  prevent  a  corporation  from  accepting  shares  of  ite  capital 
stock  in  complete  or  partial  settlement  of  a  debt  owiog  to  the  cor- 
poration, vhic^  by  the  board  of  directors  shall  be  deemed  to  be  bad 
or  doubtful. 

(L.  ISM,  cb.  S64,  I  3>  u  ameudftd  by  K  IBM,  oh.  088,  i  23;  L.  1901,  ch. 
8M,  S  1.) 

See  Penal  Law,  ||  S64,  607. 

1.  There  li  no  duty  impoMd  npon  the  otDeers  of  corporatfona  reqniring  the 
production  of  the  oertifleate  of  etock  before  the  payment  of  dlTidends  on  the 
tame.    Brisbane  v.  D.,  L.  &  W.  R.  R.  Co.,  94  N.  Y.  2M. 

2.  A  corporation  is  authoriied,  by  law,  to  laaue  a  scrip  dividend,  to  repreeent 
It*  mrplna  earning*.    WilUamB  v.  W.  Q.  T.  Co.,  99  N.  Y.  108. 

3.  A  dividend  doea  not  accrue  until  declared.  Parke  o.  Antomatie  Bk.  P.  Co., 
]4  N.  Y.  Bt.  Sep.  710. 

4.  A  ehareholder  ii  not  entitled  to  any  of  the  property  of  the  corporation  or 
profits  until  a  diriaion  has  been  made  or  a  dividend  declared.  Boardman  v. 
I^ka  8.  ft  M.  a  Ey.  Co.,  84  N.  Y.  167. 

6.  Director*  may  be  compelled  to  divide  the  actual  surplus  profits  among  the 
ttockholders  from  time  to  time,  if  the  neglect  to  do  so  without  cause.  But  If 
they  abuse  their  power,  and  divide  all  the  surplus,  leaving  nothing  but  the 
capital  to  satisfy  probable  losses  from  risks  assumed  by  the  company,  it  sewns 
they  will  be  personally  liable  to  the  creditors  if  the  company  beoomes  insolvent. 
6eott  V.  Eagle  Fire  Ins,  Co.,  7  Paige,  199. 

6.  The  excess  of  property  of  a  corporation  above  the  amount  limited  by  tto 
charter  is  to  be  regarded  as  surplus  profits  from  which  a  dividend  may  be 
declared.    Williams  v.  Western  Union  Tel.  Co.,  93  N.  Y.  102. 

7.  Stock  dividends  not  diminishing  or  interfering  with  the  property  of  a  cor- 
poration are  not  within  the  purview  of  the  section.  Bach  a  dividend  does  not 
distributo  property,  but  simply  dilutes  the  shares  as  they  existed  before,  such  a 
dividend  can  therefore  be  declared  without  violating  the  letter  or  spirit  of  the 
sertion.    lb. 

8.  The  declaration  of  a  dividend  is  within  the  discretionary  powers  of  the 
directors  or  tmeteea  and  will  not  be  controlled  by  the  courts.  Bever«dge  v.  N.  Y. 
E.  R.  Co.,  112  N.  Y.  1,  2  L.  R.  A.  043,  19  N.  E.  489. 

9.  Loans  and  discounts  will  be  presumed  to  be  made  hy  the  authority  of  the 
board  of  directors,  nnlei*  It  is  shown  that  such  funds  were  misapplied  by  the 
(rfBeera  of  a  bank,  so  aa  to  render  them,  or  any  of  tiiem,  liable  for  fraud  or 
embeizlemeQt.  And  where  an  officer  1*  so  guilty  of  fraud  by  violating  the  law, 
if  the  directors  neglect  to  remove  such  olBeer  and  continue  to  trust  him  with  the 
funds  of  the  bank,  they  will  be  considered  as  sanctioning  his  fraudulent  aot. 
The  neglect  of  olBoers  or  directors  to  keep  thonselvea  informed  of  the  amounts 
of  loans  and  dieeounts  made  to  or  upon  the  security  of  directors,  will  not  ezcoee 
a  violation  of  law  on  the  subject.    Where  the  board  authorises  the  president  or 
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oUier  ofSeer  of  a  bttuk  to  make  loaiu  and  diieounta  in  Um  diaeretion,  the  cor- 
poration ia  li^le  for  the  violatioo  of  an;  law  binding  on  it.  A  loan  or  disoount 
made  for  tlie  l>eneGt  of  a  director  of  a  banlc,  or  of  a  firm  witit  which  he  ia  con- 
nected in  interest,  or  is  a  copartner,  it  is  to  such  a  director  within  the  intent  and 
meaning  of  the  statute  limiting  the  smonnt  of  loans  and  discounts  to  director*. 
It  is  a  violation  of  duty  for  directors  to  give  anj  officer  unlimited  discretion  to 
discount  paper,  or  make  loans  without  the  sanction  of  the  board.  Bank  Com- 
misHionera  v.  Bank  of  Buffalo,  6  Paige,  497, 

10.  Dividends  improperl;  declared  ma;  be  recovered  b;  creditors  only,  and 
cannot  l>e  recovered  by  the  receiver  for  benefit  of  stockholders.  Butterworth  v. 
O'Brien,  39  Barb.  192. 

11.  When  a  atodcholder  brings  an  action  for  damage*  for  violations  of  the  pro- 
visions of  preceding  Bectiona  of  this  article,  he  need  not  join  all  the  directora 
wbo  participated,  but  maj  proceed  against  them  aeparatelj.  And  in  a  mit 
against  one  of  the  directors  for  an  act  that  could  not  be  done  bj  him  alone, 
plaintiff  must  show  that  the  board  participated  in  it,  and  muat  show  some  loss. 
The  act  complained  of  should  be  alleged  to  have  been  done  bj  them,  and  not 
that  they  cauaed,  procured,  authorized  or  permitted  it  to  be  done.  But  an  allega- 
tion that  they  did  the  act  will  be  sustained  by  evidence  that  they  eaused  or  pro- 
cured it  to  be  done.  Oaffney  v.  Colville  et  al.,  6  Hill,  667.  Receipt  of  dividend 
from  capital  does  not  atop  atockholder  from  suing  under  t^s  act,  if  he  had  so 
knowledge  of  the  facts  rendering  dividend  illegal.  Directors  are  not  liable 
merely  for  receiving  notes  or  other  evidences  of  debt,  with  iUc^l  int«ut  m<3i- 
tioned  in  section  1,  subdivision  4  (section  179),  but  only  for  reodving  and  dia- 
counting  them.     Same  case. 

12.  The  mere  fact  ttiat  a  person  ia  •  director  or  stockholder  of  a  corporation 
doea  not  make  him  chargeable  with  actual  knowledge  of  its  business  trans- 
actions or  of  entries  made  in  its  books.  Bndd  v.  Robinson,  126  N.  Y.  113,  12 
li.  B.  A.  473,  22  Am.  St.  Rep.  S16,  26  N.  E.  1046.  But  as  to  pretumpiive  knowl- 
edge by  dir«ctore  see  Penal  Law,  |  667. 

§  29.  Liabili^  of  directors  for  loani  to  atookholdera.  —  No  loan  of 
moneys  ahall  be  made  by  any  stock  corporation,  except  a  moneyed 
corporation,  or  by  any  officer  thereof  out  of  its  funds  to  any  8to(±- 
holder  therein,  nor  shall  any  such  corporation  or  officer  discount  any 
note  or  other  evidence  of  debt,  or  receive  the  same  in  payment  of  any 
instalment  or  any  part  thereof  due  or  to  become  due  on  any  stock  in 
such  corporation,  or  receive  or  discount  any  note,  or  other  evidence 
of  debt,  to  enable  any  stockholder  to  withdraw  any  part  of  the  money 
paid  in  by  him  on  his  stock.  In  case  of  the  violation  of  any  proviaioD 
of  this  section,  the  officers  or  directors  making  such  loan,  or  assenting 
thereto,  or  receiving  or  discounting  such  notes  or  other  evid^cee  of 
debt,  shall)  jointly  and  severally,  be  personally  liable  to  the  extent  o£ 
such  loan  and  interest,  for  all  the  debts  of  the  corporation  contracted 
before  the  repayment  of  the  sum  loaned,  and  to  the  full  amoimt  of  &e 
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notes  or  other  evidences  of  debt  so  received  or  discounted,  with  in- 
terest from  the  time  sudi  liabili^  aocrned. 

iL.  1890,  ch.  se4,  S  Zfi,  ma  ameiid«d  by  h.  1802,  eh.  688,  f  2S.) 

1.  The  principKl  object  of  thii  Motion  U  to  pTerent  a  redaction  of  the  capital, 
ander  oorcr  of  loana  to  ■toaUioldH's.  A.  C  Nellig  Co.  v.  Nellia,  08  Enn,  68; 
41  N.  Y.  St.  Bap.  5M.    It  u  intended  tat  the  proteotioa  of  eredlton.    Id. 

2.  Thia  aeefioii  forbids  a  loan  to  a  atoclduridar.  Id.  The  ta«t  that  there  is  by 
thia  aeeti<»  a  ^weia]  liability  of  the  olBoen  to  the  erwUtora  dow  not  take  away 
the  prohibition.    Id. 

3.  A  board  of  truateea  eaimot  ratify  an  act  which  tbey  covld  not  lawfully  do 
in  the  firat  iiwtaiue.  Id.  Peterson  v.  Mayor,  etc,  17  N.  Y.  449;  Brady  «.  Same, 
eO  id.  31Z. 

4.  The  profUoae  of  thia  aeetion  apply  only  to  eaaea  where  there  i«  a  h>an  In 
law,  or  in  fact,  in  violation  thereof.  Billing!  v.  Traik,  30  Hvin,  314.  To  eetab- 
liah  a  right  of  action  under  the  statute  on  behalf  of  creditors.  It  is  neeessary  to 
■how  that  the  transaction  out  of  which  it  is  claimed  to  have  arisen,  is  both  in 
law  and  in  fact  a  loan  of  mooey.  Id.  It  must  be  an  actual  lean  of  money  in  such 
lorn  as  to  ereat«  an  indebtediteas  to  be  at  some  time  repaid,  so  that  a  liability 
for  repayment  by  the  borrower  la  created.    Id. 

5.  The  liability  CFHtted  by  thte  aeetioti  arises  In  favor  of  a  eertain  cUm  of 
oraditora  on^,  aad  ean  only  be  enforced  by  them,  and  not,  it  MeiM,  by  a  re- 
edTsr.    Id, 

6.  The  officers  making  or  assoitiag  to  any  h>an  of  Its  money  to  any  stoek- 
holders,  are  personally  liable  for  all  the  debts  of  the  oompany  eontraeted  before 
■«eh  loan  shall  be  paid.    Boynton  ff.  Hatdi,  47  N.  Y.  22S. 

T.  A  provision  by  by-law  that  debts  due  to  bank  shall  be  a  praferred  claim 
agalwt  stock  is  inTalid.  The  corporation  has  no  authority  to  Interefere  with 
the  disposition  which  a  shareholder  may  make  of  his  shares,  except  so  far  as  ■neb 
anthority  is  eonJerred  by  the  aet  Itaelf  (under  which  it  is  organized),  or  by 
some  general  law.  If  any  such  prohibJtiMi  may  be  made,  at  any  rate  it  must  be 
eontainad  in  Um  articles  of  incorporation,  and  not  by  by-law.  Bank  of  Attica 
V.  Manufacturers  ft  Trailers'  Bank,  20  N.  Y.  606.  The  provision  of  the  by-law 
was,  that  no  transfer  of  stoek  should  be  made  unless  all  debts  due  bank  by  share- 
holders bad  beat  first  diseharged.  To  same  ^eet  69  N.  Y.  96;  Rosenbaek  v. 
Salt  Springs  Natimial  Bank,  S3  Barb.  004. 

§  30.  Offloera.  —  The  directors  of  a  stock  corporation  may  appoint 
from  their  number  a  president,  and  may  appoint  a  secretary,  treas- 
urer, and  other  officers,  agents  and  employees,  who  shall  respectively 
have  such  powers  and  perform  such  duties  in  the  management  of  the 
property  and  affairs  of  the  corporation,  snbjeet  to  the  control  of  the 
directors,  as  may  be  prescribed  by  them  or  in  the  by-laws.  The 
directors  may  require  any  such  officer,  agent  or  employee  to  give 
securi^  for  the  faitliful  performance  of  his  duties,  and  may  remove 
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him  at  pleasure.    The  policyholders  of  an  insurance  corporation  ahall 
be  eligible  to  election  or  appointment  as  its  ofScers. 

(L.  1890,  ch.  G64,  E  27,  m  amended  by  L.  1S02,  eh.  08S,  f  27.) 

1.  The  board  of  trustees  may  appoint  an  executive  oonunittee  of  ita  memben, 
and  JDTMt  it  with  power  fa>  tranaact  the  businesB  of  the  companj  during  the 
interval  between  the  meetings  of  its  board  of  trueteea.  Sheridan  E.  L.  Co.  c, 
Chatham  Nat.  Bonk,  127  N.  Y.  617.  Such  committee  may  delegate  to  one  of 
ita  number  power  to  do  merel;  ministerial  acts,  such  as  the  indorsing  of  cbecia 
pajable  to  the  corporation  and  receiving  the  money  tbereon.  Id.  See  People 
ew  rel.  Newman  e.  Saikirs'  S.  H.,  S4  Barb.  538. 

2.  Manufacturing  corporation  can  appoint  committee  to  tranaact  ordinary 
buaineas.    Sheridan  E.  L.  Co.  t>.  C.  Nat.  Bank,  S2  Hun,  67fi. 

3.  Such  committee  can  delegate  power  to  indorse  company's  paper.    Id. 

4.  When  no  formal  resolution  is  necessary.    Id. 

5.  Company's  knowingly  appropriating  part  of  proceeds  to  ita  use  amounts 
to  ratification  of  agent's  act.    Id. 

fl.  As  to  the  authority  of  the  president,  see  Beers  v.  Phtsnix  Qlass  Co.,  14 
Barb.  039;  L.  ft  F.  Ins.  Co.  v.  M.  F.  Ins.  Co.,  7  Wend.  31;  Kraft  v.  Fieemui 
P.  Co.,  87  N.  T.  628 

7.  Officers,  assuming  the  responsibility  and  charged  with  the  dnties  of  the 
management  of  the  corporative  business,  are,  it  eeemt,  chargeable  with  tike  knowl- 
edge as  to  matters  which  are  open  to  observation  and  Intimately  subject  ta 
tbeir  inspection  and  control.     Huntington  o.  Attrell,  116  N.  Y.  866. 

8.  The  addition,  to  the  individual  names,  of  that  of  their  titles  of  (dice,  or  a 
statement  of  their  respective  characters,  does  not  shield  the  officers  from  lia- 
bility upon  a  contract  wherein  they  have  assumed  to  contract  individually,  or 
have,  1^  the  terms  of  their  agreement,  come  under  a  personal  obligation  to 
their  several  promisees.  Taft  o.  Biewitet,  S  Johns.  336;  Stone  t>.  Wood,  7  Cow. 
453 :  Guyon  v.  Lewis,  7  Wend.  26.  But  they  do  not  become  individually  Uabia, 
where  it  appears  on  the  face  of  the  instrument  that  they  contracted  with  ref- 
erence to  corporate  business,  and  they  had  authortiy  to  make  such  ctmtract  ca 
behalf  of  the  oorporation.  Whitford  ff.  Laldler,  94  N.  Y.  14S;  IJncoln  C.  Cru- 
dell,  21  Wend.  101;  Choutean  v.  Suydam,  21  N.  Y.  17»;  Shaefer  v.  Henkel,  7S 
id.  87B;  Randall  v.  Van  Vechters,  19  Johns.  60;  Brockway  t>.  Allen,  17  Wend.  40. 

9.  Trustee  may  purchase  and  enforce  claim  against  company.  Ingldiart  V. 
T.  I.  H.  Co.,  32  Hun,  377;  Crooked  L.  N,  Co.  v.  K.  N.  Co.,  87  id.  9;  Bntler  v. 
Duprat,  SI  Snpr.  77. 

10.  President,  when  empowered  by  by-laws,  can  make  neoeesai;  negotiabl* 
paper,  witbont  authority  of  board  of  directors.  Cfaem.  Nat.  Bank  e.  Oohrall, 
16  Daly,  28. 

11.  Secretary  and  director  representing  corporation  in  selling  goods  on  credit 
and  making  terms  has  power  to  pledge  credit  of  corporation  to  asslt  customer. 
Hess  V.  W.  ft  J.  Sloane,  60  App.  Div.  522. 

12.  Qualiflcations  for  voting  on  stock  of  corporation.  Matter  of  Utlca  Fire 
Alarm  Tel.  Co.,  115  App.  Div.  821j  101  N.  Y.  Supp.  109. 

IS.  "An  oSoer  of  a  corporation  may,  by  the  conduct  and  action  of  its  directors 
and  managers,  be  invested  with  capacity  to  bind  the  corporation  by  acts  beyond 
tbs  powers  inherent  to  his  of&ce ;  his  authority  may  be  inferred  from  the  m^^wtr 
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in  whltsh  b*  hme  been  p«niiitted  to  tniuut  each  buaiaew.  In  mett  cue  th* 
officer's  Authority  does  not  depend  k>  much  upon  hie  offlelAl  titk  or  on  tbe  theo- 
retical nature  of  hia  office  ea  apon  tbe  dutiea  that  are  awigned  to  him  and  which 
he  ii  in  tbe  habit  of  performing.  Second  N»t.  Bank  of  Allentown  v.  Fottier  A 
StTmuB  Hfg.  Co.,  36  Snpr.  216,  2  N.  T.  Bupp.  644.  ating  Nat.  Park  Bank  v. 
Oerman-Am.  Untnal  Warehouaing  Co.,  S3  Supr.  367,  and  Fifth  Ward  Savings 
Bank  v.  The  Fint  Nat.  Bank,  48  N.  J.  Law  K.  613,  6  Atl.  818. 

14.  Althou^  a  perion  is  presumed  to  know  the  extent  of  an  officer's  powers 
to  Und  a  corporation,  yet  where  a  corporate  oontract  made  hy  him  Is  on  Ita 
face  of  nteh  a  charsctar  aa  he  might  ordinarily  execate  in  the  perfonnanoe  of 
bis  official  duties,  but  is  really  without  hii  authority  to  make  heoaiue  of  eome 
extrinsic  fact  as  the  purpoee  or  object  for  which  the  contract  is  made,  moh 
ccmtract  ia  binding  on  the  corporation,  the  person  with  whom  the  oontraot  ia 
made  is  not  bonnd  to  inquire  aa  to  such  extrinsic  fact.  Seoimd  Nat.  Bank  of 
Allentown  v.  Pettier  k  Stymus  Co.,  tupra.  Citing  Farmeri  and  Mechanic^ 
Bank  v.  Butchers  and  Drorers'  Bank,  16  N.  T.  129,  130,  60  Am.  Dec.  678. 

16.  In  the  abeence  of  a  legally  authoiiied  treMsnrer  of  a  corporation  any  per- 
■on  who  has  general  management  of  ita  buiinesa  or  any  director  has  power  to 
indorse  the  corporation's  name  for  the  purpose  of  eollaeting  commercial  paper 
made  payable  to  ita  order.  Craig  Medicine  Co.  e.  Herdkants'  Bank,  S9  Hun,  661, 
14  N.  T.  Supp.  16. 

16.  The  cashier  of  a  bank  has  authorify  incident  to  hia  office  to  secure  a  loaa 
to  the  bank  t^  pledge  of  its  proper^  or  funds;  especially  irtiere  there  it  a 
l^'Iaw  giving  him  charge  and  supervision  of  the  bank,  ita  loans,  discounts  and 
other  active  bniinesa,  and  the  right  to  exercise  bis  own  judgment  as  to  voeh 
mattera  when  not  otherwise  directed.     Coats  c.  Donnell,  94  N.  Y.  IS8. 

17.  It  ia  no  part  of  the  bueineis  of  a  corporation  to  act  aa  agent  through  ito 
president  in  selecting  attorneys  and  oompromising  claims  for  outside  parties, 
and  tbe  bank  cannot  be  held  liable  for  such  transactions  of  its  presidsnt  when 
be  had  no  special  authority,  and  the  bank  has  in  no  way  been  benefited  therdiy. 
I^au  f.  Manufacturers  and  Merchanto'  Bank,  9  Daly,  SOS. 

18.  A  director  owes  services  to  the  corporation  for  which  reason  all  services 
rendered  by  bim  are  presumed  to  be  rendered  aa  director  —  there  is  no  implied 
promise  to  pay  therefor.  It  is  only  where  the  services  are  not  within  his  duties 
aa  director,  and  an  express  promise  or  an  expectation  on  the  part  of  the  corporsr 
tion  to  pay  is  shown,  that  tbe  corporation  is  under  sny  liability  therefor.  Oill 
v.  N.  T.  Cab  Co.,  48  Hun,  S24,  1  N.  T.  Supp.  202.  Citing  Smith  «.  L<mg  Island 
R.  H.  Co.,  102  N.  T.  100,  6  N.  E.  397. 

19.  "  The  same  reason  may  not  exist  for  the  application  of  tbe  rule  to  a  atock- 
holder  not  a  director  who  has  become  an  officer  of  tbe  corporation.  But  he  hsis 
«  pecnnisiy  interest  in  its  management  and  buainesi.  And  where  he  assumes 
the  duties  of  the  office  and  performs  them  without  some  sgreement  or  provision 
for  oompensation  the  presumption,  in  view  of  hia  relation  and  interest,  may  prop- 
erly arise  that  he  performs  the  official  services  gratuitously.  This  proposition 
cannot  be  made  dependent  on  the  proportionate  amount  of  stock  held  by  Um." 
Mather  v.  The  Eureka  Mower  Co.,  118  N.  T.  629,  23  N.  E.  993. 

g  31.  laipeotOTi  and  their  oath.  —  The  mspeotora  of  election  of 
«Tei7  stock  corporatitm  sball  be  appointed  in  tbe  mfiimer  prescribed 
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in  the  hy-l«wB,  but  the  inspet^Ts  of  the  first  electic«i  of  directore  and 
of  all  previous  meetingB  of  the  etockholdera  shall  be  appointed  by  the 
board  of  directOTS  named  in  the  certificate  of  incorporation.  No 
director  or  officer  of  a  moneyed  corporation  shall  be  eligible  to  electicn 
or  appointment  as  inspector.  Each  inspector  shall  be  entitled  to  a 
reasonable  compensation  for  his  services,  to  be  paid  by  the  oorpcwa- 
tion,  and  if  any  inspector  diall  refuse  to  serve,  or  nf^ect  to  attend 
at  the  election,  or  bis  office  beccnne  vacant,  the  meeting  may  appoint 
an  inspector  in  bis  place  unlees  die  by-laws  otherwise  provide.  The 
inspectors  appointed  to  act  at  any  meeting  of  tbe  stockholders  shall, 
before  entering  upon  the  disdiai^  of  their  duties,  be  sworn  to  faitii- 
fally  execute  the  duties  of  inspector  at  such  meeting  with  strict  im- 
partiality, and  according  to  the  best  of  their  ability,  and  the  oath  so 
taken  shall  be  subscribed  by  tbem,  and  immediately  filed  in  the  office 
of  tbe  clerk  of  the  coun^  in  which  such  election  or  meeting  shall  be 
held,  with  a  certificate  of  the  result  of  the  vote  taken  thereat 
(L.  IMOk  eh.  SM,  >  28,  u  amended  hy  L.  1892,  oh.  esS,  B  28.) 
1.  Who  may  be  iaapeotore  of  oarporftte  election.  Matter  of  Oienango  Oo.  Hut. 
Iiu.  Co.,  19  Wend.  eSS.     8e«  Matter  of  Mohawk  &  H.  R.  B.  Co..  id.  138. 

S.  Iiupectori  of  a  corporate  election  may  be  candidate*  at  luch  election. 
Bw  parU  Willodo,  T  Cow.  402. 

5.  An  election,  under  tlia  appointment  and  authority  of  one  inipaetor,  i*  void 
Matter  of  Lightbsll  Mfg.  Co.,  47  Hon,  868.  Such  appointment  does  not  laUs^ 
the  language  of  ttte  law,  and  he  haa  no  antliorify  to  bold  an  electicn.    Id. 

4.  An  election  of  directors  will  not  be  let  aaide  on  a  nimmary  application  to 
the  eupreme  court  for  timt  purpose,  on  the  ground  that  the  inapeetori  were 
not  ewom  in  the  form  prescribed  by  the  atatnte.  Matt«r  of  Moha«^  ete.,  S. 
B.  Co.,  19  Wend.  13S.  Such  election  will  not,  it  tMnu,  1>e  set  aside  upon  •ooh 
application,  though  no  oath  whatever  was  administered  to  the  inspectors,  if 
no  objection  was  interposed  at  the  time  of  the  eleotion.  That  they  were  duly 
appointed  nnd  entered  on  the  diicharge  of  the  duties  of  their  ofllce,  is  auffleient. 
In  suoh  ease,  they  are  inBpect4>rs  de  faoto.     Id. 

6.  Neglect  to  administer  oath  in  the  form  described  by  statute,  or  of  any  oath 
whatever,  will  not  be  grounds  on  which  to  set  aside  an  election,  if  the  inspaetors 
were  duly  appointed  and  altered  upon  the  duties  of  thelT  ofltce  in  good  faith. 
In  n  Mohawk,  etc.,  R.  B.  Co.,  19  Wend.  136;  In  re  Chenango  M.  Ins.  Co.,  id.  035. 

§  82.  Books  to  be  kept.  —  Every  stock  corporation  shall  keep  at  its 
office  correct  books  of  account  of  all  its  business  and  transactions,  and 
a  book  to  be  known  as  the  stock  book,  containing  the  names,  alf^a- 
betically  arranged,  of  all  persons  who  are  stockholders  of  the  cor- 
poration, showing  their  places  of  residence,  the  number  of  shares  of 
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stock  held  by  them  respectively,  the  time  when  they  respectively  be- 
came the  owners  thereof,  and  the  amount  paid  thereon.  The  stock 
bo(^  of  every  such  corporation  shall  be  open  daily,  during  at  least 
three  businesa  hours,  for  the  inspection  of  its  stockholders  and  judg- 
ment creditors,  who  may  make  extracts  therefromi.  No  transfer  of 
stock  shall  be  valid  as  against  the  corporation,  its  stockholders  and 
oreditors  for  any  purpose  except  to  render  the  transferee  liable  for 
the  duties  of  the  corporation  to  the  extent  provided  for  in  his  chapter, 
until  it  shall  have  been  entered  in  audi  book  as  required  by  this  sec- 
tion, by  an  entry  showing  from  and  to  wh<»n  transferred.  The  stock 
book  of  every  such  corporation  and  the  books  of  account  of  every 
bank  shall  be  presumptive  evidence  of  the  facts  therein  so  stated  in 
favor  of  the  plaintiff,  in  any  action  or  proceeding  against  such  cor- 
p<»ation  or  any  of  its  officers,  directors  or  stockholders.  Every  cor- 
poration that  shall  n^lect  or  refuse  to  keep  or  cause  to  be  kept  such 
books,  shall  forfeit  to  the  people  the  sum  of  fifty  dollars  fcv  every  day 
it  shall  so  neglect  or  refuse.  If  any  officer  or  agent  of  any  such  cor- 
poration shall  wilfully  neglect  or  refuse  to  make  any  proper  entry  in. 
such  book  or  books,  or  shall  n^lect  or  refuse  to  exliibit  the  same,  or 
to  allow  them  to  be  inspected  and  extracts  taken  therefrom  as  pro- 
vided in  this  section,  the  corporation  and  such  officer  or  agent  shall 
forfeit  and  pay  to  the  party  injured  a  penalty  of  fifty  dollars  for 
every  sudi  neglect  or  refusal,  and  all  damages  resulting  to  him 
therefrom. 

1.  A  refuul  to  permit  »  tmukr  of  itock  on  ita  books  rendera  oorpontion 
luble  for  dsmagce,  and  the  meuore  of  dunagei  ia  the  higliett  price  of  th« 
■took  at  any  time  between  the  refusal  and  commencement  of  enlt.  A  blank  trans- 
fer signed  and  sealed  bj  holder  ia  Talld,  and  the  transferee  ii  authorized  to  All 
ap  b;  writing  a  tianafer  and  power  of  attorney  above  the  signature.  Bank  of 
Bnflalo  O.  Sortright,  S2  Wend.  34S,  34  Am.  Dec.  317,  approved  S6  N.  Y.  46,  14 
Am.  Bep.  173. 

2.  Dividend*  are  to  be  paid  to  those  who  appear  as  owueri  on  the  transfer 
book,  regardleBB  of  any  secret  transfer.  Bank  of  Utica  v.  Sniall^,  etc,  2  Cow. 
77<t  14  Am.  Dec.  G2S,  S.  C.  6  U.  398. 

3.  The  object  of  the  statute  is  to  enable  the  itockholders  at  all  reasonable 
times,  and  for  thirty  days  before  an  election,  to  examine  the  books  containing 
transfer  of  stocks  and  names  of  stockholders,  to  viable  them  to  see  who  are 
qualified  voters  and  to  confer  with  them  in  relation  to  the  election,  and  memo- 
randa may  be  taken  from  tbe  books.  The  statute,  though  penal  toward  those 
who  violate  it,  is  in  the  main  bi^ly  beneficial  and  shonld  be  equitably  eonstmed. 
Cotheal  v.  Bronwer,  S  N.  Y.  Ml. 
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4.  ^Ida  does  not  cut  off  the  right  of  Btockholders  of  eorpoTatioiu  to  examine 
its  transfer  books  for  the  proper  purpoee,  and  an  proper  oocuions,  at  other  times; 
and  court  may  interfere  by  mandanuie  whenever  a  proper  case  is  shown,  and 
compel  an  exhibition  of  the  boolca.  People  ev  rel.  Hatch  c.  L.  8.  A  M.  S.  R.  B. 
Co.,  11  Hun,  It  and  6. 

6.  Blehmond  c.  P.  M.  S.  S.  Co.,  60  Barb.  281,  it  wm  held  (same  case)  3  Abb. 
{N,  S.)  364,  that  a  stockholder  cannot  he  deprived  of  his  ri^t  to  inspect  the 
books  of  the  company  because  they  are  kept  in  a  particular  way,  or  because 
they  contain  along  with  the  information  to  which  he  is  entitled,  other  infomui' 
tion  which  he  has  no  right  to  demand.  The  oompony  cannot  defeat  the  object 
of  the  statne  I^  omitting  to  keep  the  books  prescribed.  If  the  right  books  are 
not  kept,  inspection  of  such  as  they  do  keep  must  be  allowed,  and  may  be  mforoed 
bj  mattdamut. 

fl.  The  aMignee  of  the  stock  of  a  domestic  corporation  may  require  an  entcy 
of  tbo  transfer  on  its  books,  though  his  title  be  deriyed  from  a  foreign  executor. 
Middkbrook  t>.  MercbanU'  Bank,  3  Abb.  App.  2»S  <I886). 

7.  Where  a  peremptory  moftdmnus  was  granted  allowing  an  inspection  of  tha 
transfer  hook  of  a  corporalaon  apon  the  relator's  affidavit  that  she  held  stock 
of  the  company  in  certificates  issued  to  her  deceased  husband.  The  ^plication 
to  the  corporation  not  having  been  made  within  the  time  required  by  law,  via., 
thirty  days  of  the  election  of  di>«ctors  (L.  1882,  cb.  409,  sec.  199),  but  the  appU- 
cant  believed  herself  to  be  within  such  time,  information  as  to  the  date  of  raeh 
election  having  been  refused  by  the  corporation.  Held,  that  while  not  made 
within  the  period  during  which  the  statute  ^ves  tike  stockholder  an  absolute 
right  of  examination,  it  waa  still  within  the  discretion  of  the  court  to  grant 
the  application  and  upiHi  the  facta  its  discretion  had  been  properly  exercised  bj 
the  court  below.  People  ea  rel.  Stobo  V.  Eadie,  63  Hun,  820,  IB  N.  Y.  Bupp.  63, 
aff'd,  without  opinion,  133  N.  Y.  657,  30  N.  E.  1147. 

8.  Where  a  corporation  seeks  to  prevent  such  an  examination  1^  denying  that 
the  applicant  is  a  stockholder  the  denial  must  be  positive  and  not  evasive.  Hat- 
ter of  Martin,  62  Hun,  667,  IT  N.  Y.  Supp.  133. 

9.  The  t^ct  that  the  applicant  made  hit  demand  upon  the  trssaarer  when  the 
by-laws  put  the  book  in  the  custody  of  the  secretary  is  not  a  ground  for  refusing 
relief  when  the  treasurer  did  not  refuse  on  that  giound  or  refer  the  applicant  to 
the  proper  custodian  of  the  book.     Id. 

10.  It  seems  that  the  obligation  to  exhibit  the  stock-book  to  a  stodcholder, 
upon  request,  is  terminated  by  its  suspension  for  reasons  which  warrant  Itt  dis- 
solution. <I88T)  Kelsey  v.  Pfaudler  Process  Fermentation  Co.,  46  Hun,  10, 
citing  80  N.  Y.  37». 

11.  A  statutory  provision  under  which  a  corporation  la  oigantxed,  or  in  ita 
by-laws  requiring  transfers  of  its  stock  to  be  made  upon  its  books,  is  tor  ita 
benefit,  and  where  the  owner  of  stock  has  assigned,  for  a  valnable  consideration, 
the  certificate  Issued  to  him  and  the  corporation,  when  requested  to  make  the 
ixaiula,  without  a  valid  reason  refuses  to  do  so,  this  amount*  to  a  waiver  of  the 
requirement*;  the  transfer  is  complete  and  &e  corporation  is  hound  to  reeognlae 
the  tiUe  of  the  assignee  precisely  the  same  as  if  it  had  done  its  duty  and  made 
the  proper  entries  upon  its  books.  Kobinson  o.  Nat.  Bank  of  New  Berne,  95 
H.  Y.  637. 

12.  Upon  the  presentati<Hi  of  a  stock  certificate  duly  assigned  and  acoompanied 
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with  Aathoritf  for  the  holder  to  truufer,  the  corporation,  if  it  taaTe  no  notiaa  of 
&I1J  defect  in  the  holder's  title,  is  legally  bound  to  truufer  the  atock  npon  it* 
boob  and  cannot  thereafter  be  held  liable  by  a  third  penon  claiming  title. 
Hawea  v.  Omm  QnunmerB'  Benefit  Co.,  36  8Ut«  Bep.  48,  12  N.  T.  Supp.  B24. 

13.  When  a  nibwribeT  hu  paid  for  hia  stock  but  haa  not  received  hia  eertilt- 
eate  therefor,  he  can  notwithstanding,  make  a  gift  of  Um  stock,  and  a  format 
transfer  or  even  possession  of  the  certificate  is  onneceuaiT  to  make  the  gtft 
effectual.    De  Caumont  v.  Bogert,  36  Hon,  3S2. 

14.  The  mere  fact  that  a  corporation  acting  in  good  faitb  and  without  notlea 
of  the  rigtita  of  others,  may  treat  registered  shareholders  as  the  actual  ownera 
of  the  shares  standing  in  their  names  applies  only  to  such  transaetions  aa  are 
within  the  express  or  implied  powers  ooDferred  npon  the  oorapanj  or  its  share- 
holders collectively;  and  an  assignee  of  shares  having  possession  of  a  certificate, 
although  holding  under  an  unregistered  transfer,  is  not  bound  by  a  contract 
between  the  registered  holder  and  the  corporation  which  is  not  within  such 
powers.  Campbell  v.  Am.  Zylonite  Co.,  122  N.  Y.  4SB,  11  L.  K.  A.  599,  2S 
N.  E.  8S3. 

10.  A  person  may  be  a  holder  of  stock  without  being  in  the  full  sense  of  the 
term  a  stookh<rider.  No  one  can  be  made  a  atockholder  without  his  oonsent, 
express  or  implied.     Glenn  v.  Garth,  133  N.  T.  li,  30  N.  E.  649,  31  N.  £.  314. 

16.  The  liabilify  of  a  shareholder  for  calls  made  on  account  of  unpaid  stock 
can  only  be  forced  in  an  action  in  the  nature  of  aasiuipait  and  neoBBsarily  rests 
upon  a  promise  to  pay,  express  or  implied;  such  promise  must  be  proved  by  com- 
petent evidence.  When,  therefore,  no  expreas  promise  is  claimed,  and  it  appears 
that  the  person  sought  to  be  charged  as  shareholder  never  accepted  that  relation, 
that  it  was  put  npon  him  l^  another  without  authority  and  against  hia  will, 
and  upon  being  advised  thereof  he  repudiated  it,  no  promise  can  be  Implied  and 
he  cannot  be  held  liable.     lb. 

g  33.  Btook  booki  of  foreign  oorporationt.  —  Every  foTeign  stodc 
corporation  having  an  office  for  tbe  traoeaction  of  businees  in  this 
state,  except  moneyed  and  railroad  corporations,  shiill  keep  therein  a 
book  to  be  known  as  a  stock  book,  containing  the  names,  alpha- 
betically arranged,  of  all  persons  -who  are  stoi^olders  of  tbe  oor- 
poration,  showing  tiieir  places  of  residence,  tbe  number  of  shares  of 
stock  held  l^  them  respectively,  the  time  when  they  respectively 
became  tbe  owners  thereof,  and  the  amount  paid  thereon.  Such  stock 
book  shall  be  open  daily,  during  business  hours,  for  the  inspection 
of  its  stockholders  and  judgment  creditors,  and  any  officer  of  the 
state  authorized  by  law  to  investigate  ihe  affairs  of  any  such  cor- 
poration.  If  any  such  foreign  stock  corporation  has  in  this  state  a 
transfer  agent,  whether  such  agent  shall  be  a  corporation  or  a  natural 
person,  sncb  stock  may  be  deposited  in  the  office  of  such  agent  and 
shall  be  open  to  inapecticm  at  all  times  during  tbe  usual  hours  of 
transacting  business,  to  any  stockholder,  judgment  creditor  or  officer 
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of  the  state  authorized  by  law  t«  investigate  tha  affairs  of  such  cor- 
poration. For  any  refusal  to  allow  such  book  to  be  inspected,  sudi 
corporation  and  the  of^r  or  agent  bo  refusing  shall  each  forfeit  the 
sum  of  two  hundred  and  fifty  dollars  to  be  recovered  by  the  person  to 
whom  such  refusal  was  made. 

(L.  IS90,  ch.  964,  t  66,  m  unended  b;  L.  1392,  cb.  68B,  g  63,  kud  uoended 
bj  L.  1897,  ch.  384,  {  3. 

The  tranifer  a{|eiit  of  any  corporation  existing  beyond  Uie  jurisdiction  of 
this  State  ii  required  at  all  reaaonable  times  during  the  uaual  biuioeia  hours, 
to  exhibit  to  any  etockliolder,  when  required,  the  transfer  book  of  auoh  corpo- 
ration, and  also  »  list  of  the  stockholders  thereof,  if  in  his  pover  to  do  so. 
People  ea  rel.  DeL  Mar.  v.  St.  Louis,  etc,  Ey.  Co.,  19  Abb.  N.  C.  1.  It  is  no 
answer  to  such  application  that  the  taw  of  the  State,  whera  the  corporation 
was  created,  requires  it  to  keep  in  such  State  a  stock  reg^t^r  or  transfer  book, 
if  it  appears  that  the  officers  of  the  oompany  have  in  tlielr  possession  in  this 
State  a  book  ctntaining  entries  of  the  transfer  of  its  stock.  Id.  The  name,  I7 
which  it  is  called,  is  immaterial,  if  it  contains  the  information  which  tbe  act 
gives  the  stockholders  the  right  to  obtain.  Id.  See  also,  Kennedy  v.  Chicago, 
etc.  R.  R.  Co.,  14  Abb.  N.  C.  326.  In  the  latter  case,  it  was  held  that  a  donand 
for  the  exhibition  of  the  stock  book  is  iu>t  sufficient  as  a  demand  for  the  transfer 
bo<^ 

§  34.  Animal  report  to  aaattaij  of  state.  —  Bvery  domeetic  stock 
corporation  and  every  foreign  sto(^  corporation  doing  business  within 
this  state,  except  moneyed  and  railroad  corporations,  shall  annually, 
during  the  month  of  January,  or,  if  doing  business  without  the 
United  States,  before  the  first  day  of  May,  may  make  a  report  as 
of  the  first  day  of  Januaiy,  whidi  will  state: 

1.  The  amount  of-  its  capital  stock,  and  the  proportion  actually 
issued. 

2.  The  amount  of  its  debts  or  an  amount  which  they  do  not  exceed. 

3.  Hie  amount  of  its  assets  or  an  amount  which  its  assets  at  least 
equal. 

4.  The  names  and  addresses  of  all  the  directors  and  officers  of  the 
cconpany,  and  in  the  case  of  a  foreign  corporation,  the  name  also  of 
the  person  designated  in  the  manner  prescribed  hy  the  code  of  civil 
procedure,  as  a  person  upon  whom  process  against  the  corporatiiHi 
may  be  served  within  tiiis  state. 

Such  report  shall  be  made  by  the  president  or  a  vioe-president  or 
the  treasurer  or  a  secretary  of  the  oorporati(m  and  shall  be  filed  in  the 
<^ce  of  tbe  secretary  of  state.    If  sudi  report  be  not  so  made  and 
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filed,  any  anch  officer  who  shall  thereafter  neglect  or  refuse  to  make 
aod  to  file  such  report,  within  ten  daya  after  written  request  so  to  do 
shall  have  heen  made  by  a  creditor  or  hy  a  Btod:holder  of  the  corpora- 
tion, shall  forfeit  to  the  peojJe  the  sum  of  fifty  dollars  for  every  day 
he  ehall  bo  neglect  or  refuse. 

(L.  ISM),  ch.  664,  f  30,  u  uaended  by  L.  1892,  eh.  2,  S  1,  ftod  oh.  868,  S  »; 
L.  1S9T,  ch.  3S4,  {  2;  L.  1901,  eh.  354,  |  1;  L.  IMS,  ch.  41fi,  |  1. 

1.  The  object  of  thii  (ectioii  i>  lUted  in  Cindiuikti  Cooperage  Co.  v.  (VKeefe, 
44Hn]i,«4. 

2.  The  purpose  for  which  the  annual  report*  are  required,  stated.  Pier  v. 
Hanntore,  3S  N.  Y.  101 ;  Walt«n  v.  Godwin,  58  Hun,  91,  33  N.  Y.  St.  Sep.  886, 
11  N.  Y.  Supp.  391;  Torbett  v.  Godwin,  41  N.  Y.  St.  Rep.  823. 

3.  Ab  ioon  ■■  a  director  parts  with  all  beneficial  interest  in,  and  control  over, 
the  Htoclc  which  the  ■tatut«,  section  2,  chapter  667  of  1800,  requires  him  to  hold, 
and  requeita  the  ofBcera  of  the  cOTporaUon  to  make  a  proper  transfer  of  such 
stocic  on  tlie  Imolcs  of  the  oompany,  he  eeaees  to  be  a  director,  and  is  not  liable 
to  creditors  by  reason  of  any  subsequent  failure  to  file  the  report  under  this 
section.    Chemical  Nat.  Bank  c.  Colwell,  48  N.  Y.  St.  Rep.  876. 

4.  A  corporation  is  not  liable  for  the  acts  of  its  trustees,  done  prior  to  the 
fliing  of  the  articles  of  incorporation  and  not  ratified  hy  it.  Berridge  v.  Alwr- 
nethy,  24  W.  Dig.  518. 

6.  The  Ding  of  the  oertifleate  in  the  county  clerk's  oflkw,  inunediately  followed 
by  user,  renders  the  company  a  oorporation  de  f*eto,  and  imposes  upon  it  the  duty 
of  making  and  publishing  a  report.  Meridan  Tool  Co.  v.  Morgan,  1  Al>b.  N.  C. 
126d. 

0.  The  duty,  imposed  by  this  section,  of  maldng  and  filing  an  annual  report, 
is  a  corporate  duty.  Cornell  c.  Boach,  101  N.  Y.  373,  5  N.  E.  52.  This  duty 
is  not  cast  upon  the  trustees,  either  as  such  or  in  their  individual  capacity.     Id. 

7.  The  provisions  of  this  section,  as  to  time  of  maJdng  and  filing  the  report,  is 
not  oompUed  with  by  doing  so  within  twenty  days  before  Uie  first  of  January, 
though  it  is  regular  in  other  respects.  Cincinnati  C.  Co.  e.  O'Eeefe,  120  N.  Y. 
403,  24  N.  E.  093. 

5.  Good  faith  on  the  part  of  the  directors  is  making  and  filing  the  report 
prematurely  is  no  defense  to  the  lialdlity  imposed  upon  them  for  non-compliance 
with  this  provision.     Cincinnati  C.  Co.  e.  O'Keefe,  120  N.  Y.  603,  24  N.  E.  993. 

See  S.  I.  M.  K.  R.  Co,  v.  Hinchdiffe,  170  N.  Y.  473,  63  N.  E.  545;  Sheppatd  v. 
Fulton,  171  N.  Y.  184,  63  N.  E  966. 

§  36.  Liability  of  offioera  for  falie  oertifloateB,  reports  or  public 
notioet.  —  If  any  certificate  or  report  made  or  public  notice  given  by 
the  officers  or  directors  of  a  stock  corporaticoi  shall  be  false  in  any 
material  representation,  the  officers  and  directors  signing  the  same 
shall  jointly  and  severally  be  personally  liable  to  any  person  who  has 
become  a  creditor  or  stockholder  of  the  corporation  upon  the  faith  of 
any  such  certificate,  report,  notice  or  any  material  representation 
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therein  to  the  amount  of  the  debt  contracted  upon  the  faith  thereof 
if  not  paid  wheal  due,  or  the  damage  sustained  bj  any  purchaser  of  or 
subscriber  to  its  stock  upon  the  faith  thereof.  The  liability  imposed 
by  this  section  ^all  exist  in  all  cases  where  the  contents  of  any  such 
certificate,  report  or  notice  or  of  any  material  representation  therein 
shall  have  been  communicated  either  directly  or  indirectly  to  the  per- 
son so  becoming  a  creditor  or  stockholder  and  he  became  such  creditor 
or  stockholder  upon  the  faith  thereof.  No  action  can  be  maintained 
for  a  cause  of  action  created  by  this  section  unless  brought  within 
two  years  from  the  time  the  certificate,  report  or  public  notice  shall 
have  been  made  or  given  by  the  officers  or  directors  of  such  corpora- 
tion. 

(L.  ISBO,  ch.  S64,  9  31,  u  uneoded  bj  L.  1892,  ch.  f  31.) 

1.  As  to  liability  uodeT  thi*  section.  Me  M.  T.  Law  Review,  No.  1,  vol.  1. 
pp.  U,  16. 

2.  TUb  Mction  muBt  b«  strictly  ooiutrued.  Torbett  v.  Godwin,  92  Hun,  407, 
17  N.  Y.  Supp.  46,  27  Abb.  N.  C.  444. 

3.  The  liabilities  imposed  upon  tnuteea  for  making  false  reports,  and  allowing 
the  Indebedtness  ot  the  corporation  to  exceed  ita  capital  stock,  are  In  their  nature 
panal,  and  «ach  act  ot  this  character  enters  Into  and  beoomes  a  separate  caua« 
of  action.     Anderson  d.  Speera,  8  Abb.  N.  C.  882. 

4.  A  tniitee,  who  baa  not  signed  the  report,  is  not  liable  tmder  this  section. 
Bonnell  v.  Wheeler,  3  T.  A  C.  567. 

0.  An  action  under  this  section  is  local  and  mast  be  tried  In  the  ooonty  where 
the  cause  of  action,  or  srane  part  Uiereof,  arose.     Veedec  o.  Baker,  83  N.  T.  ISO. 
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ARTICLE  IV. 

Stooe  abs  Stookholdbbs. 

SBonoR  60.  iMne  uid  transfw*  of  stodk. 

Bl.  Traiufara  of  stock  hy  rtookholdn  indebted  to  oorporitioii. 
S2.  PoTcliftae  of  stock  of  other  ooipoTftticHii. 

63.  SubseriptioiM  to  stoek. 

64.  Time  of  p^jment  of  BubMriptioiiB  to  stoek. 

05.  Coniideration  for  iuua  of  atmA  uid  bondi. 

66.  Liabilities  <rf  stockboldera. 

67.  liabilitiei  of  atockholderi  to  Uborers,  Mrvaata  «  emplofee*. 

68.  N(m-liabiUt7  in  cotain  eases. 

69.  LimiUUon  of  stockholder's  liablUty. 
00.  Part);  paid  stock. 

61.  Preferied  sad  <!Oiiisxni  stock. 

08.  Inoreaee  or  Teduetion  of  capital  stock. 

63.  Notice  of  meeting  to  increase  or  reduce  capital  atodc 

Oi.  Coodutit  of  such  meeting!  eertiflcate  of  increase  of  TaduoUcm. 

06.  Change  in  par  value  of  shares. 

00.  Prohibited  transfers  to  ofBcers  or  stockholders. 

07.  Applicatitm  to  w^irt  to  order  Luue  of  new  in  place  of  lost  oertifl' 

cate<rf  stoek. 

68.  Order  of  oourt  upon  such  application. 

69.  Financial  statement  to  stockholders. 

70.  liabilities  of  offlcers,  directors  and  stockhtrideis  of  foreign  corpo- 

rations. 

§  00.  Iiine  and  tranaferi  of  itook.  —  The  stock  oi  every  stocdc  cor- 
poration shall  be  repreeented  bj  certificates  prepared  hj  the  directors 
and  signed  b;  the  president  or  vice-president  and  secretary  or  treas- 
nrer  and  sealed  with  the  seal  of  the  corporation,  and  shall  be  trans- 
ferable in  the  manner  prescribed  in  this  chapter  and  in  the  by-laws. 
No  share  shall  be  transferable  until  all  previous  calls  thereon  shall 
have  been  f  nlly  paid  in. 

<Ia  1890,  eh.  664,  9  40,  as  amended  by  L.  189S,  oh.  688,  I  40;  U  1902,  ck. 
601.  S  I.) 

1.  The  capital  stock  is  the  money  contributed  by  the  corporators  to  the  oaidtal, 
and  is  nsnally  represented  by  iharee  issued  to  the  subscribers  to  the  stock  on 
the  Initiation  of  the  corporate  enterprise.  Christensen  v.  Eno,  106  N.  T.  97,  60 
Am.  Kep.  429,  12  N.  E.  648;  Burrall  v.  Buehwick  R.  R.  Co.,  TG  N.  T.  211. 

2.  Where  a  certificate  Is  filled  out  and  signed  by  the  president  and  secretary 
it  constitutes  the  person  named  in  it  a  bolder  of  the  shares  specified  therein. 
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althougb  the  corporate  seal  ta  not  affixed  and  it  is  not  detached  from  tbe  certifi- 
cate book.     Halataad  e.  Dodge,  SI  Superior  Ct.  169;  ^'d  103  N.  T.  636. 

3.  While  a  corporation  ma;  not  purchase  or  deal  in  the  Btock  of  other  corpo- 
rations, unless  expressly  authorised  by  law  so  to  do,  it  may  take  title  to  such 
stock  in  payment  of  »  debt  owing  to  it.  The  Holmes  and  Griggs  Mfg.  Co.  e. 
The  Holmes  ft  WeseeU  Metal  Co.,  127  N.  Y.  2S2,  24  Am.  St.  Hep.  448,  27  N. 
G.  831. 

4.  An  agreement  of  a  State  bank  to  subscribe  for  the  stock  of  a  raiboad  is 
not  authorized  by  statute  and  is  against  public  policy;  and  so  long  as  it  is  execu- 
tory the  hank  cannot  enforce  it.  Nassau  Bank  v.  Jones,  9fi  N.  T.  IIS,  47  Am. 
Bep.  14. 

6.  "The  proper^  of  every  KtoA  company  consists  of  three  things,  its  capital 
existing  in  monej  or  property,  its  surplus  if  any,  and  its  franchise.  These, 
which  are  several  in  the  ownership  of  tbe  company,  ar«  united  in  the  ownership 
of  the  stoddiolders,  and  the  share  stock  or  capital  stock  as  owned  by  the  ahare- 
holders  covers  all  three."  People  ex  rrt.  U.  8.  Trust  Co.  v.  Coleman  st  at,  126 
N.  y.  433, 12  L.  R.  A.  762,  27  N.  E.  818. 

§  SI.  Transfers  of  atook  by  ttookholder  isdebted  to  corporation. — 
If  a  stockholder  shall  be  indebted  to  the  corporation,  the  directors 
may  refuse  to  consent  to  a  transfer  of  his  stock  until  such  indebted- 
nesa  is  paid,  provided  a  co|^  of  this  section  is  written  or  printed  upon 
the  certificate  c^  stock. 

§  52.  FuTobase  of  stock  of  other  corporations.  —  Any  stock  corpora- 
tion, domestic  or  foreign,  now  existing  or  hereafter  organized,  except 
moneyed  corporations,  may  purchase,  acquire,  hold  and  dlspoae  of 
the  stocks,  bonds  and  other  evidences  of  indebtedness  of  any  corpora- 
tion, domestic  or  foreign,  and  issue  in  exchange  therefor  ita  stock, 
bonds  or  other  obligations  if  authorized  so  to  do  by  a  provision  in  the 
certificate  of  incorporation  of  snch  stock  corporation,  or  in  any  certifi- 
cate amendatory  thereof  or  supplementary  thereto,  filed  in  pursuance 
of  law,  or  if  the  corporation  whose  stock  is  so  purchased,  acquired, 
held  or  disposed  of,  is  engaged  in  a  business  similar  to  diat  of  su<di 
stock  corporation,  or  engaged  in  the  manufacture,  use  or  sale  of  the 
property,  or  in  the  construction  or  operation  of  works  necesBary  or 
useful  in  the  business  of  such  stock  corporation,  cv  in  whidi  or  in 
connection  with  whicli  the  manufactured  articles,  product  or  property 
of  such  stock  corporation  are  or  may  be  used,  or  is  a  corporation 
with  which  snch  stoc^  corporation  is  or  may  be  authorized  tn  con- 
solidate. When  any  sudi  corporation  shall  be  a  stockholder  in  any 
other  corporation,  as  herein  provided,  its  president  or  other  irfSoen 
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ahall  be  eligible  to  the  office  of  director  of  euoh  corporation,  the  same 
aa  if  they  were  individuallj  stockholders  therein  and  the  corporation 
holding  sa<di  stock  shall  possesa  and  exercise  in  respect  thereof,  all 
the  rights,  powers  and  privileges  of  individual  owners  or  holders  of 
such  stock. 

§  53.  Bnbteriptioat  to  itook.  —  If  the  whole  capital  stock  shall  not 
have  been  subscribed  at  the  time  of  filing  the  certificate  of  incorpora- 
tion, the  directors  named  in  the  certificate  ma;  open  books  of  sub- 
scription to  fill  up  the  capital  stock  in  such  places  and  after  giving 
such  notices  aa  they  may  deem  expedient,  and  may  continue  to  re- 
ceive subscriptions  until  the  whole  capital  stock  is  subscribed.  At 
the  time  of  subscribing,  every  subscriber,  whose  aubacription  is  pay- 
able in  money,  shall  pay  to  the  directors  ten  per  centum  upon  the 
amount  subscribed  by  him  in  cash,  and  no  such  subscription  shall  be 
received  or  taken  without  audi  payment 

(L.  1890,  ch.  564,  i  41,  ai  re-eDact«d  by  L.  1808,  ch.  688,  9  41.) 

1.  This  •eetion  does  not  poiat  out  how  or  wbtre  the  books  of  snbacriptloii 
shall  be  opeoed,  or  what  kind  of  books  shall  be  lued.  Buffalo  &  J.  R.  R.  Oo. 
c.  GiffoTd,  ST  N.  Y.  294.  Erery  purpose  ot  the  iUtute  ii  satisfled,  it  the 
directors  adopt  a  book  which  some  one  else  baa  provided.     Id. 

2.  A  Bubscriptioii  of  the  whole  amount  of  stock  is  never  held  a  condition 
precedent  to  a  legal  corporate  ezlitmoe,  except  when  it  Is  made  so  hy  the  act 
of  incorporation.     Bchenectady,  etc.,  Co.  v.  Thatcher,  11  N.  T.  102. 

3.  Form  of  complaint  in  action  on  agreement.  Enlekerbocker  Trntt  Co.  v. 
Hard,  67  App.  Div.  463. 

4.  Subscription  cannot  be  enforced  where  proapectna  difleri  from  eertifloate 
of  incorporation.     Stem  c.  McEeo,  TO  App.  Div.  142. 

0.  Railway  corporation  authorized  to  isiue  preferred  stock  without  oonditlona. 
Hay  make  such  conditions  as  it  choowa.     Hackett  v.  N.  P.  R.  Co.,  S6  Miao.  688. 

6.  8ubBcril)er  not  mentioned  In  certificate  liable  when  demand  made  ibortlj 
after  organisation.     Woods  M.  V.  Co.  v.  Brody,  30  Misc.  TO. 

T.  Plaintiff  relying  on  representations  of  facte,  not  merely  opinions,  wlilch 
were  untrue,  can  rescind  iiis  sulMcription  and  recover  tbe  amount  paid  thereon. 
Hack  V.  Latta,  83  App.  Dir.  242. 

6.  When  directors  are  not  naceaaary  parties  in  action  to  rescind,  etc.  Maek 
V.  Latta,  83  App.  Div.  242. 

9.  Defendant's  giving  note  as  payment  for  ten  per  cent,  of  value  of  stock  pur- 
chased by  him  not  equivalent  to  cash  payment,  being  merely  a  promise  to  pay. 
Hapgoods  V.  LuBch,  123  App.  Div.  23. 

10.  Action  brought  on  inbecription  to  stock  of  corporation  cannot  be  anstained 
unless  ten  per  cent,  of  stock  subscription  Is  paid  In  cash  at  the  time  it  Is  made. 
Uay  V.  Charlonis,  128  App.  Dlv.  12T. 

11.  Even  if  whole  coital  stock  baa  not  been  paid  In,  anbacrUiers  are  liable  tat 
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debts  incurred  b;^  eorporatioo  in  preparing  to  begin  bnaineM.     Mytm  v.  Btnrgia, 
123  App.  Div.  470;  108  N.  Y.  Supp.  628. 

12.  Ab  to  riglita  of  Btockholder  who  has  been  induced  to  aubwribe  to  stock 
througli  nuerepreBentation,  see  Cawthia  c.  Stewart,  S9  Misc.  3S;  109  N.  Y. 
Supp,  770. 

§  54.  Time  of  payment  of  aitbRCtiptio&i  to  efook.  —  SubseriptionB  to 
the  capital  stock  of  a  corporation  shall  be  paid  at  such  times  and  in 
such  inatalments  aa  the  hoard  of  directors  may  by  resolatton  require. 
If  default  ehall  be  made  in  the  payment  of  any  instahnent  as  re- 
quired by  such  resolution,  the  board  may  declare  the  stock  and  all 
previous  payments  thereon  forfeited  for  the  use  of  the  corpcn-atioD, 
after  the  expiration  of  sixty  days  from  the  service  on  .the  defaulting 
stockholder,  personally,  or  by  mail  directed  to  him  at  his  laat-known 
post-office  address,  of  a  written  notice  requiring  him  to  make  pay- 
ment within  sixty  days  from  the  service  of  the  notice  at  a  place 
specified  therein,  and  stating  that,  in  case  of  failure  to  do  so,  hia 
stock  and  all  previous  payments  thereon  will  be  forfeited  for  the  use 
of  the  corporation. 

Such  stock,  if  forfeited,  may  be  reissued  or  subscriptions  therfor 
may  be  received  as  in  the  case  of  stock  not  issued  or  subecribed  for. 
If  not  sold  for  its  par  value  or  subscribed  for  within  six  months  after 
such  forfeiture,  it  shall  be  canceled  and  deducted  from  the  amount 
of  the  capital  stock.  If  by  such  cancellation,  the  amount  of  the 
capital  stock  is  reduced  below  the  minimum  required  by  law,  the 
capital  stock  shall  be  increased  to  the  required  amount  within  three 
months  thereafter  or  an  action  may  be  brought  or  proceedings  in- 
stituted to  close  up  the  business  of  the  corporation  as  in  the  case  of 
an  insolvent  corporation.  If  a  receiver  of  the  assets  of  the  corpora- 
tion has  been  appointed,  all  unpaid  subscriptions  to  the  stock  shall 
be  paid  at  such  times  and  in  such  instalments  as  the  receiver  or  the 
court  may  direct. 

(L.  1800,  ch.  604.  !  43,  as  amended  by  L.  1802,  ch.  088,  t  43. 

1.  "The  general  rule  ii  well  settled  in  this  State,  tlist  in  the  absence  of  a 
ooutract  to  make  pajraeTitB  in  future  instalments,  BubscriptioDB  become  due  and 
pajable  at  once  and  no  call  or  demand  t>efore  atition  therefor  is  neeeasary."  Wil- 
laou  c.  Meyer,  41  Hun,  646. 

2.  It  is  competent  for  a  Bubacriber  to  enter  into  a  contract  whereby  he  cannot 
be  called  upon  to  pay  at  the  time  of  subscribing,  but  at  future  periods  con- 
tinuing tor  more  than  six  years.     lb. 

3.  But  it  seems  the  court  has  power  to  disregard  in  its  diseretioa  tbs  terms 
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of  tbe  coatrkct  uid  hold  the  price  of  the  sharea  paj«ble  ftt  onoe.      lb.      Per 
Dasiku,  J. 

4.  As  bi  effect  of  truiBfer  of  eharea  ot  stock  upon  liability  for  onpaid  ■ttbacrip- 
tione,  aee  editoriBl  Dote  to  Rochester  i,  Kettle  Falls  Land  Co.  p.  Raymond,  47 
L.  R.  A.  246,  presenting  tbe  authorities  on  that  qaeation. 

§  56.  Coniiderstioii  for  iisne  of  ttoek  and  boadi.  —  No  oorporation 
shall  issue  either  Btock  or  bonds  except  for  money,  labor  done  or  prop- 
erty actually  received  for  the  use  and  lawful  purpoeea  of  such  cor- 
poration. Any  corporation  may  purchase  any  property  authorized 
by  its  certificate  of  incorporation,  or  necessary  for  the  use  and  lawful 
purposes  of  such  corporation,  and  may  issue  stock  to  the  amount  of 
the  value  thereof  in  payment  therefor,  and  the  stock  so  issued  shall 
be  full  paid  stock  and  not  liable  to  any  further  call,  neither  shall  the 
holder  thereof  be  liable  for  any  further  payment  under  any  of  the 
provisions  of  this  chapter;  and  in  the  absence  of  fraud  in  the  trans- 
action the  judgment  of  the  directors  as  to  the  value  of  the  property 
purchased  shall  be  conclusive ;  and  in  all  statements  and  reports  of 
the  corporation,  by  law  required  to  be  published  or  filed,  this  stock 
shall  not  be  stated  or  reported  as  being  issued  for  cash  paid  to  the 
corporation,  but  shall  be  reported  as  issued  for  property  purchased. 

IL.  laSO,  ch.  OM,  E  42,  aa  amended  by  L.  1802,  ch.  688,  {  42,  L.  1001,  ch. 
364,  {  I.) 

1.  When  the  preeident  of  a  corporation  had  received  no  salary  for  his  serTices 
and  in  addition  to  tbe  services  had  advanced  money,  Held  that  the  satisfaction 
of  these  debts  was  a  good  consideration  for  tbe  transfer  of  some  of  its  stodcs 
by  the  corporation  to  the  president.  Reed  v.  Hoyt,  61  Superior  Ct.  121,  aff'd 
109  N.  T.  6S9,  17  N.  E.  418. 

2.  "A  corporation  cannot  avoid  its  bonds  on  the  ground  that  they  vrere  issued 
at  less  than  their  face  to  pernons  who  were  its  trustees  when  the  act  has  received 
the  acquiescence  and  ratiScation  of  the  stockholders."  Lyceum  v.  Ellis,  67 
Superior  Ct.  532,  8  N.  Y.  Supp.  867. 

3.  See  note  on  liability  for  illegal  or  exaggerated  stock.      14  Abb.  N.  C.  441. 

4.  See  note  to  Van  Clcfe  v.  Berkey,  42  L.  R.  A.  603,  presenting  the  authorities 
on  the  question  as  to  liow  far  payment  for  stock  by  tiansfer  ol  property  will 
protect  tbe  shareholder  againxt  creditors  of  the  company. 

6.  Tbe  application  upon  bis  stcrk  of  an  account  for  services  rendered  In  con- 
structing furnaces  for  tbe  company  by  a  subscriber  for  original  stock,  is  a  pay- 
ment in  money  within  the  meaning  of  this  section.  Veeder  f.  Mudgett,  OS 
N.  T.  206. 

6.  A  corporation  may  issue  stock  for  portion  of  purchase  price,  and  may  pay 
in  cash  or  issue  bonds  for  balance.     Gamble  c.  Queens  C.  W.  Co.,  ante 

7.  Stockholder  to  whom  full  paid  stock  was  issued  for  less  than  par  only 
liable  to  amount  he  agreed  to  pay.     Thompson  c.  Knight,  74  App.  Div.  310. 
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S.  What  held  to  constitute  detect  of  parties  defendant.  Jones  v,  Nsmsu  Sob. 
Home  Co.,  03  Miac.  63;  101  N.  Y.  Snpp.  1089. 

9.  One  nho  buys  itock  in  a  oorporation,  Usued  contrary  to  tba  prOTiaions  of 
Motion  65,  that  ie,  neither  for  money,  labor  or  property,  cannot  recover  the 
price  from  tbe  Bcller,  in  the  absence  of  fraud  or  deceit.  Ersfeld  o.  'Exaet,  l&S 
App.  Div.  130. 

§  96.  Liftbilitiei  of  itooUioldera.  —  Every  holder  of  capital  stock 
not  fully  paid,  in  any  stock  corporation,  shall  be  personally  liable  to 
its  creditors,  to  an  amount  equal  to  the  amount  unpaid  on  the  stock 
held  by  him  for  debta  of  the  corporation  ctmtracted  while  such  eto<:^ 
was  held  by  him.  As  to  existing  corporations  the  liability  imposed 
by  this  section  shall  he  in  lieu  of  the  liability  imposed  upon  stock- 
holderfl  of  any  existing  oorporation,  under  any  general  or  special  law, 
excepting  laws  relating  to  moneyed  corporations,  and  corporations 
and  asBOciaticms  for  banking  purpoeee,  on  aecoont  of  any  indebted- 
ness hereafter  contracted  or  any  stock  hereafter  issued ;  but  nothing 
in  this  section  contained  shall  create  or  increase  any  liability  of  stock- 
holders of  any  existing  corporaticm  under  any  general  or  special  law. 

(L.  1890,  ch.  0«4,  I  07,  iUi  amended  by  L.  1692,  ch.  6B8,  |  54;  L.  1001,  eh. 
»4,il.» 

See  section  42  Stock  Corporation  Law,  emte. 

1.  It  is  a  defense,  and  a  stockholder  may  show  In  his  exoneration,  that  hia 
name  was  placed  on  the  books  of  tbe  corporation  without  Us  consent,  but  when 
he  actually  buy*  stock,  whether  from  tbe  corporation  or  an  individnal,  it  is  no 
defisnae  that  he  was  induced  to  do  so  throtij|fa  fraudulent  represanUtions  —  e.  g., 
the  representations  of  the  preaident  that  it  was  "  fnll-pald  capital  stock  npoit 
which  there  was  no  liabili^  of  tbe  atockbolders,"  and  It  makes  no  differenoe  that 
be  did  not  know  that  the  representations  were  false  until  after  the  insolvent^  <rf 
tbe  eorpormtion.     Briggs  v.  Cromwell,  9  Dsly,  4S6, 

2.  If  a  stockholder,  sued  for  tbe  indebtedness  of  the  corporation,  can  show  in 
his  defense  that  he  has  paid  aa  account  of  its  debt*  or  has  liecome  an  honest 
creditor  thereof  in  a  sum  equal  to  the  liability  which  tbe  statute  has  imposed 
upon  bim,  he  will  be  entitled  to  judgment;  but  sucb  a  defense  being  of  an  equita- 
ble character,  it  is  essential  to  show  that  tbe  defendant  and  creditor  stand  on 
an  equality.  Hence,  where  tbe  defendant  stockholder  set  up  as  a  defense  tbe  pur- 
chase by  him  of  two  judgments  against  tbe  corporation,  but  it  did  not  appear 
that  be  had  paid  for  such  judgments  the  full  amounts  theMot,  Held,  that  he 
therefore  did  not  bring  himself  within  the  rule  of  law  permitting  in  such  action 
a  defense  of  equlUble  <rfrset.  Buckley  v.  Wbitcomb,  49  Hnn,  290,  1  N.  Y.  Snpp. 
748. 

S.  When  a  single  stockholder  or  fail  repTesentative  Is  sued  as  such  by  a 
creditor  of  a  corporation,  to  charge  him  with  a  debt  of  the,  corporation,  he  may 
■at  off  a  claim  against  the  lattsr  of  a  grsatsr  amount  of  wblcb  he  is  owner. 
ChrisUansen  v.  Oolbr,  43  Hon,  Z9l. 
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4.  The  liability  of  a  shareholder  to  pay  for  hi*  iharea  doe*  oot  arise  out  of 
the  relaUon,  but  upon  bie  contract,  expren  or  implied,  or  upon  statute;  and  in 
tlie  absence  of  either  of  tliese  groands  a  person  to  whom  sbaree  have  been  issued 
gratuitously  (bonus  stock)  is  not  liable  to  paj  the  par  raloe  as  upon  a  snb- 
■cription.     Christiansen  e.  Eno,  IDS  N.  Y.  97,  SO  Am.  Rep.  480,  12  N.  E.  S48. 

6.  So,  also,  where  bonds  of  a  corporation  have  been  issued  by  it  gratuitously 
to  a  stockholder,  but  no  portion  of  it«  proper^  or  asseta  has  been  applied  in 
payment  thereof,  the  stockholder  la  not  liable  to  acoount  to  creditors  for  the 
proceeds  of  the  sale  of  said  bonds  1^  him.    lb. 

6.  As  creditors  of  an  insolvent  eorporaUon,  saeldng  to  recover  of  a  holder  of 
its  stock  an  unpaid  balance  on  his  sabscription,  limply  claim  through  the  cor- 
poration, they  have  no  greater  rights  than  it.  Glenn  V.  Garth,  133  N.  Y.  18, 
30  N.  E.  S4Q,  31  N.  E.  344. 

T.  In  an  action  against  a  stockholder  to  recover  a  debt  due  from  the  corpora- 
tion, a  judgment  against  the  corporation  furnishes  no  evidence  of  the  debt,  but 
plaintiff  must  prove  its  (debt's)  ezisteuce.  Beveridge  v.  Abemethy,  84  Weekly 
Dig.  C13. 

8.  See  N.  T.W.  Co.  v.  GilUlian,  124  N.  Y.  302,  26  N.  E.  638. 

9.  As  to  right  to  enforce  stockholder's  liahili^  outside  of  State  of  inoorpora- 
tion,  see  editorial  note  to  Gushing  t).  Ferot,  34  L.  R.  A.  737,  presenting  the 
authorities  on  that  question. 

g  57.  Lisbiltiea  of  itookholden  to  laborera,  aervants  and  employee!. 
—  The  Btockholders  of  every  stock  corporation  shall  jointly  and 
severally  be  perscmally  liable  for  all  debts  due  and  owing  to  any  of 
its  laborers,  servants  or  employees  other  than  contractors,  for  services 
performed  by  ^em  for  such  corporation.  Before  such  laborer,  ser- 
vant or  employee  shall  charge  such  stockholder  for  such  services,  he 
shall  give  him  notice  in  writing,  within  thirty  days  after  the  termina- 
tion of  Bucb  services,  that  he  intends  to  hold  him  liable,  and  shall 
commence  an  action  therefor  within  thirty  days  after  the  return  of 
an  execution  unsatisfied  against  the  corporation  upon  a  judgment 
recovered  against  it  for  services. 

(L.  ISQO,  oh.  S04,  S  S7,  as  amended  by  L.  1892,  ch.  688,  t  04;  L.  1601,  cfa. 
3M,  I  1.) 

1.  In  the  enactment  of  such  provisions  it  has  been  the  policy  of  the  l^sUture 
to  protect  those  only  who  are  the  least  able  to  protect  themselves,  and  who 
earn  their  living  by  manual  labor  for  a  small  oompenaation.  Gumey  v.  A.  ft 
G.  W.  Ry.  Co.,  68  N.  Y.  368;  Btryker  t>.  Cassidy,  70  id.  63. 

2.  Under  chapter  Sll  of  1876,  stockholders  were  not  under  any  special  liability 
to  laborers,  Mrvants  or  employees  for  services  performed  for  the  oorporation, 
Richards  v.  Beach,  1ft  Abb.  N.  C.  84. 

3.  Laborers  or  servants,  within  the  meaning  ol  this  section,  are  persons  who, 
in  common  parlance,  and  according  to  the  general  understanding  of  men,  fall 
under  that  appellation,  in  enumerating  the  different  classes  of  persons  employed 
by  a  corporation.     Dean  v.  De  Wolf,  16  Hun,  1S6;  aff'd  82  N.  ¥.  626. 
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4.  An  aBBistaat,  who  performs  all  the  duties  of  the  superintendent  in  hia 
absence,  aDd  Teceivea  a  Btat«d  salary,  is  not  a  laborer  or  Mrvant  within  the 
meaning  of  this  section.     Dean  v.  De  Wolf,  16  Hun,  186)  aff'd  82  N.  Y.  626. 

6.  The  performance  of  some  manual  labor,  merely  incident  to  his  position  of 
general  superintendent  of  the  company,  does  not  bring  a  person  within  the  pro- 
visions of  this  section.  Erauser  v.  Ruckel,  17  Hun,  463;  Ericsson  v.  Brown, 
38  Barb.  360. 

§  68.  Hoa-Uability  in  certain  oasea.  —  "No  person  holding  stock  in 
any  corporation  as  collateral  security,  or  as  executor,  administrator, 
guardian  or  trustee,  unless  he  shall  have  voluntarily  invested  the  trust 
funds  in  such  stock,  shall  be  personally  subject  to  liability  as  a  stock- 
holder; but  the  person  pledging  such  stock  shall  be  considered  the 
bolder  thereof  and  shall  be  liable  as  stockholder,  and  the  estates  and 
funds  in  the  hands  of  such  executor,  administrator,  guardian  or  trus- 
tee shall  be  liable  in  the  like  manner  and  to  the  same  extent  as  the 
testator  or  intestate,  or  the  ward  or  person  interested  in  such  trust 
fund  would  have  been,  if  he  had  been  living  and  competent  to  act 
and  held  the  same  stock  in  his  own  name,  unless  it  appears  that  such 
executor,  administrator,  guardian  or  trustee  voluntarily  invested  the 
trust  funds  in  such  stocks,  in  which  case  be  shall  be  personally  liable 
as  a  stockholder. 

(L.  1890,  eh.  684,  !  67,  as  amended  by  L.  1862,  ch.  688,  S  64;  L.  >]SOI,  eh. 
3S4,  g  1.) 

§  S8.  Limitation  of  atookholder's  liabili^.  —  No  action  shall  be 
brought  against  a  stockholder  for  any  debt  of  the  corporation  until 
judgment  therefor  has  been  recovered  against  the  corporation,  and 
an  execution  thereon  has  been  returned  unsatisfied  in  whole  or  in 
part,  and  the  amount  due  on  such  execution  shall  be  the  amount 
recoverable,  with  costs  against  the  stockholder.  No  stockholder  shall 
be  personally  liable  for  any  debt  of  the  corporation  not  payable  within 
two  years  from  the  time  it  is  contracted,  nor  unless  an  action  for  its 
collection  shall  be  brought  against  the  corporation  within  two  years 
after  the  debt  becomes  due ;  and  no  action  shall  be  brought  against  a 
stockholder  after  he  shall  have  ceased  to  be  a  stockholder,  for  any 
debt  of  the  corporation,  unless  brou^t  within  two  years  from  the 
time  he  shall  have  ceased  to  be  a  stockholder. 

(L.  1890,  ch.  664,  g  GS,  as  re-enacted  by  L.  1892,  ch.  688,  g  66.) 
1.  A  suit  for  the  collection  of  the  debt  must  be  brought  against  the  corporatiMi 
within  two  yean  after  it  becomes  due,  in  order  to  such   liability,  unless  sonw 
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cause  interretm  before  the  expiration  of  «uch  period  (ufBeient  to  exeuH  tucb 
action.  Hardnun  r.  Sage,  47  Hun,  230;  Kiocaid  t>.  Dwinelle,  09  N.  T.  M8i 
Ca<rl[endBll  v.  Coming,  SB  id.  129. 

2.  Where  the  time  of  the  payment  of  a  debt  la  oxtend«d  bj  th«  taking  of  a 
promiMory  note,  which  ia  sued  within  two  years  from  the  date  of  ita  maturi^, 
but  more  than  two  yeare  aft«r  the  debt  beotmiea  due,  the  claim  of  the  creditor 
against  the  stockholders  is  lost  and  they  cannot  be  charged  with  the  payment 
«f  the  debt      Bardman  V.  Sage,  124  N.  T.  26,  26  N.  £.  3114. 

3.  In  Fisher  v.  Marvin,  47  Barb.  109,  it  was  hold  that  the  debt  waa  oontracted 
when  the  renewal  not«  was  given,  but  this  case  wsi  overruled  tm  this  point  by 
Jagger  Iron  Co.  v.  Walker,  76  N.  T.  621. 

4.  As  to  conflict  of  laws  si  to  limitation  of  action  against  stockholders,  see 
editorial  note  to  Brunswick  Terminal  Co.  e.  Nnt.  Bank  of  Baltimore,  48  L.  R.  A. 
037,  presenting  the  authoritiea  on  that  question. 

§  60.  Partly  paid  itook.  —  The  original  or  the  amended  certificate 
of  incorporation  of  any  stock  corporation  may  contain  a  provision 
exprsBBly  authorizing  the  isBue  of  the  whole  or  of  any  part  of  the 
capital  Btock  as  partly  paid  stock,  subjeot  to  calla  ttiereon  until  the 
whole  thereof  shall  have  been  paid  in.  In  such  case,  if  in  or  uptm 
the  certificate  issued  to  represent  such  stock,  the  amount  paid  there<»i 
shall  be  specified,  the  holder  thereof  shall  not  he  subject  to  any  lia- 
bility except  for  the  payment  to  the  corporation  of  the  amount  re- 
maining unpaid  upon  such  stock,  and  for  the  payment  of  indebtedness 
to  employees  pursuant  to  sections  fifty-seven,  fifty-eight  and  fifty- 
nine  of  this  chapter;  and  in  any  such  case,  tlie  corporation  may 
declare  and  may  pay  dividends  upon  the  basis  of  the  amount  actually 
paid  upon  tlie  respective  shares  of  stock  instead  of  upon  the  par  value 
thereof. 

{L.  1901,  eh.  304,  g  3.) 

§  61.  Preferred  and  common  itook.  —  Every  domestic  stock  cor* 
poration  may  isane  preferred  stock  and  common  stock  and  different 
classes  of  preferred  stock,  if  the  certificate  of  incorporation  so  pro- 
vides, or  hy  the  consent  of  the  holders  of  record  of  two-thirds  of  the 
capital  stock,  given  at  a  meeting  called  for  that  purpose  upon  notice 
such  as  is  required  for  the  annual  meeting  of  the  corporation.  A 
certificate  of  the  proceedings  of  such  meeting,  signed  and  Bwom  to 
by  the  president  or  a  vice-president,  and  by  the  secretary  or  assistant 
secretary,  of  the  corporation,  shall  be  filed  and  recorded  in  the  offices 
where  the  original  certificate  of  incorporation  of  sudi  corporation  was 
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£led  and  recorded;  and  the  corporation  tna;,  upon  the  written  request 
of  the  holders  of  any  preferred  stock,  by  a  two-thirds  vote  of  Its 
directors,  exchange  the  same  for  conunon  stock,  and  issue  certificates 
for  common  stock  therefor,  upon  such  valuation  as  may  have  been 
agreed  upon  in  the  certificate  of  o^snization  of  such  corporation,  or 
the  issue  of  such  preferred  stock,  or  share  for  share,  but  the  total 
amount  of  such  ca^atal  stock  ahall  not  be  increased  thereby. 

1.  There  ii  no  power  in  a  corporate  body,  nor  in  A  majority  of  tiie  atoekboldera, 
to  proTide  by  »  by-Uw  for  the  creation  of  a.  preferred  atook,  ao  aa  to  bind  a 
minority  of  the  Btoekboldera  not  aaaenting  thereto.  Kent  v.  QoidoilTeT  M.  Co., 
78  N.  Y.  169. 

2.  A  corporation  may  begin  ita  corporate  action  t^  elaasifying  the  abarea  in 
its  capital  itoek,  with  peculiar  privllegee  to  one  ihare  orer  another,  and  thua 
offer  ita  stock  to  the  public  for  Bubscrlptions  thereto.     Id. 

S.  The  right  of  ereiy  Bhareholder  to  bis  proportion  of  the  profits  of  a  oorpora- 
tlOD  la  a  Tested  indlTidnal  right,  and,  in  ^e  absence  of  some  power  conferred 
by  statute,  or  by  the  articles  of  association,  to  change  the  relatiro  TiJue  of 
■hares  by  giving  some  a  preference  over  others  as  to  dividends,  the  power  can- 
not be  implied,  and  no  such  change  may  be  made  without  the  consent  of  all  the 
■hareholdera.  Campbell  v.  Am.  Zylonit«  Co.,  122  N.  T.  466,  11  I^  B.  A.  696, 
26  N.  E.  868. 

§  62.  Increan  or  rednotion  of  capital  itook.  —  Any  domestic  cor- 
poration may  increase  or  reduce  ita  capital  stock  in  the  manner  herein 
provided,  but  not  above  the  nutzimnm  or  below  the  minimum,  if  any, 
prescribed  by  general  law  governing  corporations  formed  for  similar 
purposes.  If  increased,  the  holders  of  the  additional  stock  issued 
shall  be  subject  to  the  same  liabilities  with  respect  thereto  as  are  pro- 
vided by  law  in  relation  to  the  original  capital;  if  reduced,  the 
amount  of  its  debts  and  liabilities  shall  not  exceed  the  amotmt  of  its 
reduced  capital,  unless  an  insurance  corporation,  in  which  case  the 
amount  of  its  debts  and  liabilities  ahall  not  exceed  the  amount  of  its 
reduced  capital  and  other  assets.  The  owner  of  any  stodi  shall  not 
be  relieved  from  any  liability  existing  prior  to  the  reduction  of  the 
capital  stock  of  any  stock  corporation.  If  a  banking  corporaticm, 
whether  the  capital  be  increased  «  reduced,  ita  assets  shall  at  least 
be  equal  to  its  debts  and  liabilities  and  the  cafHtal  stot^,  as  increased 
or  reduced.  A  domestic  railroad  corporation  may  increase  or  reduce 
its  capital  stock  in  the  manner  herein  provided,  notwithstanding  any 
provision  contained  herein,  or  in  any  general  or  special  law  fixing 
or  limiting  the  amount  of  capital  stock  which  may  be  isaued  by  it. 
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(L.  ISM,  ch.  S04,  S  44,  u  uneuded  by  L.  1892,  eh.  6BS,  S  44;  L.  1S94,  ch.  U9, 
I  1;  L.  ISOQ,  eh.  606,  t  I;  L.  I»01,  ch.  354,  |  1.) 

1.  A  corporation  hw  do  implied  uithorit^  to  incTMue  or  diminiih  it«  eapit«l 
■took,  And  an  only  legally  do  (o  when  and  in  the  manner  authoiiEed  hj  itatutt. 
SnUierland  c.  Oloott,  9G  N.  Y.  03. 

2.  An  Agreement  with  a  stockholder  aa  to  the  exchange  of  Ma  atock  for  % 
redaced  amount  made  1^  the  officers  of  the  company  in  proceedings  to  induce 
the  capital  stock  i«  binding  upon  the  compauj'.  Abbott  v.  The  Petersburg  Oranita 
QnaRTing  Co.,  43  N.  T.  St.  Rep.  236,  IT  N.  Y.  Bupp.  140,  8.  C.  62  Hon,  62S. 

§  63.  Xotice  of  meeting  to  increaie  or  reduce  capital  itock.  —  Every 
BQch  increaBe  or  reduction  most  be  authorized  either  by  the  unani- 
moiia  consent  of  the  stockholders,  expressed  in  writing  and  filed  in 
the  office  of  the  secretary  of  state  and  in  the  office  of  the  clerk  of  the 
county  in  which  the  principal  hasiness  office  of  the  corporation  is 
located,  or  by  a  vote  of  the  stockholders  owning  at  least  a  majority 
of  the  stock  of  the  oorporati<»i,  taken  at  a  meeting  of  the  stockholders 
specially  called  for  that  purpose  in  the  manner  provided  by  law  or 
by  the  by-laws.  Notice  of  the  meeting,  stating  the  time,  place  and 
object,  and  the  amount  of  the  increase  or  reduction  proposed,  signed 
by  the  president  or  a  vice-president  and  the  secretary,  shall  be  pub- 
lished once  a  week,  for  at  least  two  successive  weeks,  in  a  newspaper 
in  the  county  where  its  principal  business  office  is  located,  if  any  is 
published  therein,  and  a  copy  of  such  notice  shall  be  duly  mailed  to 
each  stockholder  or  member  at  his  last-known  post-office  address  at 
least  two  weeks  before  the  meeting  or  shall  be  personally  served  on 
him  at  least  five  days  before  the  meeting. 

(L.  1890,  oh.  604,  S  46,  as  amended  by  L.  1802,  eh.  688,  {  4S;  L.  1893,  ch. 
TOO,  I  1;  L.  1001,  oh.  364,  |  1.) 

In  the  absence  of  evidence  that  due  and  sufficient  notice  of  the  meeting  was 
not  given  to  the  atockholdere,  the  books  of  minutea  of  the  company  and  ths 
oertiDcate  ahowing  that  more  than  two-thirds  of  the  stockholders  appeared  In 
person  or  by  proxy,  and  voted  tor  the  increase  of  the  stodc,  establishca,  la  an 
action  to  enforce  an  assessment  upon  stock,  that  the  stock  waa  increased  at  ft 
regularly  assembled  meeting  of  the  atoekholders.  Cuykendall  v.  Douglas,  10 
Hun,  677. 

g  64.  Condoot  of  inch  meeting;  oertiitcate  of  increaie  or  rednction. 
—  If,  at  the  time  and  place  specified  in  the  notice,  the  stockholders 
shall  appear  in  person  or  by  proxy  in  numbers  representing  at  least 
a  majority  of  all  the  shares  of  stock,  they  shall  organize  by  choosing 
from  their  number  a  chaimifln  and  secretary,  and  take  a  vote  of 
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those  present  in  person  or  by  proxy,  and  if  a  sufficient  number  of 
votes  shall  be  given  in  favor  of  such  increase  or  reduction,  or  if  the 
same  shall  have  been  authorized  by  the  unanimous  consent  of  stock- 
holders expressed  in  writing  signed  by  them  or  their  duly  authorized 
proxies,  a  certificate  of  the  proceeding  showing  a  compliance  with  the 
provisions  of  this  chapter,  the  amount  of  capital  theretofore  au- 
thorized, and  the  proportion  thereof  actually  issued,  and  the  amount  of 
the  increased  or  reduced  capital  stock,  and  in  case  of  the  reduction  of 
capital  stock  the  whole  amount  of  the  ascertained  debts  and  liabilities 
of  the  corporation,  shall  be  made,  signed,  verified  and  acknowledged 
by  the  chairman  and  secretary  of  the  meeting  and  filed  in  the  office 
of  the  clerk  of  the  oounty^  where  its  principal  place  of  business  shall  be 
located,  and  a  duplicate  thereof  in  the  office  of  the  secretary  of  state. 
In  case  of  a  reduction  of  the  capital  stock,  except  of  a  railroad  cor- 
poration or  a  moneyed  corporation,  such  certificate  or  consent  here- 
inafter provided  for  shall  have  indorsed  thereon  the  approval  of  the 
comptroller,  to  the  efifect  that  the  reduced  capital  is  sufficient  for  the 
proper  purposes  of  the  corporation,  and  is  in  excess  of  its  ascertained 
debts  and  liabilities;  and  in  case  of  the  increase  or  reduction  of  the 
capital  stock  of  a  railroad  corporation  or  a  moneyed  corporation,  the 
certificate  or  the  unanimous  consent  of  stockholders,  as  the  case  may 
be,  shall  have  indorsed  thereon  the  approval  of  the  public  service 
commission  having  jurisdiction  thereof,  if  a  railroad  corporation ; 
of  the  superintendent  of  banks,  if  a  corporation  formed  under  or  sub- 
ject to  the  banking  law,  and  of  the  superintend^it  of  insurance,  if 
an  insurance  corporation.  When  the  certificate  herein  provided  for, 
or  the  unanimous  consent  of  stockholders  in  writing,  signed  1^  them 
or  their  duly  authorized  proxies,  approved  as  aforesaid,  has  been 
filed,  the  capital  stock  of  sudi  corporation  diall  be  increased  or  re- 
duced, as  the  case  may  be,  to  the  amount  specified  in  such  certificate 
or  consent  The  proceedings  of  the  meeting  at  which  such  increase 
or  reduction  is  voted,  or,  if  such  increase  or  reduction  shall  have  been 
authorized  by  unanimous  consent  without  a  meeting,  then  a  copy  of 
such  consent  shall  be  entered  upon  the  minutes  of  the  corporation. 
If  the  capital  stock  is  reduced,  the  amount  of  capital  over  and  above 
the  amount  of  the  reduced  capital  shall,  if  the  meeting  or  consents 
so  determine  or  provide,  be  returned  to  the  stockholders  pro  rata,  at 
such  times  and  in  bu<^  manner  as  the  directors  shall  determine. 
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except  in  the  case  of  the  reduction  of  the  capital  Btock  of  an  insur- 
ance corporation,  as  an  alternative  to  make  good  an  existing  impair- 
m^it 

(L.  1690,  eh.  C64,  S  46,  aa  amended  b^  L.  1892,  cb.  668,  {  46;  L.  18»3,  ch.  700, 
I  2;  L.  leOl,  ch.  361,  S  1;  L.  1902,  cb.  280,  S  1;  L.  1904,  eh.  123,  S  1.) 

1.  A  person  wbo  was  named  as  one  of  the  trustees  in  the  articles  of  association 
and  had  acted  as  auch  at  a  prior  meeting,  naa  held  to  be  qualified  to  act  as  chair- 
man at  a  meeting  called  under  this  section.     Cuykeudall  v.  DougUs,  19  Hun,  6TT. 

2.  The  object  of  this  provisiou  in  the  statut«  was  to  provide  a  mode  of  proof 
of  the  instrument,  to  establish  its  genuine  character.  Id.  Where  the  signature 
of  the  chairman  is  in  the  presence' of  the  justice,  and  the  latter  has  witnessed  and 
certified  it,  tfae  object  of  the  statute  is  answered.  Id.  A  certificate  of  acknowl- 
edgment is  only  required  to  be  in  "  substantial  compliance "  with  the  statute. 
Id.;  Thurman  t.  Cameron,  24  Wend.  87;  West  P.  I.  Co.  *.  Reymert,  46  N.  Y. 
703;  Can.  Acad.  V.  McKenchnie,  19  Hun,  03. 

3.  Tbe  amount  of  the  capita)  may  be  reduced  before  it  has  been  actually  paid 
in.  Strong  v.  Brooklyn  C.-T.  K.  R.  Co.,  93  N.  ¥.  426.  The  reduced  amount  may 
still  exceed  the  sum  which  has  been  actually  paid  in,  and  in  that  case,  the  stock- 
holders must  pay  it  in  after  the  reduction.  Id.  In  such  case,  there  can  be  no 
surplus  for  distribution.  Id.  The  reduced  amount  beoDmes  the  amount  which 
tbe  company  is  bound  by  law  to  provide  as  capital.      Id. 

See  Sullivan  V.  Parkes,  69  App.  Div.  221,  74  N.  Y.  Supp.  787. 

§  66.  Change  in  par  value  of  iharei.  —  The  number  of  shares  into 
which  the  capital  stock  of  any  stock  corporation  is  divided  may  be 
increased  or  reduced  by  a  two-thirds  vote  of  all  stock  duly  represented 
at  a  meeting  held  and  conducted  in  like  manner,  and  upon  filing  a 
like  certificate,  as  required  for  the  increase  or  reduction  of  its  capital 
stock.  If  such  increase  or  reduction  of  the  number  of  shares  be  so 
autliorized,  the  corporation  shall  issue  to  each  stockholder  certificates 
for  as  many  shares  of  the  new  stock  as  equal  in  par  value  the  shares 
of  the  old  stock  held  by  him,  upon  surrender  and  cancellation  of  such 
old  stock.  This  section  does  not  authorize  the  increase  or  reduction 
of  the  capital  stock  of  such  corporation. 

(L.  1893,  ch.  196,  I  1,  as  amended  by  L.  1901,  ch.  364,  |  1.) 

§  66.  Prohibited  tranafers  to  ofDoen  or  atocUiolden.  —  No  corpora- 
tion which  shall  have  refused  to  pay  any  of  its  notes  or  other  obliga- 
tions, when  due,  in  lawful  money  of  the  United  States,  nor  any  of  its 
officers  or  directors,  shall  transfer  any  of  its  property  to  any  of  its 
officers,  directors  or  stockholders,  directly  or  indirectly,  for  the  pay- 
ment of  any  debt,  or  upon  any  other  consideration  than  the  full  value 
of  the  property  paid  in  cash.    No  conveyance,  assignment  or  transfer 
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of  any  property  of  any  such  corporation  by  it  or  by  any  officer, 
director  or  stockholder  thereof,  nor  any  payment  made,  judgment 
suffered,  lien  created  or  security  given  by  it  or  by  any  officer,  director 
or  Btoc^older  when  the  corporation  is  insolvent  or  its  insolvency  is 
imminent,  with  Hie  intent  of  giving  a  preference  to  any  particular 
creditor  over  other  creditorB  of  the  corporation,  shall  be  valid,  except 
that  laborers'  wages  for  services  shall  be  preferred  claims  and  be 
entitled  to  payment  before  any  other  creditors  out  of  the  corporation 
assets  in  e:scesB  of  valid  prior  liens  or  incumbrances.  No  corporation 
formed  under  or  subject  to  the  banking,  insurance  or  railroad  law 
shall  make  any  assignment  in  contemplation  of  iiiBoIven(^.  Every 
person  receiving  by  means  of  any  such  prohibited  act  or  deed  any 
property  of  the  corporation  shall  be  bound  to  account  therefor  to  its 
creditors  or  stockholders  or  other  trustees.  No  stockholder  of  any 
such  corporation  shall  make  any  transfer  or  assignment  of  his  stock 
therein  to  any  person  in  contemplation  of  its  insolvency.  Every 
transfer  or  assignment  or  other  act  done  in  violation  of  the  forgoing 
provisions  of  this  section  shall  be  void.  No  conveyance,  assignment 
or  transfer  of  any  property  of  a  corporation  formed  under  or  subject 
to  the  banking  law,  exceeding  in  value  one  thousand  dollars,  shall  he 
made  by  such  corporation,  or  by  any  officer  or  director  thereof,  unless 
authorized  by  previous  resolution  of  its  board  of  directors,  except 
promissory  notes  or  other  evidences  of  debt  issued  or  received  by  the 
officers  of  the  corporation  in  the  transaction  of  its  ordinary  bugineaa, 
and  except  payments  in  specie  or  other  current  money  or  in  bank 
bills  made  by  such  officers.  No  such  conveyance,  assignment  or  trans- 
fer shall  be  void  in  tlie  hands  of  a  purchaser  for  a  valuable  considera- 
tion without  notice.  Every  director  or  officer  of  a  corporation  who 
shall  violate  or  be  concerned  in  violating  any  provisions  of  this  sec- 
tion, shall  be  personally  liable  to  the  creditors  and  stockholders  of 
tlie  corporation  of  which  he  shall  be  director  or  an  officer  to  the  full 
extent  of  any  loss  they  may  respectively  sustain  by  such  violation, 

(L.  ISeO,  ch.  664,  g  48,  as  Bmended  b;  L.  1392,  ch.  698,  f  4B;  L.  I&Ol,  ch. 
364,  S  1.) 

1.  The  prohibition  of  the  statute  agaiost  a  tramfer  It  not  limits  to  chm 
where  payment  of  eome  obligation  of  the  corporation  hu  preriously  been  retuaed. 
Cole  V.  The  Millerton  Iron  Co.,  133  N.  7.  164,  28  Am.  St.  Rep,  615,  30  N.  E.  847. 

2.  A  transfer  by  a  corporation  of  all  ito  property  and  effects,  the  effect  of 
which  ia  to  make  it  unable  to  pay  ita  debta,  is  made  in  contemplation  of  iuol- 
vency  and  illegal.     lb. 
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3.  Hie  directors  of  an  inaolTent  oocponttion  hftvo  no  ri^t  to  MCure  aqUili^ 
of  distribution  for  all  the  creditors  by  meuis  other  thut  those  pointed  out  by 
statute  and  which,  kpart  from  the  object  wiught,  would  be  irr^nUr  and  fraud- 
kot.  Nat.  Broadway  Bank  v.  Wessel's  Metal  Co.,  BS  Hun,  470,  13  N.  Y.  Supp. 
7M. 

4.  The  purpose  of  the  statute  is  simply  to  restrain  the  corporation  or  Its 
(rfBeers,  by  their  affirmative  action,  from  giving  preferences.  They  are  under  no 
legal  duty  in  c*m  of  ita  insolvency  to  procure  a  disposition  of  its  property  wiUt- 
out  preferences.  Silence  or  omission  to  act  on  their  part  hi  therefore  not  a 
violation  of  the  statute  even  to  allowing  judgments  to  be  obtained  against  it 
by  default,  knowing  that  the  creditor  designs  to  obtain  and  will  thereby  obtain 
a  preference.     Vamum  v.  Hart,  119  N.  Y.  101,  23  N.  E.  183. 

fi.  The  statute  plsoea  no  restraints  upon  creditors,  and  tbey  are  permitted  to 
pursue  their  legal  remedies  and  obtain  judgmente  by  default  against  the  corpora- 
tkiD,  the  effect  of  which  is  to  give  the  judgment  creditor  a  preference.    lb. 

0.  An  assignment  of  corporate  assets  may  be  made  by  a  corporation  under 
guise  of  a  judgment,  and  an  attachment  lien  acquired  by  the  plaintiff  with  the 
aid  and  oonnivanoe  of  the  insolvent  corporation  is  an  assignment  or  transfer  of 
tbe  corporate  assets  within  the  statute.  Tbroop  «.  The  Hatch  Lithographing  Oo.f 
12fi  N.  Y.  B30,  2fl  N.  £.  742. 

7.  The  statute  disable*  a  director  or  other  officer  of  an  insolvent  corporatioit 
from  acquiring  a  preferential  lien  on  the  corporate  assets.  Hence,  where  a 
director  of  an  inaolvent  corporation  which  had  executed  mortgages  and  given 
offers  of  judgments  to  various  creditors  with  a  view  of  giving  preferences,  in  an 
action  against  the  corporation  on  a  valid  claim  for  money  loaned,  obtained  an 
attachment  and  levy  upon  the  corporate  proper^  in  hostility  to  the  board  of 
directors  and  9ther  officers  of  the  corporation,  Held,  affirming  an  order  vacating 
the  attachment,  that  it  (attachment)  waa  a  step  in  a  proceeding  which  had  for 
its  ultimate  object  the  transfer  of  the  title  through  a  sale  on  an  e]racation  upon 
the  judgment  which  might  be  obtained  in  the  action,  and  to  enable  the  plaintiff 
thereby  to  realiie  his  debt,  which  waa  equivalent  to  procuring  an  assignment  or 
toansfer  by  the  voluntary  act  of  the  corporation.  lb.  Bee  also  Kingsley  v. 
First  Nat.  Bank  of  Bath,  31  Hun,  320. 

8.  While  it  is  not  unlawful  for  an  insolvent  corporation  to  permit  its  creditors 
to  obtain  preferences  among  themoelvea  Isy  diligence  in  legal  proceedings  tending 
to  secure  Qieir  claims,  and  may  permit  judgment  to  be  taken  by  default,  yet 
whtm  the  creditor,  who  ie  also  a  stockholder  and  director  of  the  corporation, 
ondertakee  to  obtain  a  preference  by  l^al  proceedings  with  the  co-operation  of 
his  associates  In  the  board  of  trustees,  the  case  is  within  the  etatutory  prohibition 
against  preferences  by  way  of  assignment  in  contemplation  of  insolvency.  King 
V.  The  Union  Iron  Co.,  33  St.  Rep.  S46,  II  N.  T.  Supp.  OOSi  Dickson  v.  Mayer, 
22  Abb.  N.  C.  ZB7. 

9.  The  president  of  a  corporation  with  a  knowledge  of,  or  in  contemplation  of, 
its  insolvent  is  not  authoriEed  to  provide  for  the  payment  of  a  d^t  to  hit  wife 
out  of  the  aaaets  of  the  corporation  to  the  exclusion  of  other  creditors,  and  such 
preference  will  not  be  pennitted  to  be  carried  out.  West  v.  The  Weet,  Bradley 
*  Caay  Mfg.  Co.,  9  N.  T.  St.  Bep.  2SB. 

10.  A  director  may  legally  obtain  possession  of  corporate  property  as  oollatsral 
seonri^  for  a  present  or  precedent  debt  justly  due  him  from  the  oorpotaUon, 
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and  may  atrquire  absolute  title  by  forecloaure.      Duncomb  V.  N.  Y.  H.  t  N.  R.  R. 
Co.,  64  N.  Y.  191 ;  Harpendiag  V.  MunBon,  91  N.  Y.  650. 

11.  Proof  that  at  the  time  of  a  transfer  or  aBHignment  by  a  corporation  it  was 
in  fact  insolvent,  was  held  not  to  be  conclusive  evidence  that  the  transfer  or 
BBsignment  was  made  in  "  contemplation  of  the  insolvenc;  of  such  company " 
under  the  corresponding  provision  of  the  revised  statutes  (1  R.  S.  603,  f  4).  To 
come  within  the  prohibition  of  the  statute  the  act  must  have  been  done  because 
of  existing  or  contemplated  insolvency.  Paulding  c.  Chrome  Steel  Co.,  94  N.  ¥. 
334. 

12.  The  preference  must  be  given  to  one  to  whom  the  company  is  indebted  — 
an  existing  creditor  —  and  who  is  unjustly  preferred  over  others  to  whom  it  owes 
the  same  duty.  It  does  not  apply  to  one  who  tiecomcB  a  creditor  by  the  very  act 
of  transfer,  and  for  which  ample  consideration  was  paid  at  the  time.  (Citing 
Curtis  V.  Leavitt,  15  N.  Y.  112,  142,  175.)  Marine  Bank  of  N.  Y.  It.  Clements, 
31  id.  45. 

13.  Taking  for  a  precedent  debt  does  uot  make  holder  a  purchaser  for  valuable 
consideration,  but  taking  mortgage  and  parting  with  value  does.  Curtis  v.  Lea- 
vitt, 16  N.  Y.  178. 

14.  That  directora  may  confirm  an  act  done  without  their  authority,  (our 
judges  —  that  they  cannot,  so  as  to  render  the  act  valid,  three  judges.  Id.,  48, 
137,   174,   lee,  248. 

15.  A  transfer  of  a  note  of  over  $1,000  not  authorized  by  previous  resolution 
of  directors  is  void,  unless  to  a  purchaser  for  value  and  without  notice.  Gillett 
i;.  Phillips,  13  N.  Y.  118. 

16.  Bank  having  claim  against  surety  and  principal,  collected  judgment  against 
surety.  Held,  that  bank  had  no  beneficial  interest  in  judgment  after  surety  had 
paid  same,  and  its  assignment  was  not  within  statute.  An  assignment  can  only 
be  attacked  for  this  reason,  by  the  corporation,  its  stockholders,  or  creditors. 
Eno  p.  Crooke,  10  N.  Y.  «0. 

17.  The  authority  of  an  officer  will  be  presumed  until  the  contrary  is  shown. 
Com.  Bank  v.  Kortright,  22  Wend.  34S,  34  Am.  Dec.  317;  Lovet  v.  S.  S.  Mill, 
6  Paige,  54.  It  would  seem  that  a  purchaser  would  not  be  defeated,  if  the  officer 
making  sale  had  been  forbidden  to  do  so  by  directors,  if  the  purchaser  had  no 
notice  thereof.     Bank  of  Vergennes  t>.  Warren,  etc.,  7  Hill.  03. 

18.  Where  the  officer  of  a  bank  purchased  property  and  gave  notes  in  the  cor- 
porate name  for  the  purchase  money,  and  the  corporation  claimed  the  property 
and  converted  it  to  its  own  use,  held  that  they  ratified  the  transaction;  and  even 
if  the  notes  were  originally  given  without  authority,  the  corporation  was  liable 
upon  them.      Moss  v.  Lead  Mining  Co.,  5  Hill.  137, 

19.  And  the  fact  that  the  company  has  allowed  judgment  to  be  taken  by  default 
is  additional  evidence  of  such  ratification.      Id. 

20.  Where  the  management  of  the  affairs  of  a  corporation  is  intrusted  by  its 
charter  to  a  board  ofdirectors,  the  president  and  cashier,  unless  specially  author- 
ized, have  no  authority  or  power  to  assign  its  chose*  in  action  to  a  creditor  of 
the  corporation  as  security  for  a  precedent  debt.  Such  an  assignment  is  not 
voidable  merely,  but  is  absolutely  void.     Hoyt  v.  Thompson,  B  N.  Y.  320. 

21.  An  assignment  by  a  banking  corporation  of  a  security  for  more  than  tl,000 
la  not  within  the  prohibition  of  this  section.      Oillett  v.  Campbell,  1  Denio,  S20. 

22.  This  statute  was  designed  to  protect  the  corporation  against  its  offlcMS. 
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A  tranafer  in  violation  thereof  is  not  void,  but  onlf  voidable  at  suit  of  corpora- 
tion, or  one  cUiioing  under  it.  Tbe  debtor  cannot  avail  himself  of  it  ai  a  defeuM. 
Elwell  «.  Dodge,  33  B»rb.  336. 

23.  Action  nae  brought  b^  the  receiver  of  the  City  Bank  of  Rocbeatsr,  to 
recover  the  value  of  certain  drafts,  amounting  in  tbe  aggregate  to  tbe  sum  of 
93,180.32,  trajiBferred  to  tbe  defendant  in  violation  of  sections  ISS  and  1S7  of 
chapter  409  of  )fl82,  and  with  an  intent  of  giving  it  a  preference  over  other  cred- 
itors of  tbe  bank.  It  appeared  that  the  defendant  made  deposits  in  the  bank  of 
the  letb,  nth,  I8th  and  IQth  days  of  December,  1882,  and  that,  at  the  close  of 
boBinesa,  on  the  19th,  there  was  a  balance  due  to  it  of  $3,004.22;  that  during 
these  days  the  bank  was  inaolvent,  and  that  this  fact  was  known  to  its  financial 
officers;  that  at  a  meeting  of  the  directors  on  the  evening  of  the  Iflth,  it  was 
resolved  to  discontinue  businesa  and  applj  for  the  appointment  of  a  reoeiver;  that 
on  the  morning  (20tb),  tbe  cashier,  knowing  of  the  in«)lvencjr  of  the  bank  and  of 
the  action  of  the  directors,  telephoned  for  an  officer  of  the  defendant,  and  when 
he  arrived  gave  him  certain  drafts  belonging  to  the  bank,  no  one  of  which 
amounted  to  91,000,  but  which  amounted  in  al)  to  (3,180.32,  and  took  the  defend- 
ant's check  therefor,  dated  December  10.  The  bank  was  not  again  opened  for 
business.  All  the  drafts  so  transferred  were  paid  to  tbe  defendant,  but  one,  upon 
which  an  action  was  brought  by  tbe  defendant.  Held,  that  the  total  amount  of 
the  transactions  brought  the  subject-matter  within  sections  186  and  187,  although 
the  amount  of  each  draft  was  less  than  one  thousand  dollars.  Atkinson,  Receiver, 
V.  Rochester  Printing  Co.,  43  Hun,  167,  afd  114  N.  Y.  168,  21  N.  E.  178. 

24.  Payment  of  check  of  d<?pOBitor  wholly  ignorant  of  insolvency  of  bank  is  not 
within  tbe  statute.  An  act  done  by  corporation  in  tbe  ordinary  and  usual  course 
of  its  business,  uninfluenced  by  its  financial  condition,  cannot  be  said  to  be  done 
in  contemplation  of  insolvency.  Robinson  t'.  Bank  of  Attica,  21  N.  ¥.  406; 
Brouwer  v.  Harbeck,  6  Seld.  599,  distinguished;  Dutcher,  Assignee,  v.  Importers 
&  Traders'  Nat.  Bank,  69  N.  Y.  6,  rev*g  a.  c.  1  T.  4  C.  400. 

25.  A  transfer  is  in  contemplation  of  insolvency,  as  well  where  the  insolvency 
actually  exists,  as  whert  it  is  anticipated.  Haytun  v.  Brace,  3  Wend.  17,  dis- 
approved as  to  this  point.     Hobinson  v.  Bank  of  Attica,  21  N.  Y.  409  el  aeq. 

26.  Thia  section  is  not  violated,  unless  assignment  is  made  to  give  a  preference 
to  some  particular  creditor  over  others.  Tbe  intent  is  a  fundamental  fact  to  be 
proved.      Curtis  v.  Leavitt,  15  N.  Y.  109. 

27.  Where  a  corporation  is  insolvent  in  such  a  sense  that  all  its  debts  cannot 
probably  be  discharged  from  its  assets,  the  payment  of  any  one  creditor  in  full 
is  a  preference  within  the  meaning  of  tbe  statute.  Gillett  v.  Phillips,  13  N.  Y. 
IIB. 

28.  A  general  assignment  without  preference  is  valid.  In  re  Bowery  Bank.  18 
Ho»-.  Pr.  58,  6  Abb.  Pr.  417. 

29.  A  transfer  by  a  moneyed  corporation  of  negotiable  notes,  as  collateral  secur- 
ity to  secure  a  present  loan  to  be  uiicd  in  the  course  of  its  business,  is  not  a 
transfer  with  intent  to  give  preference  to  one  creditor  over  others,  within  this  act. 
Nelson  ef  al.  r.  Wellington,  5  Bosw.  178-186;  Holbrook  v.  Bassett  et  al.,  id.,  148. 

30.  A  person  who  loans  money  to  a  company  in  good  faith,  on  transfer  to  him 
as  collateral  security  of  subscription  notes  given  for  premiums  in  advance, 
amounting  to  over  $1,000,  nnd  without  due  notice  that  there  had  been  no  pre- 
vious resolution  of  the  board  of  directors  authorizing  the  transaction,  is  entitled 


D.qit.zeaOvGoOt^lc 


400  THB  aTOOE   OOBFOKA.TION   LAW. 

to  Tooover  ttiereon  agttmst  th«  makers,  althongfa  no  such  resolutitm  hftd  b«eii 
passed.     Scott  et  al.  v.  Johnson,  6  Bosw.  223. 

31.  "  Except  to  a  purchaser  for  valuable  consideration  and  witbont  noUee,"  in 
■ection  6  (1S6)  the  notice  must  be  of  the  fact  that  there  had  been  no  previoos 
reEolutiOD.  The  (act  must  be  positively  proven,  or  necessarily  inferred  from  what 
is  proven.     Ogdeii  t>.  Baymond,  6  Bosw.  £6. 

32.  "  Contemplation  of  insolvency  "  must  also  mean  sooiething  more  than  mere 
expectation  of  its  occurrence;  it  must  include  provisions  against  its  results,  so 
far  as  the  transferee  is  concerned;  and  that  csji  onl;f  be  applicable  where  be  is 
already  a  creditor,  and  the  object  is  to  take  his  debt  out  of  the  equal  ratable  dis- 
tribution of  the  assets  of  the  company  when  insolvent.  Heroy  et  al.  o.  Eerr, 
8  Bosw.  200. 

33.  It  was  the  design  of  this  statute  to  guard  against  collusive  transfers  of  the 
«Sects  of  corporations.  It  was  not  meant  to  interfere  with  honest  transfers  made 
in  order  to  pay  their  just  debts.     Aspinwall  v.  Meyer,  2  Sandf.  Sup.  Ct.  ISO. 

34.  Every  person  who,  for  any  consideration  that  the  law  Judgea  to  be  valuable, 
has  acquired,  directly  or  indirectly,  a  legal  or  equitable  title  or  interest  1^  an 
assignment  or  transfer  from  a  moneyed  corporation  is  to  be  deemed  a  purebaaer. 
Palmer  v.  Yates,  3  Sandf.  Sup.  Ct.  138. 

3B.  A  transfer  of  a  note  by  an  insolvent  moused  corporation  further  to  aecure 
a  loan  made  previous  to  its  insolvency,  on  an  understanding  or  verbal  agreement 
with  its  president,  that  the  lender  should,  at  all  times,  be  kept  adequately  secured 
by  collaterals,  is  in  violation  of  this  statute,  and  cannot  be  sustained.  Company 
was  insolvent  before  transfer.     Fumiss  v.  Sherwood,  3  Sandf.  Sup.  Ct.  623. 

36.  A  special  resolution  is  necessary  to  authorize  each  particular  transfer  b; 
an  incorporation  of  over  $1,000  of  its  effects,  where  the  transfer  is  made  in  and 
according  to  the  ordinary  course  of  business,  and  to  pay  just  claims  (citing  3 
N.  T.  290)  1  Duer,  126. 

37.  Statute  has  no  application  to  a  case  of  transfer  to  a  bona  fida  holder  for 
value.     Ogden  v.  Raymond,  1  Reyes  (Ct.  of  App.),  42, 

38.  Transferee  of  a  note  lor  over  $1,000  must  prove  he  took  it  in  good  faith 
and  for  value.     Houghton  v.  UcAuIiffe,  2  Abb.  App.  410. 

30.  An  insolvent  banking  oorporation  organised  under  the  general  law,  after 
proceedings  against  it  had  been  instituted,  and  a  receiver  ordered,  assigned  prop- 
erty to  a  former  stockholder  to  secure  him  and  other  stockholders  for  liabilittM 
incurred  for  bank.  Held,  assignment  was  invalid,  and  property  must  be  restored. 
Leavitt  v.  Tylee  and  others,  1  Saiidf.  Ch.  207. 

40.  It  cannot  be  objected  to  an  action  on  a  single  note  (or  lass  than  $1,000, 
that  It  was  one  of  many  which,  in  the  aggregate,  exceeded  C1,000,  and  therefore 
it  is  void.      Ogden  v.  Raymond,  3  Abb.  App.  398. 

41.  Proofs  t^  Bubacrlbing  witneas  that  assignment  was  by  authori^  of  board 
of  directors,  and  that  seal  was  corporate  seal  and  so  affixed  before  commissioner 
of  deeds  is  prima  fane  evidence  of  the  facto  therein  recited.  Johnson  v.  Bush, 
3  Barb.  Ch.  207. 

42.  The  revisers  say  that  the  principal  object  sought  to  be  obtained  by  this 
section  was,  "  in  the  event  of  insolvency  to  secure  an  equal  distribution  of  the 
eftecti  of  a  company  among  all  ite  creditors." 

43.  Upon  Insolvency,  either  actual  or  contemplated,  every  creditor  aoqulre*  a 
Ti^t  under  the  statute  to  a  pro  rata  share  of  ite  asseto,  and  any  creditor  paid  in 
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fall  mult  nfnnd,  whethsr  ignorsnt  or  not  of  iuolToiej.  Sndi  oraditor  lias 
parted  with  notliing  he  had  a  right  to  reMive,  and  upon  repayment  lotea  nolliia( 
he  had  a  right  to  retun.  His  debt  reriTM,  and  he  again  beoomas  a  creditor  anl 
•hares  eqnaU^  with  the  othen.     Brouwsr  v.  Harbeck,  0  N.  T.  SQ8.     See  note  14. 

44.  The  caahiei  of  the  Maatin  Banic  arranged  with  defendant*  to  aocept  four 
drafts  amounting  to  C30,000  drawn  on  them  in  the  firm  name  of  John  J.  Maatin 
ft  Co.,  payable  to  the  Maatin  Banlc,  upon  an  agreement  made  by  him  on  behalf  of 
the  bank  aa  a  condition  of  aoeeptanoe,  that  the  bank  ihotUd  keep  a  eorreapmding 
balance  to  ita  credit  with  the  detendanta,  which  the  defendant*  ahonld  hold  and 
hare  a  lien  on  aa  a  ieenrlty  for  their  liaUlit;  a*  aoceptora,  and  that  defendants 
be  kept  infoRned  of  tfaa  emidition  of  the  bank,  and  abould  hare  the  ri^t  at  any 
time  to  charge  the  bank  with  tbe  amount  of  Uie  bill*  ao  aocaptad,  and  take,  appro- 
priate or  apply  the  aaid  depoeita  of  the  bank,  or  ao  much  thereof  aa  waa  neeea- 
•ary  to  tbe  payment  of  tbe  liabili^  of  the  bank  becauae  of  auch  acoeptanoe. 
Held,  that  the  oaahier  had  power  to  make  the  agreement.  The  faota  that  the 
bank  was  in  need  of  fonda,  and  ita  <Aeera  were  making  effort*  to  keep  it*  credit 
nnimpaired  and  to  meet  all  tnture  calls  on  it,  it  not  being  auppoaed  to  be  inaol- 
Tent,  and  all  claim*  on  it  haying  been  paid  aa  they  were  presented,  do  not  bring 
the  above  agreement  within  the  opeTati<Hi  of  tbe  atatnte  agalut  trauafere  In 
contemplation  of  inaolTancy.      Coatea  V.  Donnell,  16  J.  ft  B.  62. 

46.  It  waa  held  in  Bronwer  v.  Earbeck,  9  N.  T.  680,  that  a  payment  made  by 
an  Inaoirent  corporation,  or  one  made  in  cont«mplation  of  inaolTeney,  when  the 
intention  of  the  corporation  wa*  to  give  preference  to  a  partionlar  creditor,  waa 
TOid  irreipectiTe  of  the  queitiona,  whether  tbe  inaolveney  va*  open  and  notori- 
on*,  and  whether  tbe  party  receiving  the  payment  knew  of  the  Insolvency,  or  the 
particular  motive  of  the  corporation  in  making  the  payment.  A  payment  made 
with  a  view  of  giving  a  preference  to  a  particular  creditor  is  one  rarely,  if  ever, 
made  in  the  usual  courie  of  buelsei*.  In  the  case  of  Robinson  v.  Bank  of  Attloa, 
81  N.  T.  404,  the  creditor  was  lou^t  out  by  the  debtor,  and  payment  made  by 
an  unusual  transfer  of  assets.  An  act  done  by  a  corporation  in  the  ordinary  and 
usual  course  of  ite  busineas,  uninfluenced  by  the  oonditlon  of  Its  affaire,  cannot 
be  said  to  have  been  dona  in  contemplation  of  insotveney.  Dutoher  t*.  I.  ft  T. 
Nat.  Bank,  S»  N.  T.  11. 

§  67.  Applloattim  to  oonrt  to  order  iiane  of  new  ia  place  of  lost  oer- 
tifloate  of  ttock.  —  The  owner  of  a  lost  or  deatroyed  certificate  of 
stock,  if  the  corporation  shall  refuse  to  issue  a  new  certificate  in  place 
thereof,  may  apply  to  tbe  supreme  court,  at  any  special  term  held  in 
the  district  where  he  resides,  or  in  whicEi  the  principal  business  office 
of  the  corporation  is  located,  for  an  order  requiring  the  corporation  to 
show  cause  why  it  should  not  be  required  to  issue  a  new  certificate  in 
place  of  the  one  lost  or  destroyed.  The  application  shall  be  by  peti- 
tion, duly  verified  by  the  owner,  stating  the  name  of  the  corporation, 
the  number  and  date  of  the  certificate,  if  known,  or  if  it  can  be  ascer- 
tained by  the  petitioner;  the  number  of  shares  named  therein,  to 
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"whfflB  issned,  and  as  particular  a  statement  of  the  circamstances 
attending  sach  loss  or  deatruotion  as  tte  petitioner  can  give.  Upon 
the  presentation  of  the  petition  the  court  shall  make  an  order  requir- 
■  ing  the  corporation  to  show  cause,  at  a  time  and  place  therein  men- 
tioned, vrby  it  should  not  issue  a  new  certificate  of  stock  in  place  of 
the  one  deecrihed  in  ihe  petition.  A  cc^y  of  the  petition  and  order 
fihall  be  served  on  the  president  or  other  head  of  the  corporation,  or 
on  the  secretaiy  or  treasurer  thereof,  persmiallj,  at  least  ten  days 
before  the  time  for  showing  cause. 

(L.  IBM,  ch.  564,  |  SO,  u  unended  by  L.  18BZ,  oh.  S8S,  S  S0-> 

I..  Under  the  correaponding  pToriaioiu  of  Lawi  1873,  elupter  ISl,  to  oonter 
jurisdietiMi  on  the  court,  the  petitioner  must  prove  that  be  is  owner  Mid  that 
the  •hu'ea  have  been  deetroyed  or  loet  and  cannot,  after  due  diligence,  be  found. 
BlgUa  V.  Tha  Friendship  Aaa'n,  46  Hun,  S23. 

E.  Where  it  appear!  that  the  ahar«a  which  the  petitioner  claima  to  own  wer* 
iHU«d  to  two  peraoni  as  trustee*  and  that  a  portion  of  said  sharea  are  in  petl- 
tionei's  possession  unindorsed,  and  the  remaining  iharee  are  held  I17  the  truateea, 
who  refuse  to  duirender  them  because  the  oettu*  que  tnttt  refuse  to  oonsoit,  the 
applioaticm  will  be  denied.     Ih. 

S.  See  Brisbane  v.  D.,  K  ft  W.  S.  R.,  8S  Hun,  488,  aff'd  94  N.  Y.  S04. 

§  68.  Ordw  of  oonrt  upon  auoh  application.  —  Upon  the  return  of 
the  order,  witli  proof  of  due  service  thereof,  the  court  shall,  in  a 
summaiy  manner,  and  in  such  mode  as  it  may  deem  advisable,  in- 
quire into  the  truth  of  the  facts  stated  in  the  petition,  and  hear  the 
proofs  and  allegations  of  the  parties  in  regard  thereto,  and  if  satisfied 
that  tlie  petitioner  is  the  lawful  owner  of  the  number  of  shares,  or  any 
part  thereof,  described  in  the  petition,  and  that  the  certificate  there- 
for has  been  lost  or  destroyed,  and  can  not  after  due  diligence  be 
found,  and  that  no  sufficient  cause  has  been  shown  why  a  new  certifi- 
cate should  not  be  issued,  it  shall  make  an  order  requiring  the  coi^ 
pcnstion,  within  sudi  time  as  shall  be  therein  designated,  to  issue 
and  deliver  to  the  petitioner  a  new  certificate  for  the  nimiber  of 
shares  specified  in  the  order,  upon  depositing  such  security,  or  filing 
a  bond  in  such  form  and  with  su<h  sureties  as  to  the  court  shall 
appear  sufficient  to  indemnify  any  person  other  than  the  petitioner 
who  shall  thereafter  be  found  to  be  the  lawful  owner  of  the  certificate 
lost  or  destroyed,  but  such  provision  requiring  security  to  be  de- 
posited or  bond  filed  is  to  be  construed  as  excluding  an  applicati(»i 
made  by  a  domestic  municipal  corporation' or  1^  a  public  officer  in 
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behalf  of  such  corponitioii;  and  the  oourt  ma;'  direct  tlie  publication 
of  such  notioe,  eitber  bef(n«  or  after  making  Buch  order  oa  it  shall 
deem  proper.  A117  peraon  cUiming  any  ri^te  under  the  certificates 
alleged  to  have  been  lost  or  destroyed  shall  have  reooone  to  sudi 
indeanniQ',  bat  in  any  application  under  the  provisions  (rf  this  chap- 
ter, in  whidi  a  dwnestio  municipal  corporation  or  a  public  iMcee  in 
b^ialf  of  sutdi  corporation,  shall  be  hy  the  forgoing  provisions  of 
this  section  excused  from  depositing  security  or  filing  a  bond,  such 
municipal  corporation  shall  be  liable  for  all  damages  that  may  be 
sustained  by  any  person,  in  the  same  case  and  to  tbe  same  extent  as 
sureties  to  a  bond  or  undertaking  would  have  been,  if  such  a  bond  or 
undertaking  had  been  filed ;  and  the  corporation  issuing  such  certifi- 
cate shall  be  discharged  from  all  liability  to  audi  person  upon  com- 
pliance with  such  order;  and  obedience  to  the  order  may  be  enforced 
by  attatdunent  against  the  officer  or  ofScere  of  the  corporation  on 
proof  of  his  or  their  refusal  to  ctanply  with  it 

(L.  IS&O,  ch.  504,  g  SI,  u  re-enacted  bj  L.  1802,  ch.  OSS,  g  51,  M  amended 
bj  L.  IMS,  ch.  36,  9  1.) 

Prool  moat  be  taken  of  the  facts  alleged  In  the  petition.  Matter  o(  Speir, 
m  App.  Div.  149;  Matter  of  Coats,  76  App.  Div.  469. 

§  68.  Financial  statement  to  itockholden.  —  Stockholders  owning 
five  per  centum  of  the  capital  stock  of  any  corporation  other  than  a 
moneyed  corporation,  not  exceeding  one  hundred  thousand  dollars, 
or  three  per  centum  where  it  exceeds  one  hundred  thousand  dollars, 
may  make  a  written  request  to  the  treasurer  or  chief  fiscal  officer 
thereof,  for  a  statement  of  its  affairs,  xmder  oath,  embracing  a  par- 
ticular account  of  all  its  assets  and  liabilities,  and  the  treasurer  shall 
make  such  statement  and  deliver  it  to  the  person  presenting  the  re- 
quest within  thirty  days  thereafter,  and  keep  on  file  for  twelve  months 
thereafter  a  copy  of  such  statement,  which  shall  at  all  times  during 
business  hours  be  exhibited  to  any  stockholder  demanding  an  ex- 
amination thereof;  but  the  treasurer  or  such  chief  fiscal  ofiicer  shall 
not  be  required  to  deliver  more  than  one  such  statement  in  any  one 
year.  The  supreme  court,  or  any  justice  thereof,  may  upon  applica- 
tion, for  good  cause  shown,  extend  the  time  for  making  and  deliver- 
ing such  certificate.  For  every  n^lect  or  refusal  of  the  treasurer  or 
other  chief  fiscal  officer  thereof  to  comply  with  the  provisions  of  this 
section  he  shall  forfeit  and  pay  to  the  person  making  such  request 
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the  Bum  of  fifty  dollars,  and  tiie  further  sum  of  ten  dollars  for  every 
twenty  four  hours  thereafter  until  such  statement  shall  be  furnished. 

(L.  1890,  cb.  664,  t  62,  aa  amended  by  L.  1892,  ch.  668,  i  62.) 

1.  Applicati<m  to  be  bf  itockbolder  of  record.  Pra^  e.  Todd,  71  App.  DiT.  391, 
76  N.  Y.  Supp.  947. 

£.  Ai  to  rigbt  of  atoekbolder  to  inspect  bookg  of  corporation,  see  editorial  note 
to  Weihenmayer  v.  Bitner,  4S  L.  R.  A.  446,  presenting  the  Mitboritiea  on  that 
qneation. 

3.  See  also  on  thii  topic  Froat  on  "  New  York  Corporations," 

§  70.  LiabilitieB  ot  t^&eera,  direoton  and  stookholdert  of  foreign 
oorporationa.  —  Except  as  otherwise  provided  in  this  chapter  the 
officers,  directors  and  stockholders  of  a  foreign  stock  corporation 
transacting  business  in  this  state,  except  moneyed  and  railroad  cor- 
porations, shall  be  liable  under  the  provisions  of  this  chapter,  in  the 
same  manner  and  to  the  same  extent  as  the  officers,  directors  and 
stockholders  of  a  dMnestic  corporation,  for : 

1.  The  making  of  unauthorized  divid^ids ; 

2.  Unlawful  loans  to  steckholders ; 

3.  Making  false  certificates,  reports  or  public  notices; 

4.  An  illegal  transfer  of  the  stock  and  property  of  such  corpora- 
tion, when  it  is  insolvent  or  its  insolvency  is  threatened ; 

5.  The  failure  to  file  an  annual  report 

Such  liabilities  may  be  enforced  in  the  courts  of  this  state,  in  the 
same  manner  as  similar  liabilities  imposed  by  law  upon  the  officers, 
directors  and  stockholders  of  domestic  corporations. 

(L.  1897,  ch.  3S4,  S  4.) 

1.  Under  Laws  1B42,  chapter'  160,  correiponding  to  the  foregoing  section,  held 
to  be  the  absolute  duty  of  a  tranafer  agent  in  thid  State  of  a  foreign  corporatloit, 
monejred  or  otberwiie,  to  exhibit  at  all  reasonable  times  during  the  usual  bourn 
of  transacting  businesi  to  any  stockholder  when  required,  the  transfer  book  and 
a  lilt  of  the  stoekholdera,  if  in  his  power  to  do  so.  (1884)  Kennedy  v.  Hie 
Chicago  ft  Bock  Island  B.  B.  Co.,  14  Abb.  N.  C.  320. 

A  demand  for  the  exhibition  of  the  stock  book  is  not  auffldent  as  a  demand  for 
the  transfer  book.     lb. 

2.  A  maitdamui  will  be  granted  against  the  agent  of  a  foreign  corporation  oom- 
pelling  him  to  allow  the  transfer  book  to  be  inspected  by  a  stockholder  thereof 
regardless  of  the  agent's  motives  or  reasons  for  refusing  an  Inspection.  People 
M  r«J.  Harriman  c.  Baton,  20  AU>.  N.  C.  196. 
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Laws  Bbfkaued;  Whxh  to  Tajeb  Effect. 

Bbotioit  80.  Laws  r«pa«led. 

81.  Whant  to  toko  eSwt 

§  80.  Lftwi  repealed.  —  Of  the  laws  enumerated  in  tlie  sohedole 
hereto  annexed,  Uiat  portion  apecified  in  the  last  column  is  hereby 
repealed. 

(New.) 

§  81.  When  to  take  effeot  —  This  chapter  shall  take  effect  im- 
mediately. 
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Air  Act  Rklatiso  to  CosPoaATiONS  Gsitbiraixt. 
(Chapter  28,  Lawa  of  1809.     Became  a  law  Febroai;  17,  1909.) 


CHAPTEE  23  OF  THE  CONSOLIDAXED  LAWS. 
Avnoix    1.  Short  title;  cluBtflcationi  deflnitloM  (Sj  l-S). 
i.  OeneTAl  provisions  (S§  4-44). 

3.  Cbuige  of  name   (JI  6(Mt6). 

4.  Sale  of  corporste  real  property   (||  70-70). 

6.  Judicial  supeTTiiion  of  corpontion  and  of  the  offioer*  and  n 

theTsof  (SS  (K>-02). 
8.  Action  for  sequestratimi,  action  for  dlMolution  and  action  to  enfom 
individual  liability  of  oflcera  and  manbers  of  corporation    (S9 
100-116). 

7.  Action  to  annul  corporation  (JS  130-130). 

8.  Action  to  dissolve  monejred  corporation  (BS  150-101. 

D.  Froceediogs  for  voluntary  dissolution  of  corporation  (H  170-19S). 

10.  Dissolution   of  stock   corporation  without  judicial  proceedings    (S| 

220,  221). 
10a.  Provision!  applicable  to  temporary  and  pennaoent  receivers  of  cor- 
porations  (IS  220,  227). 

11.  Powers,  duties  and  liabilities  of  receivers  of  corporation   (99  230- 

278). 

12.  Provision!  applicable  to  two  or  more  of  the  foregoing  proceedings  or 

actions  {ft  300-310). 

13.  Alteration  and  repeal  of  charter  of  oorporation   (BS  320,  321). 

14.  L«wa  repealed;  coD!tniction;  when  to  take  effect  (H  330-332). 


ARTICLE  1. 
Shobt  Title;  Classificatioit ;  Dbfinitionb. 

1.  Bbort  title. 

2.  Classification  of  corporations. 

3.  Definitions. 

§  1.  Short  title.  —  Thia  chapter  shall  be  known  aa  the  "  General 
Corporation  Law." 


•  See  Frost  on  "  New  York  Corporatifms." 

r*M] 
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§  2.  OUisifioatioii  <tf  oorpontioiLi.  —  A  corporation  shall  be  eiUier, 
1. .  A  mimicipfll  corporation, 

2.  A  atxK^  corporation,  or 

3.  A  non-stock  corporation. 

A  BtO(^  corporation  ahall  be  either 

1.  A  moneyed  corporation, 

2.  A  railroad  or  other  transportation  oorporaticai,  or 

3.  A  basineea  corporation. 

A  non-stock  corporation  shall  be  either, 

1.  A  regions  corporation, 

2.  A  membersliip  corporaticm,  or 

3.  Any  corporation  other  than  a  stodc  corporation. 

A  reference  in  a  general  law  to  a  class  of  oorporations  described  in 
accordance  with  this  classificatiiHi  shall  include  all  corporati(Hia  there- 
tofore f(»rmed  belonging  to  sach  dasa 

§  3.  Definitions.  —  1.  A  "  municipal  corporaticn "  indudee  a 
county,  town  school  district,  village  and  oi^  and  other  t^ribvial 
division  of  the  state  eetabliahed  by  law  with  powers  of  local  govern- 
ment 

2.  A  "  stock  corporation  "  is  a  corporation  having  a  capital  stoti 
divided  into  shares,  and  which  is  autiiorized  by  law  to  distribute  to 
the  holders  thereof  dividends  or  shares  of  the  eurplns  profits  of  the 
Mnrporation.  A  corporation  is  not  a  stock  corporation  because  of 
having  issued  certificates  called  certificates  of  stock,  but  fdiich  are 
in  fact  merely  certificates  of  membership,  and  which  is  not  authcviced 
1^  law  to  distribute  to  ita  members  any  dividends  or  diare  of  profits 
arising  frcnn  the  operations  of  the  corporaticm. 

8.  The  term  "  non-stock  corporation  "  includes  every  corporation 
otlier  than  a  stock  corporation. 

4.  A  "  moneyed  corporation "  is  a  corporation  formed  under  or 
sat^ect  to  the  banking  or  tbe  insurance  law. 

6.  A  "  domestic  corporation  "  is  a  corporation  incorporated  by  or 
under  the  laws  of  the  state  or  colony  of  New  York.  Every  oorpom- 
tion  whidi  is  not  a  domestic  corporation  is  a  foreign  corporation, 
except  as  provided  by  tbe  code  of  civil  procedure  for  the  porpoae  of 
conitruiug  such  code. 

6.  The  term  "  directors,"  when  used  in  relation  to  corpmaticHU, 
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shall  inelnde  tnieteee  or  other  persons,  b^  wliatever  name  known, 
duly  appointed  or  designated  to  manage  the  affairs  of  ^  corporation. 

7.  The  term  "  certificate  cd  incorporation  "  shall  include  articles 
of  association  or  any  other  written  inatrnmente  required  by  law  to  be 
filed,  to  effect  the  inooTporati<»  of  a  corpcvation,  including  a  certified 
oop7  of  an  original  certificate  of  incorporation  filed  for  such  purpose 
in  pursuance  of  law. 

8.  The  term  "  member  of  a  corporation  "  shall  include  every  per^ 
son  having  a  right  to  vote  at  a  meeting  of  the  corporation  for  the 
election  of  directors,  other  than  a  persim  having  a  right  to  vote  only 
upon  a  ymxj. 

9.  The  term  "  office  of  a  oorp<»*ti(Mi "  means  its  principal  i^ce 
within  the  state,  or  prindpal  place  of  business  within  the  state  if  it 
has  no  principal  office  therein. 

10.  The  term  "bosineee  of  a  oorporaticm,"  when  used  with 
reference  to  a  non-stock  oorporaticm,  includes  the  operati<Hi8  for  the 
conduct  of  whi<^  it  is  incorporated. 

11.  .The  teim  "  corporate  law  "  or  "  laws,"  when  used  in  any  law 
forming  a  part  of  the  consolidation  of  the  general  laws  of  the  state 
of  which  this  chapter  is  a  part,  means  the  general  statutes  of  this 
state  relating  to  corporations  included  in  suoh  consolidation. 

The  ri|^t  to  b«  k  oorporatkn  i*  a  dlitfatot,  indipaDdent  fntiuhiae,  bavliig  no 
BewwTy  eoniMeUon  with  other  dUtinet  fnuidiiMa,  whkh  *n  the  wibJeeU  of 
IcgtilatiTe  gruito.  Southern  P.  H.  Co.  v.  Orton,  0  Bawj.  167, 18S,  SE  Ted.  Bep.  467. 
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ARTICLE  2. 
Qenbral  Pbovibions. 
Bkotior    4.  QuBliflcBtione  of  inaorpOTKton. 

5.  Filing  and  recording  certiflcatet  of  iaoorporation. 

6.  Corporate  namea. 

7.  Amended  and  lupplemental  certiflcatea. 

8.  Lost  or  destroyed  certiflcatea. 

S.  Certificate  and  other  papers  as  evidence;  evidence  of  eonoalidatioa, 

10.  Limitation  of  powers;  piovisiona  of  oerUScate. 

11.  Grant  of  general  powers. 

12.  Ealargemeot  of  limitations  upon  the  amount  of  Uie  property  of  non- 

■tock  corporations. 

13.  Acquisition  of  additional  real  proper^. 

14.  Acquisition  of  property  vrithout  the  atate. 

l&r  Certificate  of  authority  of  a  foreign  oorporation. 

16.  Proof  to  be  filed  before  granting  certificate. 

17.  Reincorporation  of  foreign  nwneyed  corporation*. 

18.  Papers  to  be  filed  upon  reincorpoiation. 

19.  When  reincorporation  efi^ective  and  effect  theraof. 

20.  Acquisition  of  real  property  In  this  state  by  certain  (breigo  oorpo- 

ratioDS. 
81.  Acquisition  by  foreign  corporation  of  real  property  In  this  ttatei. 

22.  Prohibition  of  banking  powers. 

23.  Qualification  of  members  as  voters. 

24.  Cumulative  voting. 

26.  Voting  trust  agreements. 
20.  Proxies. 

27.  Challenges. 

28.  Effect  of  failure  to  elect  directors. 

29.  Mode  of  calling  epecial  election  of  directors. 

30.  Mode  of  conducting  special  election  of  diieeton. 

31.  QuaUfication  of  voters  and  canvass  of  votes  at  special  election, 

32.  Powers  of  supreme  court  respecting  elections. 

33.  Stay  of  proceedings  in  actions  oollusively  brought. 

34.  Quorum  ol  directors  and  powers  of  majority. 

35.  Directors  as  trustees  in  cam  of  dissolution, 
30,  Forfeiture  for  non-user. 

37.  Extension  of  corporate  existence. 

38.  Kevival  of  corporate  existence. 

30.  Approval  of  certificates  of  extension  or  revival;  when  reqnirad. 
40.  Extension  when  stock  is  owned  by  another  corporation. 
;  41.  Effect  of  extension. 

42.  When  notice  of  lapse  of  time  unneoeasary. 

43.  As  to  acts  of  directors. 

44.  Political  contributions  prohibited;  peoalfy. 
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§  4.  Qnaliitofttioas  of  inoorporaton.  —  A  certificate  of  incorpon- 
tion  muBt  be  executed  hy  natural  perscoiB,  who  must  be  of  full  age 
aud  at  least  two-thirdB  of  them  must  be  citizens  of  the  United  States 
and  one  of  them  a  resident  of  this  state.  This  section  shall  not  apply 
to  a  corporation  formed  by  the  reincorporation  or  consolidation  of 
existing  corporaticms,  or  to  the  reorganization  of  a  corporation  upon 
the  sale  of  the  property  and  franchises  of  a  previously  existing  cor- 
poration or  otherwise. 

§  6.  Filing  and  reoording  oertifloatea  of  inoorporatlon.  —  i.  Every 
certificate  of  incorporation  including  the  corporate  name  or  title  and 
every  amended  or  supplemental  certificate,  and  every  certificate 
which  alters  die  provisions  of  any  certificate  of  incorporation  or  any 
amended  or  aupplementel  certificate  hereafter  executed,  shall  be  in 
the  English  language,  and  except  as  otherwise  provided  by  law,  shall 
be  filed  in  the  office  of  the  secretary  of  stete,  and  shall  be  by  him  duly 
recorded  and  indexed  in  books  specially  provided  therefor,  and  a 
certified  copy  of  such  certificate  or  amended  or  supplemental  certifi- 
cate vrith  a  certificate  of  the  secretary  of  state  of  such  filing  and 
record,  or  a  duplicate  original  of  such  certificate  or  amended  or 
supplementel  certificate  shall  be  filed  and  similarly  recorded  and 
indexed  in  the  office  of  the  clerk  of  the  cotm^  in  which  the  office  of 
the  corporation  is  to  be  located,  or,  if  it  be  a  non-stock  corporation, 
and  such  county  be  not  determined  upon  at  the  time  of  executing  the 
certificate  of  incorporation,  in  such  county  clerk's  office  as  the  judge 
approving  the  certificate  shall  direct.  All  taxes  required  by  law  to 
be  paid  before  or  upon  incorporation  and  the  fees  for  filing  and 
recording  such  certificate  must  be  paid  before  filing.  No  corporation 
shall  exercise  any  corporate  powers  or  privileges  until  such  taxes  and 
fees  have  been  paid. 

(Ab  unended  by  L.  1892,  cb.  687;  L.  189B,  cb.  072,  {  1,  ud  L.  1902,  eh.  286, 
11.) 

2,  Whenever  under  any  law  now  or  heretofore  in  force  the  certifi- 
cate of  incorporation  of  any  corporation  other  than  a  stock  corpora- 
tion was  or  is  required  to  be  filed  in  more  than  one  public  office,  a 
certified  copy  of  such  certificate  so  filed  in  any  one  of  such  publie 
offices  may  be  filed  in  such  other  ofBce  with  the  like  effect  as  if  the 
original  had  been  duly  filed  therein,  provided,  however,  that  no  rights 
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accrued  prior  to  the  filing  of  ench  copj  be  impaired  or  effected 
thereby,  provided  also,  that  such  filing  of  a  copy  shall  not  cause  a 
duplication  or  similarity  of  corporate  nemes  in  violation  of  the  next 
succeeding  section. 

§  6.  Corporate  names.  —  l.  No  certificate  of  incorporation  of  a 
proposed  corporation  having  the  same  name  as  a  corporation  au- 
thorized to  do  business  under  the  laws  of  this  state,  or  a  name  so 
nearly  resembling  it  as  to  be  calculated  to  deceive,  shall  be  filed  or 
recorded  in  any  office  for  the  purpose  of  effecting  its  incorporation, 
or  of  authorizing  it  to  do  basiuess  in  this  state.  A  corporation 
formed  by  the  reincorporation,  reo^anization  or  consolidation  of 
other  corporations  or  upon  the  sale  of  the  property  or  franchises  of  a 
corporation,  may  have  the  same  name  as  the  corporation  or  one  of  the 
corporations  to  whose  franchises  it  has  succeeded.  No  corporation 
fihall  be  hereafter  organized  under  the  laws  of  this  state,  with  the 
word  "  trust,"  "  bank,"  "  banking,"  "  insurance,"  "  assurance," 
"  indemnity,"  "  guarantee,"  "  guaranty,"  "  title,"  "  savings,"  "  in- 
vestment," "  loan  "  or  "  benefit "  as  part  of  its  name,  except  a  coi^ 
poration  formed  under  the  banking  law  or  the  insurance  law. 

2.  No  corporation,  society  or  association,  whether  now  existing  or 
hereafter  organized  under  or  by  virtue  of  the  laws  of  this  state,  shall 
ever  employ  the  words  "  Lueretia  Mott "  to  designate,  describe  or 
name  any  hospital,  infirmary  or  dispensary,  or  any  part  thereof,  or 
any  similar  institution. 

§  7.  Amended  and  supplemental  certifloates.  —  If  in  the  original 
or  amended  certificate  of  incorporation  of  any  corporation,  or  if  in  a 
supplemental  certificate  of  any  corporation  any  informality  exist, 
or  if  any  such  certificate  contain  any  matter  not  authorized  by  law 
to  be  stated  therein,  or  if  the  proof  or  acknowledgement  thereof 
shall  be  defective,  the  corporators  or  directors  of  the  corporation  may 
make  and  file  an  amended  certificate  correcting  such  informality  or 
defect  or  striking  out  such  unauthorized  matter;  and  the  certificate 
amended  shall  be  deemed  to  be  amended  accordingly  as  of  the  date 
such  amended  certificate  was  filed,  and  upon  the  filing  of  such  an 
amended  certificate  of  incorporation,  the  corporation  shall  then  for 
all  purposes  be  deemed  to  be  a  corporation  from  the  time  of  filing 
the  original  certificate. 
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The  flupreme  court  may,  upon  due  cause  shown,  and  proof  made, 
and  upon  notice  to  the  attoraey-geueral,  and  to  Buch  other  persona  as 
the  court  may  direct,  and  upon  such  terms  and  conditions  as  it  may 
impose,  amend  any  certificate  of  incorporation  which  fails  to  express 
tlie  true  object  and  purpose  of  the  corporation,  so  as  to  truly  set  forth 
such  object  and  purpose. 

When  an  amended  or  supplemental  certificate  is  filed,  an  entry 
shall  be  made  upcai  the  margin  of  the  index  and  record  of  the  original 
certificate  of  the  date  and  place  of  record  of  every  sudi  amended 
certificate. 

Hie  amendment  of  a  certificate  nnder  thia  section  shall  be  without 
prejudice  to  any  pending  action  or  proceeding,  or  to  any  rights  pre- 
Tionely  accrued. 

§  8.  Lott  or  destroyed  oertifleatet.  —  If  either  of  the  certificates  of 
incorporation  shall  be  lost  or  destroyed  after  filing,  a  certified  copy 
of  the  other  certificate  may  he  filed  in  the  place  of  the  one  so  lost  or 
destn^ed  and  as  of  tlie  date  of  its  original  filing,  and  such  certified 
copy  shall  have  the  same  force  and  effect  as  the  original  certificate 
had  when  filed. 

§  9.  Certificate  and  other  papers  as  evidence;  evidoioe  of  consolida- 
tion. —  1.  The  certificate  of  incorporation  of  any  corporation  duly 
filed  shall  be  presumptive  evidence  of  its  incorporation,  and  any 
ameoded  certificate  or  other  paper  duly  filed  or  recorded  relating  to 
the  incorporation  of  any  corporation  or  its  existence  or  management, 
and  containing  facts  required  or  authorized  by  law  to  be  stated 
therein,  shall  be  presumptive  evidence  of  the  existence  of  such  facts. 

2.  Whenever,  by  the  laws  of  any  other  state  or  territory,  or  the 
dominion  of  Canada,  a  copy  of  the  certificate  of  oi^anization  or 
incorporation  or  any  other  certificate,  certified  or  exemplified  by  any 
officer  or  officers  in  such  state  or  t«rritory  or  dominion,  is  or  shall  be 
prima  facie  evidence  of  the  due  formation,  creation,  existence,  organi- 
zation or  capacity  of  any  corporation  or  joint-stock  company,  created, 
organized  or  located  in  such  state,  territory  or  dominion,  or  claiming 
so  to  be,  such  certificate  or  certificates,  duly  exemplified,  or  a  duly 
exemplified  copy  thereof,  shall  be  received  in  all  actions  and  proceed- 
ings in  this  state,  in  or  before  all  courts  and  officers,  with  the  same 
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force  and  effect  in  all  respects  as  prima  facie  evidence  as  aforesaid, 
as  in  such  other  state,  territory  or  dominion. 

3.  "Where  two  or  more  corporations  have  been  or  shall  hereafter 
be  consolidated  and  merged  into  a  new  corporation,  a  certificate  of 
the  secretary  of  state  under  his  official  seal  concisely  stating  the 
names  of  the  respective  corporations  consolidated,  the  dates  of  the 
filing  of  the  certificates  respectively  of  the  incorporation  of  such  cor- 
porations in  hia  office,  the  object  for  which  they  were  formed,  includ- 
ing the  nature  and  locality  of  their  business  as  set  forth  in  their 
respective  incorporation  papers  on  file  in  his  office,  the  date  of  the 
filing  of  the  consolidation  agreement  and  other  proceedings  in  his 
office,  the  name  of  the  new  corporation  formed  by  such  consolidation 
and  merger,  the  term  of  its  corporate  existence,  the  place  where  its 
principal  office  is  situated  and  the  amount  of  its  capital  stock,  shall 
be  presumptive  and  prima  facie  evidence  in  all  actions  and  special 
proceedings  for  all  purposes  of  the  incorporation  of  the  corporations 
so  consolidated,  the  incorporation  of  the  new  corporation  by  audi 
consolidation  and  merger  from  the  date  of  filing  of  said  consolidation 
agreement  and  proceedings,  and  of  the  other  facts  so  certified  by  him. 

§  10.  Limitation  of  powers;  provisions  of  oertifloate.  —  1.  No  cor- 
poration shall  possess  or  exercise  any  corporate  powers  not  given  by 
law,  or  not  necessary  to  the  exercise  of  the  powers  so  given, 

2.  The  certificate  of  incorporation  of  any  corporation  may  con- 
tain any  provision  for  the  regulation  of  the  business  and  the  conduct 
of  the  affairs  of  the  corporation,  and  any  limitation  upon  its  powers, 
or  upon  the  powers  of  its  directors  and  stockholders,  whidi  does  not 
exempt  them  from  the  performance  of  any  obligation  or  the  perform- 
ance of  any  duty  imposed  by  law. 

1.  A  oorporktion  hu  no  other  poweri  than  thow  conierred  by  tli«  act  of  Iimot- 
porktioQ,  and  auch  aa  are  necessaiy  to  cany  theae  povera  ioto  tfect.  The  New 
York  Firemen'*  In*.  Co.  «.  Stnrges,  2  Cow.  664. 

E.  A  Stat«  bank  cannot  enforce  an  ezecutoiy  contract  which  it  was  not  aatbcff- 
ized  hf  ita  charter  to  make.    Naaaau  Bank  v.  Jonea,  96  N.  T.  116,  47  Am.  Bep.  14. 

3.  Where  a.  contract  haa  been  tullj  performed  by  one  of  the  parties  and  the 
corporation  haa  had  the  benefit  thereof,  it  la  eatopped  to  aet  up  the  plea  of  littn 
«trM  aa  a  defenae  to  a  anit  to  reeorer  for  aervicea  rendered  under  the  oontraefc 
Cunningham  v.  M.  S.  A  F.  C.  R.  R.  Co.,  93  Hun,  439,  IS  N.  Y.  Snpp.  600. 

4.  Where  a  oontraet  with  %  oorporation  haa  been  eiecnted  although  «ltro  vittt 
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the  plea  thereof  is  not  avAilahle  aa  a  defense.      Schurr  e.  The  N.  T.  &  BrooklTii 
Suburban  Inreatment  Co.,  4B  St.  Rep.  640,  18  N.  Y.  Supp.  4M. 

5.  Althongh  ineffectua]  to  bind  a  corporation  vhen  made  because  tdtra  vtrtt, 
*  coDtract  may  •nbeeqneDtly  become  obligator;  on  the  corporation  if  adopted  and 
oonflrmed  by  the  board  of  director*.     lb. 

6.  A  mannfacturlng  corporation  cannot  be  an  aoconunodation  indorter.  Nat. 
Park  Bank  P.  O.  A.  M.  Co.,  116  N.  T.  B81,  B  L.  R.  A.  6T3,  22  N.  E.  867. 

7.  See  Martin  v.  N.  F.  A  Co.,  122  N.  Y.  166,  26  N.  E.  303. 

§  II.  Qnut  of  gcnenl  powew. -^  Every  corporation  ae  sacQi  has 
power,  tiiou^  not  specified  in  the  law  under  which  it  is  incorporated : 

1.  To  have  succession  for  the  period  specified  in  its  certificate  of 
incorporation  or  by  law,  and  perpetually  when  no  period  is  specified. 

2.  To  have  a  common  seal,  and  alter  the  same  at  pleasure. 

3.  To  acquire  1^  grant,  gift,  purchase,  devise  or  bequest,  to  hold 
and  to  dispose  of  such  proper^  as  the  purposes  of  the  corporation 
flhall  require^  subject  to  such  limitations  as  may  be  prescribed  by  law. 

4.  To  appoint  such  officers  and  agents  aa  its  business  shall  require, 
and  to  fix  their  compenation,  and 

5.  To  make  by-laws,  not  inconsistent  with  any  existing  law,  for 
the  management  of  its  property,  the  regulation  of  its  affairs,  and 
the  transfer  of  its  stock,  if  it  has  any,  and  the  calling  of  meetings  of 
its  members.  Sudi  by-laws  may  also  fix  the  amount  of  stock,  which 
must  be  represented  at  meetings  of  the  stockholders  in  order  to 
constitute  a  quorum,  unless  otherwise  provided  by  law.  By-laws  duly 
adopted  at  a  meeting  of  the  members  of  the  corporation  shall  control 
the  action  of  its  directors.  No  I^-law  adopted  1^  the  board  of 
directors  regulating  the  election  of  directors  or  officers  shall  be  valid 
unless  published  for  at  least  once  a  week  for  two  successive  weeks 
in  a  newspaper  in  the  county  where  the  election  is  to  be  held,  and  at 
least  thirty  days  before  such  election.  Subdivisions  four  and  five  of 
this  section  shall  not  apply  to  municipal  corporations. 

1.  Within  the  limitations  prescribed  in  ita  charter,  or  an  express  pro>Tisi€m  of 
law,  every  corporation  as  such,  for  the  purpose  of  effecting  the  objects  of  ita 
Incorporation,  has  the  capttcity  to  take  and  grant  proper^  and  to  contract  obU- 
gatiouH,  and  in  so  doing  may  deal  precisely  as  an  individual.  Barry  v.  Merchants' 
Bxchange  Company,  1  Bandf.  Oh.  280. 

2.  The  capital  stock  of  a  corporation  does  not  limit  the  araonnt  of  proper^  it 
may  own,  or  liabilities  it  may  acquire.     Id. 

3.  A  mere  suthorlEation  in  the  charter  of  a  corporation  to  divide  Its  profits 
among  its  stockholders,  does  not  take  sway  the  right  of  retaining  and  aoeumulat- 
ing  the  profits  as  a  anrplns,  if  It  prefers  that  eonrse  to  dividing  tbem.     Id. 
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4.  It  will  be  presumed  that  a  cotporation  acted  within  the  scope  of  it*  lawful 
powen  in  taking  or  transf erring  real  estate  in  kqj  instance,  although  not  author- 
ized under  all  circumatances  and  tor  erer;  purpose  to  do  so.  Farmers'  Loan 
and  Trust  Company  v.  Curtis,  7  N.  Y.  460. 

6.  A  corporation  authorized  to  take  and  bold  land,  may  tak«  tbe  tjtle  tbereto 
in  [ee,  though  itself  created  for  a  limited  period.  Nicoll  t).  Tbe  New  York  and 
Erie  R.  R.  Co.,  12  N.  y.  121. 

B.  The  title  to  land  held  by  a  corporation  will,  in  cose  of  the  dissolution  of  the 
latter,  revert  to  the  grantor,  unless  there  be  some  proTision  in  the  charter  of  tiie 
corporation  or  statute  to  avert  that  consequence.  Bingham  c.  Weiderwoz,  1 
N.  Y.  GI3;  2  Kent's  Com.  305;  Angell  &  Ames  on  Corporations,  128,  129.  But 
see  Owen  c.  Smith,  31  Barb.  641. 

7.  The  General  Banking  Act  invests  the  stock  or  shareholders  of  banks  formed 
under  it,  with  the  unconditional  ri^t  of  transferring  their  stock.  This  ri^t 
eonnot  be  interfered  with  by  a  by-law  or  by  any  act  of  the  directors,  except  the 
same  be  authorised  or  provided  for  in  the  articles  of  association.  The  Bonk  of 
Attlea  V.  The  Manufacturers  and  Traders'  Bank,  20  N.  Y.  COl;  Drisooll  V.  West 
Bradley  C.  ft  U.  Co.  et  al.,  J9  id.  e«. 

6.  A  corporation  cannot  be  bound  by  the  acta  ol  its  agents,  when  such  acts  are 
without  the  power  conferred  upon  it  by  its  charter.  Such  contracts,  being  ultra 
virei,  cannot  be  made  valid  by  subsequent  ratiScation  of  the  directors  or  trustees. 
HcCullough  V.  Moss,  S  Denlo,  SOT.  Overruling  Moss  r.  Bossie  Lead  Mining  Co., 
6  Hill,  137;  Boom  v.  City  of  Utica,  2  Barb.  104. 

9.  Corporations  may  arbitrate,  and  a  simple  resolution  to  that  effect  at  B 
meeting  of  the  corporation  is  sufficient.  The  form  of  submission  is  a  matter  of 
indifference,  and  need  not  be  under  seal.  Brady  v.  Mayor  of  Brooklyn,  1  Barb. 
f>S4.     ating  The  Mayor,  etc.,  of  New  York  «.  Butler,  1  Barb.  326. 

10.  Associations  formed  under  tbe  General  Banking  Act  are  corporations  1^ 
virtue  of  certain  corporate  attributes  conferred  on  them  by  that  act  Private 
bonkers,  however,  possess  none  of  the  powers  peculiar  to  corporations,  but  are 
only  relieved  from  certain  provisions  of  the  Rutraining  Acts.  Bank  of  Havana 
V.  Hagee,  20  N.  Y.  356.     Citing  Codd  v.  Rathbone,  10  N.  Y.  37. 

11.  This  section  does  not  establish  any  rule  inconsistent  with  the  presumption 
that  a  corporation,  being  en  artificial  person,  is  capable  of  making  every  contract 
a  natural  person  could  make.     Feeny  v.  People's  Fire  Ins.  Co.,  2  Robt.  699. 

12.  Corporations  may  enter  into  contracts  in  the  same  manner  as  individuals, 
and  within  tbe  restrictions  imposed  by  their  charter  or  necessary  implication, 
have  the  same  powers  with  respect  thereto.  Brady  v.  Mayor  of  Brooklyn,  1  Barb. 
684;  Bank  of  Columbia  V.  FatteTSon,  7  Cranch,  299,  3  L.  ed.  361;  Mott  o.  Hicks, 
1  Cow.  610,  13  Am.  Dec.  660. 

13.  "  Where  a  corporation  relies  upon  a  grant  of  power  from  the  legislature, 
for  authority  to  do  an  act,  it  is  as  much  restricted  to  the  mode  prescribed  by  the 
statute  for  ita  exercise,  as  to  the  thing  allowed  to  be  done."  Welles,  J.  Form- 
ers' Loan  and  Trust  Co.  c.  Carroll,  S  Barb.  040. 

14.  "  Corporations  created  in  one  State  may  transact  such  business  as  their 
charters  authorize,  in  another  State,  provided  the  transaction  of  such  business 
is  not  contrary  to  the  known  policy  of  that  State,  and  is  not  injurious  to  ita 
public  intereeta;  and  contracts  growing  out  of  such  transactions  may  be  enforeed. 


D.qit.zeaOvGoOt^lc 


THB   amtSBAI.   OOBPOBjLTION  LA.W.  419 

if  not  othenrite  nnlawfuL"     Uumford  t>.  Amerioan  Life  and  Truit  Co.,  4  N.  Y. 
402.     Citing  13  Peten,  S20,  10  L.  ed.  274;  4  How.  16,  11  L.  ed.  8BB. 

IS.  Associations  formed  under  the  Act  of  1828,  "to  antboriu  tbe  baaincM  of 
banking,"  are  moneyed  eorporatJooB,  and  as  corporations  are  such  to  all  intenta 
and  purposes.  "  Such  aasoeiationa  ajre  aubjeet  to  all  general  laws  relating  to 
mouthed  corporationa,  not  in  ccmflict  with  the  one  under  which  they  were  created." 
Qiaunta,  J.  Talmage  ti.  Pell,  7  N.  T.  340,  341.  Citing  Oillet  v.  Moody,  3  id. 
486. 

§  12.  Enlargement  of  Imitations  npon  Hkt  amount  of  the  proper^ 
of  non-stock  oorporations,  —  If  any  general  or  special  law  heretofore 
passed,  or  any  certificate  of  incorporation,  shall  limit  the  amount  of 
property  a  corporation  other  than  a  stock  corporation  may  take  or 
hold,  such  corporation  may  take  and  hold  property  of  the  value  of 
six  million  dollars  or  less,  or  the  yearly  income  derived  from  'which 
shall  be  six  hundred  thousand  dollars  or  less,  notwithstanding  any 
such  limitations.  In  computing  the  value  of  such  property,  no  in- 
crease in  value  arising  otherwise  than  from  improvements  made 
thereon  shall  be  taken  into  account. 

(Ah  amended  by  L.   1900,  ch.  278.) 

§  13.  Aoqniiition  of  additional  real  property.  —  When  any  corpora- 
tion, except  a  life  insurance  corporation,  shall  have  sold  or  conveyed 
any  part  of  its  real  property,  the  supreme  court  may,  notwithstanding 
any  restriction  of  a  general  or  special  law,  authorize  it  to  pur- 
chase and  hold  from  time  to  time  other  real  property,  upon  satis- 
factory proof  that  the  value  of  the  property  so  purchased  does  not 
exceed  the  value  of  the  property  so  sold  and  conveyed  within  the 
three  years  next  preceding  the  application. 

§  14.  Acquisition  of  property  withont  the  state.  —  Any  domestic 
corporation  transacting  business  in  other  states  or  foreign  countries 
may  acquire  and  dispose  of  such  property  as  shall  be  requisite  for 
such  corporation  iu  the  convenient  transaction  of  itfl  business.  Any 
domestic  corporation  establishing  or  maintaining  a  charitable,  phil- 
anthropic or  educational  institution  within  this  state  may  also  carry 
on  itB  work  and  establish  or  maintain  one  or  more  branches  of  such 
institution  or  an  additional  institution  or  additional  institutions  in 
any  other  state,  the  District  of  Columbia  or  in  any  part  of  the  terri- 
tories or  dependencies  of  the  United  States  of  America  or  in  any 
foreign  country  and  for  either  of  said  purposes  may  take  by  devise 
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or  bequest,  hold,  purchase,  mortgage,  sell  and  convey  or  otherwise 
dispose  of  such  real  and  personal  property  without  this  state  as  may 
be  requisite  therefor.  But  nothing  in  tiiis  section  contained  shall  be 
construed  as  exempting  from  taxation  property  to  any  additional 
amount  than  is  now  allowed  to  sudi  corporation  under  existing  laws. 

If  such  other  State  dOM  not  permit  the  corporktiOD  to  acquire  or  hold  real 
property,  it  cannot  be  inferred,  but  must  be  expreiaed  in  Mine  afflrmatJTe  waj. 
Cowell  t>.  Spring!  Co.,  100  U.  8.  G6,  2S  L.  ed.  S47. 

§  IS.  Certifiaate  of  authority  of  a  tore^  oorporatioii.  —  No  foreign 
stock  corporation  other  than  a  moneyed  corporation,  shall  do  busi- 
ness in  this  state  without  having  first  procured  frtna  the  secretary  of 
state  a  certificate  that  it  has  complied  with  all  the  requirerments  of 
law  to  authorize  it  to  do  buBiness  in  this  state,  and  that  the  business 
of  the  corporation  to  be  carried  on  in  this  state  is  audi  as  may  be 
lawfully  carried  on  by  a  corporation  incorporated  imder  the  laws  of 
this  state  for  sudi  or  similar  business,  or  if  more  than  one  kind 
of  business,  by  two  or  more  corporations  so  incorporated  for  such 
kinds  of  business  respectively.  The  secretary  of  state  shall  deliver 
such  certificate  to  every  such  corporaticoi  so  complying  with  the  re- 
quirements of  law.  No  foreign  stot^  corporation  doing  business  In 
this  state  shall  maintain  any  action  in  this  state  upon  any  contract 
made  by  it  in  this  state,  unless  prior  to  the  making  of  such  contract 
it  shall  have  procured  such  certificate.  This  prcdubition  diall  alao 
apply  to  any  assignee  of  such  foreign  stock  corporatjcm  and  to  any 
person  claiming  under  such  assignee  or  sudi  foreign  stock  corpora- 
tion or  under  either  of  them.  No  certificate  of  authority  shall  be 
granted  to  any  foreign  corporation  having  the  same  name  as  an  exist- 
ing domestic  corporation,  or  a  name  bo  nearly  resembling  it  as  to  be 
calculated  to  deceive,  nor  to  any  foreign  corporation,  other  than  a 
moneyed  or  insurance  corporation,  with  the  word  "  trust,"  "  bank," 
"  banking,"  "  insurance,"  "  assurance,"  "  indemnity,"  "  guarantee," 
"  guaranty,"  "  savings,"  "  inveetment,"  "  loan  "  or  "  benefit,"  as  ■ 
part  of  its  nama 

§  16.  Proof  to  be  flled  before  snutisff  oertifioate.  —  Before  grant- 
ing such  certificate  the  secretary  of  state  shall  require  every  such 
foreign  corporation  to  file  in  his  office  a  sworn  copy  in  the  English 
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language  of  its  charter  or  certificate  of  incorporatitm  and  a  statemmt 
under  its  corporate  aea],  and  the  signature  of  its  president,  vice- 
president  or  other  acting  head,  particularly  setting  forth  the  busi- 
ness or  objects  of  the  corporation  which  it  is  engaged  in  carrying  on 
or  which  it  proposes  to  cany  on  within  the  state,  and  a  place  within 
the  state  which  is  to  be  its  principal  place  of  business,  and  designat- 
ing a  person  upon  whom  process  against  the  corporation  may  be 
served  within  the  stata  The  person  so  designated  must  have  an 
ofSce  or  place  of  business  at  the  place  where  such  corporation  is  to 
have  its  principal  place  of  business  widiin  the  state  and  such  designa- 
tion must  specify  such  office  or  place  of  business  of  the  said  person 
so  designated,  and  if  it  is  within  a  city  the  street  and  street  number 
if  any,  or  other  suitable  designation  of  the  particular  locality.  Sueh 
designation  shall  be  accompanied  with  the  written  consent  of  the  pei^ 
son  designated  and  shall  ccmtinue  in  force  until  revoked  l^  an  instru- 
ment in  writing  designating  in  like  manner  some  other  person  upon 
whom  process  against  the  corporation  may  be  served  in  this  state  or 
until  the  filing  in  the  same  office  of  a  written  revocation  of  said  con- 
sent executed  by  the  person  so  designated.  If  the  person  so  desig- 
nated dies  or  removes  from  die  place  where  the  corporation  has  its 
principal  place  of  business  within  the  state,  or  files  such  revocation 
of  his  consent,  and  the  corporation  does  not  within  thirty  days  after 
such  death  or  removal  or  revocation  of  consent  designate  in  like 
manner  another  person  upon  whom  process  against  it  may  be  served 
within  the  state,  the  secretary  of  state  may  revoke  the  authority  of 
the  corporation  to  do  business  within  the  state,  and  process  against 
the  corporation  in  an  action  upon  any  liability  incurred  within  this 
state  before  such  revocation,  may,  after  such  death  or  removal,  or 
revocation  of  consent,  and  before  another  designation  is  made,  be 
served  upon  the  secretary  of  state.  At  die  time  of  such  service  the 
plaintiff  shall  pay  to  the  secretary  of  state  two  dollars,  to  be  included 
in  his  taxable  oosts  and  disbursements,  and  the  secretary  of  state  shall 
forthwith  mail  a  copy  of  such  notice  to  sudi  corporation  if  its  address, 
or  the  addtess  of  any  officer  thereof,  is  known  to  him.  The  secretary 
of  state  may  require  the  execution  of  any  such  designation,  revoca- 
tion, or  censent,  to  be  authenticated  as  he  deems  proper  and  he  may 
refuse  to  file  it  without  such  authentication. 
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§  17.  Beinoorporation  of  foreign  moneyed  corporatioaa.  —  Any 
moneyed  corporation  duly  organized  by  or  under  the  laws  of  any 
state  of  the  United  States,  and  having  an  office  or  doing  business  in 
this  state,  may  file,  if  a  banking  corporation  or  authorized  to  make 
loanB  upon  pledges  or  deposits,  in  the  office  of  the  superintendent  of 
banks,  and  if  an  insurance  corporation  in  the  office  of  the  superin- 
tendent of  insurance,  the  documents  described  in  section  eighteen  of 
this  chapter,  and  such  documents  shall  be  recorded  as  original  certifi- 
cates of  incorporation  are  required  by  law  to  be  recorded.  The  fees 
for  filing  and  recording  such  documents,  together  with  the  tax,  if  any, 
required  by  law  to  be  paid  before  the  incorporation  of  a  domestic 
company  of  the  same  class,  must  be  paid  before  filing. 

g  18.  Papers  to  be  filed  npou  relnoorporatiou.  —  The  documents  to 
be  filed  by  any  such  corporation  shall  include, 

1.  A  copy  of  its  charter,  certificate  of  incorporation,  or  other 
document  constituting  it  a  body  corporate,  with  such  amendments, 
if  any,  88  are  desired  by  the  corporation  or  are  required  by  the  laws 
of  New  York,  authenticated  as  an  original  certificate  of  incorpora- 
tion is  required  to  be  authenticated. 

2.  A  declaration  of  its  desire  to  become  a  corporation  of  this  state 
and  of  its  submission  to  the  laws  of  this  state,  duly  executed  by  the 
authority  of  the  body  in  which  its  corporate  powers  are  vested, 

3.  A  certificate  of  the  superintendent  of  that  department  in  whidi 
these  papers  are  filed  that  the  charter,  certificate  of  incorporation  or 
other  constituent  document,  with  its  proposed  amendments,  if  any, 
as  filed,  is  in  all  respects  consistent  with  the  laws  of  this  state  relat- 
ing to  domestic  corporations  of  the  same  class;  that  the  corporation 
applicant  has  complied  with  all  conditions  imposed  by  its  laws  upon 
domestic  corporations  of  the  same  class  beginning  business  in  this 
state,  with  the  exception  of  any  provisions  concerning  the  residence 
of  a  majority  of  the  corporators,  trustees,  or  directors  of  such  cor- 
poration ;  that  its  name  is  not  the  same  with  the  name  of  any  domestic 
corporation,  nor  likely  to  be  confounded  with  any  such  name,  and 
that  it  has  paid  all  fees  and  taxes  due  from  it  to  the  stat«,  including 
the  tax,  if  any,  imposed  by  this  state  upon  the  original  incorporation 
of  a  company  of  the  same  class. 
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§  IS.  WbBn  rcinoorpontitni  effected  ukd  effect  thereof.  —  From  tlie 
date  of  filing  these  doouments  the  oorporation  shall  becmne  and  be  a 
corporation  of  this  state,  and  shall  be  subject  to  all  the  laws  of  this 
state  applicable  to  corporations  of  the  same  class;  but  its  existenoe 
and  powers  as  such  corporation  shall  terminate  if  it  shall  fail  at  any 
time  for  one  month  to  maintain  an  office  within  the  state  at  which  an 
authorized  officer  or  agent  shall  be  present  at  all  reasonable  business 
hours,  prepared  to  exhibit  the  books  of  the  company  to  the  proper 
authorities  of  this  state  and  to  receive  service  of  process ;  or  if  it  shall 
fail  within  two  years  to  terminate  its  corporate  existence  derived 
from  any  other  state,  by  surrender  of  its  charter  or  by  dissolution. 

§  20.  Acquisition  of  real  property  in  this  state  hj  certain  foreign 
oorporatitma.  ^  Any  foreign  corporation  created  under  tbe  laws  of 
the  United  States,  or  of  any  state  or  territory  thereof,  and  doing 
business  in  this  state,  may  acquire  such  real  proper^  in  this  state 
as  may  be  necessary  for  its  corporate  purposes  in  the  transaction  of 
its  business  in  this  state,  and  oonvey  the  same  by  deed  or  otherwise 
in  the  same  manner  as  a  domestic  corporation. 

1.  The  polity  (4  ■  State  may  exclude  foreign  oorpomtioiit  from  kctiug  witiiin 
ita  juriadJctioD,  uid  euoh  policy  maf  be  elettrly  eatablished  bj  k  reference  to  Ita 
general  le|^iUUoD.  Demareet  v.  Flaeb,  12S  N.  T.  20G,  13  L.  R.  A.  8S4,  28  K.  E. 
«4«. 

2.  Sectfon  1T80  of  Code  doe*  not  violate  iecUon  2,  article  4,  of  Federal  CoD- 
•titutiOD.     Robinson  v.  Ocean  8.  N.  Co.,  20  N.  Y.  St.  Rep.  741. 

3.  Aa  to  right  of  foreign  rorporationa  to  own  real  estate,  see  editorial  note  to 
L*ncaBter  v.  AmBterdam  Impror.  Co.,  24  L.  R.  A.  32S. 

§  81.  Aoqniiition  by  foreign  corporation  of  real  proper^  in  fhii  state. 
—  Any  foreign  corporation  may  purchase  at  a  sale  upon  the  fore- 
closure of  any  mortgage  held  by  it,  or,  upon  any  judgment  or  decree 
for  debts  due  it,  upon  any  settlement  to  secure  such  debts,  any  real 
property  within  this  state  covered  by  or  subject  to  such  mortgage, 
for  debts  due  it,  or,  upon  any  settlement  to  secure  such  debts,  any  real 
property  situated  within  this  state  and  hold  the  same  for  not  exceed- 
ing five  years  from  the  date  of  such  purchase,  or  from  the  time  when 
the  right  to  the  possession  thereof  vests  in  such  devisee,  and  oonvey 
it  by  deed  or  otherwise  in  the  same  manner  as  a  domestic  corporation. 

§  22.  Prohibition  of  banking  powers.  —  No  oorporation  except  a 
corporation  formed  under  or  subject  to  the  banking  laws,  shall  fay 
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anj  implieatiou  or  oonstraotion  be  deemed  to  possess  the  power  of 
canying  an  the  business  of  discounting  bills,  notes  or  other  evidences 
of  debt,  of  receiving  deposits,  or  buying  and  selling  bills  of  exchange, 
or  shall  issue  bills,  notes  or  other  evidences  of  debt  for  circulation  as 
money. 

§  23.  Qualification  of  memberf  as  voters.  —  Unless  otherwise  pro- 
vided in  the  certificate  of  incorporation,  every  stookholder  of  record 
of  a  stock  corporation  shall  be  entitled  at  every  meeting  of  the  oor^ 
poration  to  one  vote  for  every  ahare  of  stock  standing  in  his  name 
on  the  bodks  of  the  corporation ;  and  at  every  meeting  of  a  non-sto<^ 
corporati<»i,  every  member,  unless  disqualified  by  the  by-laws,  shall 
be  entitled  to  one  vote.  The  sto(^olders  of  a  stock  corporation,  by 
a  by-law  adopted  by  a  vote  at  any  annual  meeting,  or  at  any  special 
meeting  duly  called  for  such  purpose,  may  prescribe  a  period,  not 
exceeding  forty  days  prior  to  meetings  of  the  stockholders,  during 
which  no  transfer  of  stoc^  on  the  boc^  of  the  corporation  may  be 
made.  Except  in  cases  of  express  trust,  or  in  whi<di  other  provision 
shall  have  been  made  1^  written  agreement  between  the  parties,  the 
record  holder  of  stock  which  shall  be  held  by  him  as  security,  or 
which  shall  actually  belong  to  another,  upon  demand  tlierefor  and 
payment  of  necessary  expenses  thereof,  shall  issue  to  such  pledger  or 
to  such  actual  owner  of  such  stock,  a  proxy  to  vote  thereon.  No  mem- 
ber of  a  corporation  shall  sell  his  vote  or  issue  a  proxy  to  vote  to  any 
person  for  any  sum  of  money  or  any  thing  of  value.  The  books 
and  papers  containing  the  record  of  membership  of  the  corporation 
shall  be  produced  at  any  meeting  of  its  members  upon  the  request  of 
any  member.  If  the  right  to  vote  at  any  such  meeting  shall  be  chal- 
lenged, the  inspectors  of  election,  or  other  persons  presiding  thereat, 
shall  require  such  bocto,  if  th^  can  be  had,  to  be  produced  as  evi- 
dence of  the  ri^t  of  the  person  diallenged  to  vote  at  such  meeting, 
and  all  persons  who  may  appear  from  such  books  to  be  members  of 
the  corporation  may  vote  at  such  meeting  in  person  or  by  proxy, 
subject  to  the  provisions  of  this  chapter. 

1.  A  eharebolder  has  a.  legal  right  at  a  regular  meeting  of  the  ahKreholdeni  of 
a  corporation  to  vot«  upon  a  meamre  eren  though  he  haa  a  peraonal  intertat 
therein  separate  from  the  other  ahareholdera.  In  auoh  a  meeting  eaeh  ahare- 
boldar  repreaenta  himself  and  his  own  interest  solely  and  in  no  sense  acts  as  k 
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tnistee  or  representative  of  others.      GMnble  v.  Queena  Count?  W.  Oo.,   123 
K.  Y.  91,  D  L.  K.  A.  S27,  2S  N.  E.  SOI. 

2.  Tnuteea  or  gnudjans  may  vote  oa  stock  held  for  the  benefit  of  othen. 
«  Wend.  509. 

3.  Where  on  transfer  book  stock  stands  In  name  of  a  cashier  as  truat«e,  his 
anceesBor  cannot  vote  upon  sanw,  or  give  proxT';  and  votes  on  such  stodt  by  buo- 
oessor  nuy  properly  be  refused,     /ft  re  Mohawk,  etc.,  R.  B.  Co.,  19  Wend.  136. 

i.  Eight  to  vote  at  election  must  be  determined  by  transfer  book;  inspectors 
eannot  look  beyond  it     In  L.  I.  R.  R.  Co.,  19  Wend.  3fi,  32  Am.  Dec.  429. 

5.  Executors  and  administrators  holding  stock  as  such  are  entitled  to  vote, 
altbou^  the  stock  appears  on  the  corporate  books  in  tlie  name  of  the  person 
they  represent.     Matter  of  U.  S.  8.  I.  Ferry  Co.,  63  Barb.  ETl. 

S.  Election  of  directors  by  vote  on  stock  owned  bj  oonpany  will  be  set  aside, 
and  those  having  a  majority  of  the  outstajiding  stock  declared  elected.  Bt)  parte 
Desdoity,  1  Wend.  S8. 

T.  A  company  cannot  so  hold  stock,  that  it  may  be  voted  vpoa  by  its  officos  or 
trustees.     6  Wend.  434;  £»  parte  Holmes,  6  Oow.  420. 

8.  By  section  1,  chapter  321,  I^ws  of  1861,  married  woman  may  vote  if  stock- 
bolder  in  any  bank,  insurance  company  (other  than  mutual  insuranoe  company), 
manufacturing  company,  or  any  institution  incorporated  under  the  laws  of  this 
State,  bj  proxy  or  otherwise. 

§  84.  CamnlatiTe  Toting.  —  The  certificate  of  incwporation  of  any 
stock  ooTporation  may  provide  that  at  all  elections  of  directors  of  such 
corporation,  each  stockholder  shall  be  entitled  to  as  many  votes  as 
shall  equal  the  number  of  his  shares  of  stock  multiplied  by  the  nmn- 
her  of  directors  to  be  elected,  and  that  be  may  cast  all  of  such  votes 
for  a  single  director  or  may  distribute  them  among  the  number  to  be 
voted  for,  or  any  two  or  more  of  them  as  he  may  see  fit,  which  right, 
when  exercised,  shall  be  termed  cumulative  voting.  The  Bto<^olders 
of  a  corporation  heretofore  formed,  who,  by  the  provisions  of  laws 
existing  on  April  thirtieth,  eighteen  hundred  and  ninety-one,  were 
entitled  to  the  exercise  of  such  right,  may  hereafter  exercise  such 
right  according  to  the  provision  of  this  section. 

§  8S.  Toting  tniBt  agrMinentB.  —  A  stockholder  may,  by  agree- 
ment in  writing,  transfer  his  stock  to  any  person  or  persons  for  the 
purpose  of  vesting  in  him  or  them  the  right  to  vote  thereon  for  a 
time  not  exceeding  five  years  upon  terms  and  conditions  stated,  pur- 
suant to  which  such  person  or  persons  shall  act;  every  other  stock- 
holder, upon  his  request  therefor,  may,  by  a  like  agreement  in  writ- 
ing, also  transfer  his  stodc  to  the  same  person  or  persons  and 
thereupon  may  participate  in  the  terms,  conditions  and  privileges  of 
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such  agreement ;  the  certificates  of  Btock  so  transferred  shall  be  sur- 
rendered and  canceled  and  certificates  therefor  issued  to  euch  trans- 
feree or  transferees  in  which  it  shall  appear  that  thej  are  issued 
pursuant  to  such  agreement  and  in  the  entry  of  such  transferee  or 
transfereee  as  owners  of  such  stock  in  the  proper  books  of  said  cor- 
poration that  fact  shall  also  be  noted  and  thereupon  he  or  they  may 
voto  upon  the  stock  so  transferred  during  the  time  in  su<^  agreement 
specified;  a  duplicate  of  every  such  agreement  shall  be  filed  in  the 
office  of  the  corporation  where  its  principal  business  is  transacted 
and  be  open  to  the  inspection  of  any  stockholder,  daily,  during  busi- 
ness hours. 

§  26.  Froxies.  —  Every  member  of  a  corporation,  except  a  relig- 
ious corporation,  entitled  to  vote  at  any  meeting  thereof  may  so  vote 
by  proxy. 

No  officer,  clerk,  teller  or  bookkeeper  of  a  corporation  formed 
under  or  subject  to  the  banking  law  shall  act  as  proxy  for  any  stock- 
bolder  at  any  meeting  of  any  such  corporation. 

Every  proxy  must  be  executed  in  writing  by  the  member  himself, 
or  by  his  duly  authorized  attorney.  No  proxy  hereafter  made  shall 
be  valid  after  the  expiration  of  eleven  months  from  the  date  of  its 
execution  unless  the  member  executing  it  shall  have  specified  therein 
the  length  of  time  it  is  to  continue  in  force,  which  shall  be  for  some 
limited  period.  Ever  proxy  shall  be  revocable  at  the  pleasure  of  the 
person  executing  it;  but  a  corporation  having  no  capital  stock  may 
prescribe  in  its  by-laws  the  persons  who  may  act  as  i»x)xie8  for  mem- 
bers, and  the  length  of  time  for  which  proxies  may  be  executed. 

1.  When  the  right  of  •  stockholder  to  vote  by  proxy  i*  not  restricted  liy  stat- 
ute, the  right  cannot  be  Teatricted  in  any  way  by  the  by-lawa  »o  that  a  by-law 
that  the  proxies  roost  be  in  the  hands  of  a  stockholder  to  be  voted  upon,  is  Ttdd. 
Matter  of  Lighthall  Mfg.  Co.,  47  Hun,  2fi8. 

2.  An  alien  stockholder  cannot  vote  by  proxy  where,  by  the  terms  of  the 
character,  citizens  only  have  the  ri^t  to  vote.     6  Wend.  BOQ,  IB  id.  635. 

3.  No  director  or  trustee  of  a  corporation  can  vote  at  a  meeting  of  a  board  of 
directors  or  trustees  by  proxy.  Craig  Medicine  Co.  v.  Merchants'  Bank,  DO  Hub, 
661,  U  N.  Y.  Supp.  16. 

4.  As  to  right  to  vote  by  proxy,  see  editorial  note  to  People^i  Home  Sav.  Bank 
i'.  Superior  Court  of  SsLn  Frandsco,  20  L.  E.  A.  S44. 

I  27.  Challenges.  —  Every  member  of  a  corporation  offering  to 
vote  at  any  election  or  meeting  of  the  corporaUtm  shall,  if  required 
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by  an  inspector  of  election  or  other  officer  presiding  at  auch  election 
or  meeting,  or  by  any  other  member  present,  take  and  subscribe  the 
following  oath :  "  I  do  solemnly  swear  that  in  voting  at  this  election 
I  have  not,  either  directly,  indirectly  or  impliedly  received  any 
promise  or  any  sum  of  money  or  any  thing  of  value  to  influence  the 
giving  of  my  vote  or  votes  at  this  meeting  or  as  a  consideration  there- 
for." Any  person  offering  to  vote  as  proxy  for  any  other  person  shall 
present  his  proxy  and,  if  so  retjuired,  take  and  subscribe  the  follow- 
ing oath :  "  I  do  solemnly  swear  that  I  have  not,  either  direcUy, 
indirectly  or  impliedly,  given  any  promise  or  any  sum  of  money  or 
any  thing  of  value  to  induce  the  giving  of  a  proxy  to  me  to  vote  at 
this  election,  or  received  any  promise  or  any  sum  of  money  or  any 
thing  of  value  to  influence  the  giving  of  my  vote  at  this  meeting,  or 
as  a  consideration  therefor,"  He  inspectors  or  persons  presiding 
at  the  election  may  administer  such  oath,  and  all  such  oaths  and 
proxies  shall  be  filed  in  the  office  of  the  corporation. 

Election  of  directors  will  not  be  let  uide  becftuae  illegal  votei  wer«  given, 
UDleM  they  t,n  challenged  at  election;  nor  slthongh  challenged,  i[  after  deduct- 
ing the  illegal  votei  cast,  the  persona  declsired  elected  have  a  dear  majority  of 
all  the  votes.     In  r«  Ins.  Co.,  16  Wend.  63S. 

§  28.  Effect  of  failure  to  elect  direoton.  —  If  the  directors  shall  not 
be  elected  on  the  day  designated  in  the  by-laws,  or  by  law,  the  cor- 
poration shall  not  for  that  reason  be  dissolved ;  but  every  director 
shall  continue  to  hold  his  office  and  discharge  his  duties  until  his 
successor  has  been  elected. 

§  29.  Kode  of  calling  qteoial  election  of  directors.  —  If  the  election 
has  not  been  held  on  the  day  so  designated,  the  directors  shall  forth- 
with call  a  meeting  of  the  members  of  the  corporation  for  the  purpose 
of  electing  directors,  of  which  meeting  notice  shall  be  given  in  the 
same  manner  as  of  the  annual  meeting  for  the  election  of  directors. 

If  such  meeting  shall  not  be  so  called  within  one  month,  or,  if 
held,  shall  result  in  a  failure  to  elect  directors,  any  member  of  the 
corporation  may  call  a  meeting  for  the  purpose  of  electing  directors 
by  publishing  a  notice  of  the  time  and  place  of  holding  such  meeting 
at  least  once  in  each  week  for  two  successive  weeks  immediately 
preceding  the  election,  in  a  newspaper  published  in  the  county  where 
the  election  is  to  be  held  and  in  such  other  manner  as  may  be  pre- 
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scribed  in  the  by-laws  for  the  publication  of  notice  of  tlie  annual 
meeting,  and  by  serving  upon  each  member,  either  persouallj  or  by 
mail,  directed  to  bim  at  his  last  known  poet-office  address^  a  copy  of 
Bucb  notice  at  least  two  weeks  before  the  meeting. 

A  Bhareboldei  of  a  lutioiitil  bank  is  entitled  to  examine  it*  list  ot  abkreholden 
and  to  make  extract*  therefrom  for  the  purpoie  of  negotiating  for  the  purchAie 
of  its  «tock.  The  State  corporatioD  laws  appfy  to  nationai  banka.  People  ex  reL 
Lorge  V.  Coneol.  Nat  Bank,  lOS  App.  Div.  409. 

§  30.  Kode  of  ooadnoting  speeial  election  of  diieoton.  —  Such  meet- 
ing shall  be  held  at  the  o£ce  of  the  oorporation,  or  if  it  has  none,  at 
the  place  in  this  state  where  its  principal  businesa  has  been  trana- 
acted,  or  if  access  to  auch  office  or  place  is  denied  or  cannot  be  had,  at 
some  other  place  in  the  city,  village  or  town  where  such  <^ce  or 
place  is  or  was  located. 

At  such  meeting  the  members  attending  shall  constitute  a  quorum. 
They  may  elect  inspectors  of  election  and  directoiB  and  adopt  by-laws 
providing  for  future  annual  meetings  and  election  of  directors,  if 
the  corporation  has  no  such  by-laws,  and  transact  any  other  business 
which  may  be  transacted  at  an  annual  meeting  of  the  members  of  the 
oorporation. 

§  31.  dnalifloation  of  voters  and  oanvaH  of  votes  at  special  eleetion. 
—  In  the  absence  at  such  meeting  of  the  bodes  of  the  corporation 
showing  who  are  members  thereof,  each  person,  before  voting  shall 
present  his  sworn  statement  setting  forth  that  he  is  a  member  of  the 
corporation ;  and  if  a  stock  corporation,  the  number  of  shares  of  stock 
owned  by  him  and  standing  in  his  name  on  the  books  of  die  cor- 
poration, and,  if  known  to  him,  the  whole  number  of  shares  of  sto(^ 
of  the  corporation  outstanding.  On  filing  such  statement,  he  may 
vote  as  a  member  of  the  corporation ;  and  if  a  stock  corporation,  he 
may  vote  on  the  shares  of  stock  appearing  in  such  statement  to  be 
owned  by  him  and  standing  in  his  name  on  the  books  of  the  corpora- 
tion. 

The  inspectors  shall  return  and  file  such  statements,  with  a  certifi- 
cate of  the  result  of  the  election,  verified  by  them,  in  the  office  of  the 
clerk  of  the  county  in  which  such  election  ie  held,  and  the  persons  so 
elected  shall  be  the  directors  of  the  ccvporation. 
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§  82.  Powen  of  snimnie  oovit  ntpeetiiig  electuma.  —  The  supreme 
court  shall,  npc«i  the  application  of  any  persiHi  or  corporation 
aggrieved  by  or  complaimng  of  any  election  of  any  corporation  or 
any  proceeding,  act  or  matter  touching  the  same,  upon  notice  thereof 
to  the  adverse  party,  or  to  those  to  be  afEected  thereby,  forthwith  and 
in  a  summary  way  hear  the  affidavits,  proofs  and  allegations  of  the 
parties,  or  otherwise  inquire  into  the  matters  or  causes  of  complaint, 
and  establish  the  election  or  order  a  new  election,  or  make  such  order 
and  give  such  relief  as  ri^t  and  justice  may  require. 

1.  Ex  parte  DcHdoity,  1  Wend.  S8.  See  note  to  section  &00.  Wbera  votM 
were  improperly  rejected  b;  inspectors,  if  such  votes  would  hsTe  been  out  for 
•nd  elected  a  oertain  ticket,  supreme  court  cannot  declare  such  tickets  elected  bat 
must  order  a  new  election.     /»  re  R.  R.  Company,  10  Wend.  36,  32  Am.  Dec.  420. 

2.  Court  will  not  declare  directors  elected  on  appllcatioa  for  such  declaration, 
if  they  hold  their  officers  and  no  attempt  is  made  to  oast  them.     32  Wend.  692. 

3.  To  Mt  aside  an  election  it  must  appear  BtDrmatively  that  so  many  illegal 
vot«s  were  cast  for  the  successful  ticket,  as  to  give  it  a  majority  which  it  would 
not  otherwise  have.  The  mere  circumstance  that  improper  votes  were  east  will 
not  vitiate  an  election.     Eie  parte  Murphy,  7  Cow.  1S3. 

4.  Notice  of  application  to  directors  claimed  to  be  ill^jally  elected  Is  sufficient. 
E»  parte  Holmes,  6  Cow.  428. 

B.  The  conrt  will  not  enjoin  tbe  directors  declared  elected.  H.  v.  R.  C.  Bank, 
11  Paige,  11»,  42  Am.  Dec.  103. 

6.  This  is  the  mily  method  of  review.  Court  of  equity  has  no  jnrisdiotion. 
Thompson  c.  Tammany  Society,  IT  Hun,  312-316. 

7.  Where  an  application  Is  so  made  to  settle  contests  growing  out  of  a  disputed 
election,  the  court  may  go  behind  the  transfer  books  of  the  company,  and  deter- 
mine whether  a  transfer  appearing  thereon  was  a  sale,  or  only  a  pledge  of  Bliar«a, 
and  whether  the  pledgor  or  pledgee  was  entitled  to  vote  thereon.  In  re  James  C. 
Strong  V.  Smith,  16  Hun,  222. 

6.  Notice  to  parties  claiming  to  be  elected,  and  to  corporation,  sufflcient.  It 
is  not  necessary  that  all  stockholders  have  notice.  12  Abb.  Pr.  (N.  S.)  306; 
Schoharie  Vallt?  B.  R.  case. 

§  83.  Stay  of  prooeedingt  in  aotiont  ooUuuTel;  broi^iht.  —  If  an 
action  is  brought  against  a  corporation  by  the  procurement  or  default 
of  its  directors,  or  any  of  them,  to  enforce  any  claim  or  obligation 
declared  void  by  law,  or  to  which  the  corpcnratioD  has  a  valid  defense, 
and  sndi  action  is  in  the  interest  or  for  the  benefit  of  any  director, 
and  the  corporation  baa  by  his  connivance  made  default  in  such 
action,  or  consented  to  the  validity  of  such  claim  or  obligation,  any 
member  of  the  corporation  may  apfJy  to  the  supreme  court,  upon 
affidavit,  setting  forth  the  facts,  for  a  stay  of  proceedings  in  such 
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action,  and  on  proof  of  the  facts  in  such  further  manner  and  upon 
such  notice  as  the  court  may  direct,  it  ma;  stay  such  proceedings  or 
set  aside  and  vacate  the  same,  or  grant  such  other  relief  as  maj  seem 
proper,  and  which  will  not  injuriously  affect  an  innocent  party,  who, 
without  notice  of  such  wrongdoing  and  for  a  valuable  consideration, 
has  acquired  rights  under  such  proceedings. 

§  34.  Quorum  of  direotors  and  powers  of  majority.  —  The  affairs  of 
every  corporation  shall  he  managed  by  its  board  of  directors,  at  least 
on©  of  whom  shall  be  a  resident  of  this  state.  Unless  otherwise  pro- 
vided a  majority  of  the  board  of  directors  of  a  corporation  at  a  meet- 
ing duly  assembled  shall  be  necessary  to  constitute  a  quorum  for  the 
transaction  of  business  and  the  act  of  a  majority  of  the  directors 
present  at  a  meeting  at  which  a  quorum  is  present  shall  be  the  act 
of  the  board  of  directors.  The  members  of  a  corporation  may  in 
by-laws  fix  the  number  of  directors  necessary  to  constitute  a  quorum 
at  a  number  lees  than  a  majority  of  the  board,  but  at  least  equal  to 
one-third  of  its  number.  Subject  to  the  by-laws,  if  any,  adopted  by 
members  of  a  corporation,  the  directors  may  make  necessary  by-laws 
of  the  corporation. 

1.  All  powers  conferred  upon  a  corporation  unlesB  otherwise  exprewly  pre- 
scribed murt  be  exercised  by  its  directors  who  are  constituted  by  the  law  fts  the 
agency  for  that  purpose,  and  the  consent  of,  or  ratification  by,  the  stockholders 
is  not  necessary  to  the  validity  of  a  corporate  act  unless  expressly  required  by 
sUtute  or  the  by-lawi.  Beveredge  v.  N.  T.  E.  R.  R.,  112  N.  T.  1,  2  L.  B.  A. 
648,  19  N.  E.  4S9. 

2.  Contrscts  therefore  can  in  general  be  made  by  the  directors  without  the 
consent  or  ratifteation  of  the  stockholders,  and  in  the  absence  of  fraud  or  collu- 
sion they  are  binding  on  the  corporation.     lb. 

3.  It  is  a  general  rule  in  regard  to  all  corporations  that  a  quorum  must  be 
present  to  transact  business  and  unless  a  statute  otherwise  directs,  this  consists 
ot  a  majority  of  the  whole  board.  Craig  Medicine  Co.  v.  Merchants'  Bank,  SB 
Hun,  S61,  14  N.  T.  Supp.  16. 

4.  No  director  or  trustee  of  ■  corporation  can  vot«  at  a  meeting  of  the  board 
by  proxy,      lb. 

6.  A  corporation  may  become  bound  by  contracts,  express  or  implied,  under 
the  same  circumstances  as  an  individual.  To  make  a  corporation  liable  It  is  not 
necessary  to  show  an  express  resolution  of  the  board  of  directors,  Cunningham 
V.  M,  S.  ft  F,  C.  B.  R.  Co.,  63  Hun,  439,  18  N.  T.  Supp.  600, 

6,  Under  the  corresponding  provision  of  the  Bevised  Statutes  (1  R.  S.  600, 
I  1,  Bubd.  6)  the  board  of  trustees  of  a  manufacturing  corporntion  could  appoint 
an  executive  committee  of  its  members  and  invest  it  with  p<iwer  to  transact  the 
business  of  the  company  during  the  interval  between  the  meetings  of  its  board 
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of  trmt««a.  Snch  comnittM  may  delegate  to  one  of  ita  number  merdy  mlniB- 
torial  acU,  such  m  indoreing  cbwka  p»7*ble  to  the  order  of  the  eorpontion  and 
receiving  tbe  prooeeda  thereof.  The  Sheridan  Electric  Light  Co.  o.  The  Clistham 
Nat.  Bank,  127  N.  Y.  S17,  28  N.  E.  i67. 

7.  A  contract  entered  into  hj  a  tnutee  of  a  corporation  for  hia  serrlcee  to  be 
tendered  to  it  at  a  meeting  of  the  tnutaes  where  hie  preaence  waa  neceaaary  to 
COnatitnte  a  majority  of  the  tmsteea  and  his  aasent  neeeaaary  to  aeciire  corporate 
action  upon  t^  contract.  Held,  illegal  in  the  abaeiiae  of  approval  bj  the  «tock- 
boldera  and  no  action  can  be  maintained  thereon  aa  on  contract.  In  aueh  ease 
an  action  upon  a  ^tHtHtum  meruit  la  the  only  meana  of  recovery.  Copeland  v. 
Johnnm  Mfg.  Co.,  47  Hun,  235. 

8.  The  director  of  a  corporation  occupiee  a  fiduciary  position  and  bo  ia  within 
the  rule  prohibiting  a  truatee  from  dealing  in  his  own  behalf  with  the  matters 
involved  in  tbe  trust.  The  voidability  of  auch  dealings  does  not  depend  upon 
the  bona  fiiUa  of  the  transsction  at  all,  but  upon  public  policy  and  the  haurd 
"of  allowing  any  aort  of  collision  between  the  peraonal  intereata  of  tbe  individual 
and  his  duties  aa  trustee  in  hia  fiduciary  character."  Duncomb  C.  N.  Y.  H.  ft  N. 
R.  Co.,  84  N.  Y.  191. 

0.  The  rule  which  iuvalidatea  all  contracte  made  by  a  tmatee  or  fiduciary  in 
which  he  ia  peraonally  interested  at  the  election  of  the  party  he  repreaente, 
reiterated  in  case  of  a  contract  entered  into  by  the  directors  of  a  corporation  in 
its  behalf,  in  which  one  or  more  of  the  directors  had  a  private  interest.  In  auch 
Okie  it  is  not  necessary  to  show  that  the  contract  is  unfair  to  the  corporation, 
or  that  the  influence  of  the  director  or  directors  having  the  private  interest 
determined  tbe  action  of  the  board.  Tbe  diaclosure  of  tbe  relation  la  aufQcient. 
Munson  v.  The  8.  G.  &  C.  R.  R.  Co.,  103  N.  Y.  G8,  8  N.  E.  3SS. 

10.  But  in  the  absence  of  bad  faith  an  act  of  a  director  In  violation  of  the  rule 
will  not  be  avoided  without  his  consideration,  if  any,  to  the  corporation  being 
restored,     Duncomb  v.  N.  Y.  H.  ft  N.  R.  R.  Co.,  attpra. 

11.  When  ft  director  or  other  trustee  of  a  corporation  obtains  poasesaion  of  ita 
property  ae  collateral  security  for  a  debt  honestly  due  or  a  liability  justly 
incurred,  the  above  rule  has  no  application,  since  the  payment  of  the  debt  and 
tbe  discharge  of  tbe  liability  ia  an  esaential  prerequisite  of  the  avoidance.  It 
makea  no  difference  whether  the  debt  is  present  or  precedent;  the  equities 
equally  exist.  The  transaction  in  either  case  is  valid.  lb.  Citing  Smith  v. 
Lansing,  22  N.  Y.  520. 

12.  A  director  may  sell  property  to  the  corporation  of  which  he  Is  director,  so 
king  fts  he  does  not,  while  acting  in  his  own  intereat  on  the  one  aide,  also  act  on 
the  otIiiT  in  his  capacity  of  truatee  or  repreeentative,  so  that  his  interest  and  duty 
may  conflict.  Gamble  v.  Queens  County  W.  Co.,  123  N.  Y.  91,  9  L.  R,  A.  527, 
26  N.  E.  201. 

13.  In  the  abaence  of  expresa  authority  so  to  do,  the  atitlon  of  the  board  of 
directors  of  a  corporation  in  voting  salariea  to  oCBcera,  ia  not  binding  upon  the 
company,  when  the  directors  in  whose  favor  the  salary  is  voted  are  preaent 
participating  in  the  proceeding.  Kelaey  v.  Sargent,  40  Hun,  ISO;  McNaughton 
V.  Oepnod  e(  al.,  41  Hun,  lOB. 

14.  "  '^i  cctore  of  a  corporation  have  no  authority  to  vot«  interest-bearing 
bonds  i<  "meelvea  as  a  gratuity,  and  auch  an  act  is  void.  Stockholders  may 
bypod'i. .lie  the  property  to  pay  debts  or  raise  money  for  ita  corporate  purpoeea. 
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bnt  eu  do  nothing  further.     Virginia  Tide  Water  Co.  c.  Mercantil*  Tntat  Co. 
3S  N.  Y.  St.  Rep.  )41,  12  N.  Y.  Supp.  68». 

16.  "A  corporate  mortgage  ia  not  invalidated  bf  the  fact  that  the  reaolation 
authorising  it  was  voted  for  l^  eome  of  the  perBona  to  be  eeenred  where  the 
indebtedness  ii  a  valid  one  and  the  rate  of  interest  thereon  is  reduced  bj  the 
mortgage."     Rittenhouse  v.  Winch,  32  St.  Rep.  E06,  11  N.  Y.  Sopp.  122. 

§  38.  Directors  u  truteea  in  case  of  diiulntion.  —  Upon  the  die- 
solution  of  anj  corporation,  its  directors,  unless  other  persons  shall 
be  appointed  hj  the  legislature,  or  hy  some  court  of  competent  juris- 
diction, shall  be  the  trustees  of  its  creditors,  stockholders  or  mem- 
bers, and  shall  have  full  power  to  settle  its  affairs,  collect  and  pay 
outstanding  debts,  and  divide  among  the  persons  entitled  thereto  the 
money  and  other  property  remaining  after  payment  of  debts  and 


Such  trustees  shall  have  authority  to  sue  for  and  recover  the  debts 
and  property  of  the  corporation,  by  their  name  as  such  trustees,  and 
shall  jointly  and  severally  be  personally  liable  to  its  creditors,  stock- 
holders or  members,  to  the  extent  of  its  property  and  effects  that  shall 
come  into  their  hands. 

§  86.  Forfeiture  for  non-nser.  —  If  any  corporation,  except  a  rail- 
road, turnpike,  plank-road  or  bridge  corporation,  shall  not  organize 
end  commence  the  transaction  of  its  business  or  undertake  the  dis- 
charge of  its  corporate  duties  within  two  years  from  the  date  of  its 
incorporation,  its  corporate  powers  shall  cease. 

§  37.  Extension  of  oorporate  existence.  —  Any  dranestio  corpora- 
tion at  any  time  before  the  expiration  thereof,  may  extend  the  term 
of  its  existence  bey(md  the  time  specified  in  its  original  certificate  of 
incorporation,  or  by  law,  or  in  any  certificate  of  extension  of  oor- 
porate existence,  by  the  consent  of  the  stockholders  owning  two- 
thirds  in  amount  of  its  capital  stock,  or  if  not  a  stock  corporation, 
by  the  consent  of  two-thirds  of  its  members  whi<^  consent  shall  be 
given  either  in  writing  or  by  vote  at  a  special  meeting  of  the  stock- 
holders called  for  that  purpose,  upon  the  same  notice  as  that  required 
for  the  annual  meetings  of  tbe  corporaticm ;  and  a  certificate  under 
the  seal  of  the  corporation  tliat  such  consent  was  given  by  the  stock- 
holders in  writing,  or  that  it  was  given  by  vote  at  a  meeting  as 
aforesaid,  shall  be  subscribed  and  acknowledged  by  the  president  or  a 
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vioe-preflideiit,  and  by  die  secretary  or  an  asaifttant  secretary  of  the 
corporaticm,  and  ahall  be  filed  in  the  office  of  the  secretary  of  state, 
and  shall  by  him  be  duly  recorded  and  indexed  in  a  book  specially 
provided  therefor,  and  a  certified  copy  of  such  certificate,  with  a 
certificate  of  the  secretary  of  state  of  au(&  filing  and  record,  or  a 
duplicate  original  of  such  certificate,  shall  be  filed  and  similarly 
recorded  and  indexed  in  the  office  of  the  de^  of  the  coun^  wherein 
the  corporation  has  its  principal  place  of  business,  and  shall  be  noted 
in  the  margin  of  the  record  of  the  original  eertificatefl  of  such  oor^ 
poration,  if  any,  in  such  offices,  and  thereafter  the  term  of  the  ex- 
istence of  such  corporation  shall  be  extended  as  designated  in  such 
certificate. 

The  certificate  of  incorporation  of  any  corporation  whose  duration 
is  limited  by  such  certificate  or  by  law,  may  require  that  the  consent 
of  stoc^olders  owning  a  greater  percentage  than  two-thirds  of  the 
stock,  if  a  stock  corporation,  or  of  more  than  two-thirds  of  the  mem- 
bers, if  a  non-«toak  corporation,  shall  be  requisite  to  effect  an  exten- 
sion of  corporate  existence  as  aathorized  by  this  section. 

§  38.  BeriTfil  of  oorporate  ezistenoe.  —  If  the  term  of  existence  of 
any  domestic  corporation  shall  have  expired  and  it  shall  be  ma<le 
satisfactorily  to  appear  to  the  supreme  court  that  such  corporation 
was  legally  oi^anized  pursuant  to  any  law  of  this  state,  and  that  it 
shall  have  issued  its  bonds  payable  at  a  date  beyond  the  date  fixed 
in  its  charter  or  certdfioate  of  incorporation  tor  the  expiration  of  its 
corporate  existence,  and  such  bonds  shall  be  unmatured  and  unpaid, 
the  supreme  court  may,  upon  the  application  of  any  person  interested 
and  uptm  such  notice  to  «aoh  other  parties  as  the  court  may  require, 
by  order,  authorize  the  filing  and  recording  of  a  certificate  reviving 
the  existence  of  such  corporation,  upon  euch  oonditicms  and  with  such 
limitations  as  such  order  shall  specify,  and  extending  euch  oorporate 
existence  for  a  term  not  exceeding  the  term  for  which  it  was  orig- 
inally incorporated.  Upon  filing  and  recording  sudi  certificate  in 
the  same  manner  as  certificates  of  extension  of  corporate  existence 
duly  issued  before  the  expiration  of  the  existence  of  a  domestic  cor- 
poration are  authorized  by  law  to  be  filed  and  recorded,  sut^  oor- 
porate existence  shall  be  revived  and  extended  La  pursuance  of  the 
terms  of  such  order,  but  audi  revival  and  extensicm  shall  not  a£ect 
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Any  litigation  commenced  after  such  erpiration  and  pending  at  the 
time  of  Budi  revival, 

g  39.  Approval  of  oertifioateB  of  ezteuaion  or  revival;  when  required. 
—  In  tlie  case  of  a  corporation  formed  under  or  sabjeet  to  the  bank- 
ing law,  no  certificate  of  extension  or  revival  sliall  be  filed  or  recorded 
imleea  it  shall  have  indorsed  thereon  the  written  approval  of  the 
superintendent  of  banks;  or,  if  an  insurance  corporation,  unless  it 
shall  have  indorsed  thereon  the  written  approval  of  the  superintend- 
ent of  insurance ;  and,  if  a  turnpike  or  bridge  corporation,  it  shall 
not  be  filed  unless  it  shall  have  indorsed  thereon  or  annexed  thereto  a 
certified  coj^  of  a  resolution  of  the  board  of  supervisors  of  each 
county  in  whidi  such  turnpike  or  bridge  is  located,  approving  of  and 
authorizing  such  extension. 

§  40.  Extenaion  when  atook  ia  owned  by  another  corporation.  —  If 
all  the  stock  of  a  corporation  other  than  a  corporation  formed  under 
or  subject  to  the  banking  law,  or  an  insurance  corporation,  or  a  turn- 
pike, plank-rood  or  bridge  corporation  shall  be  lawfully  owned  by 
another  atock  corporation  entitled  by  law  to  take  a  surrender  and 
mei^r  thereof,  the  corporate  existence  of  anch  corporation  whose 
stock  is  so  owned  may  be  extended  at  any  time  for  the  term  of  the 
corporate  existence  of  the  possessor  owporation,  by  filing  in  the  office 
or  offices  in  which  the  original  certificate  or  certificates  of  incorpora- 
tion of  the  first-mentioned  corporation  were  filed  a  certificate  of  such 
extension  executed  by  its  president  and  secretary  and  by  such  corpora- 
tion owning  all  the  shares  of  its  capital  stock. 

§  41.  Effeot  of  extenaion.  —  Every  corporation  extending  its  cor- 
porate ^stence  under  this  chapter  or  under  any  general  law  of  the 
state  shall  thereafter  be  subject  to  the  provisions  of  this  chapter  and 
of  such  general  law,  notwithstanding  any  special  provisions  in  its 
charter  and  shall  thereafter  be  deemed  to  be  incorporated  under  the 
general  laws  of  the  state  relating  to  &e  incorporation  of  a  corporation 
for  the  purpose  of  carrying  on  the  business  in  which  it  is  engaged, 
and  shall  be  subject  to  the  provisions  of  such  law. 

g  42.  When  notice  of  lapse  of  time  nimeeessarr.  —  Whenever  undn- 
the  provisions  of  any  of  the  corporate  laws  a  corporation  is  authorized 
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to  take  an^  action  after  notice  to  its  membere  or  after  the  lapse  of  a 
prescribed  period  of  time,  such  action  may  be  taken  without  notice 
and  without  the  lapse  of  anj  period  of  time,  if  snch  action  be  au- 
thorized or  approved,  and  such  requirements  be  waived  in  writing  hj 
every  member  of  audi  corporation,  or  by  his  attorney  thereunto 
authorized. 

§  43.  As  to  acts  of  direoton.  —  Whenever,  under  the  provisions  of 
any  of  the  corporate  laws,  a  corporation  is  authorized  to  take  any 
action  bj  the  agreement  or  action  of  its  directors,  managers  or  tnis- 
tees,  such  agreement  or  action  may  be  taken  by  such  directors,  regu- 
larly convened  aa  a  board,  and  acting  by  a  majority  of  a  quorum, 
except  when  otherwise  expressly  required  by  law  or  the  by-laws  of 
the  corporation  and  any  such  agreement  shall  be  executed  in  behalf 
of  the  corporation  by  such  officers  aa  shall  be  designated  by  the  board 
of  directors,  managers  or  tmstees.  At  any  meeting  at  which  every 
member  of  the  board  of  directors  shall  be  present,  though  held  with- 
ont  notice,  any  busineea  may  be  transacted  which  might  have  been 
transacted  if  the  meeting  had  been  duly  called.  Except  when  other- 
wise required  by  law  or  the  by-Iawa  of  the  corporation,  special  meet- 
ings of  the  members  of  the  corporation  may  be  called  in  the  same 
manner  as  the  annual  meeting  thereof. 

§  44.  PoUtioal  oontribntiont  prohibited;  penalty.  —  ^o  corporation 
or  join-stock  asBociation  doing  business  in  this  state,  except  a  corpora- 
tion or  association  organized  or  maintained  for  political  purposes 
only,  shall  directly  or  indirectly  pay  or  use  or  offer,  consent  or  agree 
to  pay  or  use  any  money  or  property  for  or  in  aid  of  any  political 
party,  committee  or  organization,  or  for,  or  in  aid  of,  any  corpora- 
tion, jointstock  or  other  association  organized  or  maintained  for 
political  purposes,  or  for,  or  in  aid  of,  any  candidate  for  political 
office  or  for  nomination  for  such  office,  or  for  any  political  purpose 
whatever,  or  for  the  reimbursement  or  indemnification  of  any  person 
for  moneys  or  property  so  used.  Any  officer,  director,  stockholder, 
attorney- or  agent  of  any  corporation  or  joint-stock  association  which 
violates  any  of  the  provisions  of  this  section,  who  participates  in, 
aids,  abets  or  advisee  or  consents  to  any  such  violation,  and  any  per- 
son who  solicits  or  knowingly  receives  any  money  or  property  in 
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violation  of  this  sectlou,  shall  he  guilty  of  a  misdemeanor  and  punish- 
able by  imprisonment  in  a  penitentiary  or  county  joil  for  not  more 
than  one  year  and  a  fine  of  not  more  tJiau  one  thousand  dollars.  No 
person  shall  be  excused  from  attending  and  testifying,  or  producing 
any  books,  papers  or  other  documents  before  any  court  en-  magistrate, 
upon  any  investigation,  proceeding  or  trial,  for  a  violation  of  any 
of  the  provisicms  of  this  section,  upon  the  ground  or  for  tihe  reason 
that  the  testimony  or  evidence,  documentary  or  otherwise,  required 
of  him  may  tend  to  convict  him  of  a  crime  or  to  subject  him  to  a 
penalty  or  forfeiture;  but  no  persoa  shall  be  prosecuted  or  subjected 
to  any  penal^  or  forfeiture  for  or  on  account  of  any  transaction, 
matter  or  thing  concerning  which  he  may  so  testify  or  produce  evi- 
dence, documentary  or  otherwise,  and  no  testimony  so  given  or  pro- 
duced shall  be  received  against  him  upon  any  criminal  inveeUgatitni 
or  proceeding. 
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Chahqb  of  Nah& 

BKinoir  00.  Petition  1^  corporKtion  to  change  nKne. 
ei.  Cmtenta  of  potion. 
BE.  NoUm  of  preaentation  of  petmon. 
03.  Ord«r  aathorixiiig  ohange, 
M.  When  ohangB  to  Uke  tttatiL 
00.  Sntwtitntioii  of  new  name  in  pending  ■otion  or  proceeding. 

§  60.  Petition  by  oorporation  to  ehange  name.  —  A  petition  to 
asenine  another  corporate  name  may  be  made  by  a  domestic  corpora- 
tion, whether  incorporated  by  a  general  or  special  law,  to  the  supreme 
coort  at  a  special  term  thereof,  held  in  the  judicial  district  in  which 
its  principal  business  office  shall  be  situated,  or,  if  it  be  other  than 
a  stock  corporation,  at  a  special  term  held  in  the  judicial  district 
in  which  its  certificate  of  incorporaticm  is  filed  or  recorded,  or  in 
which  itfl  principal  property  is  situated,  or  in  which  its  principal  op- 
erations are  or  theretofore  have  been  conducted.  If  it  be  a  banking, 
insurance  or  railroad  corporation,  the  petition  must  be  authorized  by 
a  resolution  of  the  directors  of  the  corporations,  and  approved  if  a 
banking  corporation,  by  the  superintendent  of  banks ;  if  an  insurance 
corporation  other  than  a  town  or  county  co-operative  insurance  cor- 
poration, by  the  superintendent  of  insurance,  and  if  a  railroad  cor- 
poration, by  the  public  service  commission.  The  petition  to  change 
the  name  of  any  other  corporation  must  have  annexed  thereto  a 
certificate  of  the  secretary  of  state,  that  the  name  which  such  corpora- 
tion proposes  to  assume  is  not  the  name  of  any  other  domestic  cor- 
poration or  a  name  which  he  deems  so  nearly  resembling  it,  as  to 
be  calculated  to  deceive. 

§  61.  Content!  of  petition.  —  The  petition  must  be  in  writing, 
signed  by  the  petitioner  and  verified  in  like  manner  as  a  pleading  in 
a  court  of  record,  and  must  specify  the  grounds  of  the  application, 
its  present  name,  and  the  name  it  proposes  to  assume,  which  must 
not  be  the  name  of  any  other  corporation,  or  a  name  so  nearly 
resembling  it  as  to  be  calculated  to  deceive;  and  if  it  be  a  railroad 
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corporatioQ,  s  corporation  having  banking  powers  or  tlie  power  to 
make  loans  upaa  pledges  or  deposits,  or  to  make  insurancea,  that  Uie 
petition  has  been  duly  authorized  bj  a  resolution  of  the  directors 
of  the  corporation  and  approved  hy  the  proper  officer. 

g  62.  HotiM  of  presentation  of  petitioB.  —  If  the  petition  be  made 
hj  a  corporation  located  elsewhere  than  in  the  city  and  county  of 
New  York,  notice  of  the  presentation  thereof  shall  be  pntdished  once 
in  each  week  for  three  suocesaive  weeks  in  a  newspaper  of  every 
county  in  which  sudi  corporation  shall  have  a  business  office,  or  if 
it  has  no  business  office,  of  the  county  in  which  its  principal  cor- 
porate property  is  situated,  or  in  which  its  operations  are  or  there- 
tofore have  been  principally  conducted,  which  newapaper,  if  it  be 
a  banking  corporation,  shall  be  designated  by  the  superintendent 
of  banks,  if  an  insurance  corporation  other  than  a  town  or  county 
co-operative  insurance  corporation,  by  the  superintendent  of  insur- 
ance, of  if  a  railroad  corporation,  by  the  public  service  commission. 
In  the  city  and  county  of  New  York  8U<i  notice  shall  be  published 
once  in  each  week  for  three  successive  weeks  in  two  daily  newspapers 
published  in  such  county. 

A  copy  of  the  petition  and  notice  of  motion  shall  he  filed  with  the 
secretary  of  state,  and  the  proposed  name  shall  thereupon  be  reserved 
for  said  corporation  until  three  weeks  after  the  date  of  such  motion, 
and  until  three  weeks  after  the  date  of  any  adjournment  of  sudh 
motion  if  notice  of  such  adjournment  shall  be  filed  with  the  secretary 
of  state,  and  no  certificate  of  incorporation  of  a  proposed  corporatim, 
having  the  same  name  as  the  name  proposed  in  such  petiti<Hi,  or  a 
name  BO  nearly  resembling  it  as  to  be  calculated  to  deceive,  shall  be 
filed  in  any  office  for  the  purpose  of  effecting  its  inooTporati<ai,  and 
no  corporation  formed  without  the  state  ot  New  York  having  the 
Bsme  name  or  a  name  eo  nearly  resembling  it  as  to  be  calculated  b> 
deceive  shall  be  givrai  authori^  to  do  buBiness  in  this  state. 

§  68.  Order  anthorizi]^  ohai^.  —  If  the  court  to  which  the  peti- 
tion is  presented  is  satisfied  thereby,  or  by  the  affidavit  and  certificate 
presented  therewith,  that  the  petition  is  true,  and  that  theie  ia  no 
reasonable  objection  to  the  change  of  name  proposed  and  that  the 
petiti(Hi  has  been  duly  authorized  and  that  notice  of  the  presenta- 
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tion  of  the  petition,  if  required  b^  law,  has  been  made,  the  court 
shall  make  an  order  authorizing  the  petitioner  to  assume  the  name 
propoeed  m  a  daj  apecdfied  therein,  not  lees  than  thirty  daya  after 
the  entry  of  the  order.  The  order  shall  be  directed  to  be  entered 
and  the  papers  on.  whi<^  it  waa  granted  to  be  filed  within  ten  days 
thereafter  in  the  (Mae  of  the  clerk  of  the  county  in  which  its  cer- 
tificate of  incorporation,  if  any,  shall  be  filed,  or  if  there  be  none 
filed,  in  which  its  principal  office  shall  be  located,  or  if  it  has  no 
business  office  in  the  county  in  which  its  principel  property  is 
situated,  or  in  which  ite  operations  are  or  theretofore  have  been 
principally  ctmdncted,  or  in  the  office  of  the  clerk  of  the  county  in 
whidi  the  special  term  granting  the  order  is  held;  and  that  a  cer- 
tified copy  of  such  order  shall,  within  ten  days  after  the  entry  thereof, 
be  filed  in  the  office  of  the  secretary  of  state;  and  also,  if  it  be  a 
banking  corporation,  in  the  office  of  the  superintendent  of  banks,  or 
if  it  be  an  insurance  coiporatifm,  other  than  a  town  or  county 
co-operative  insurance  corporation,  in  the  office  of  the  superintendent 
of  insurance,  or  if  it  be  a  railroad  corporation,  in  the  offices  of  the 
public  service  commissicms.  Such  order  shall  also  direct  the  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  copy  thereof,  in  a 
designated  newspaper,  in  the  county  in  which  the  order  is  directed 
to  be  entered,  once  in  each  week  for  four  successive  weeks, 

g  64.  When  change  to  take  effect  —  If  the  order  shall  be  fully 
ccnnplied  with,  and  within  forty  days  after  the  tnfiTHng  of  the  order, 
an  affidavit  of  the  publication  thereof  shall  be  filed  and  recorded 
in  the  office  in  which  the  order  is  entered,  and  in  each  office  in  which 
certified  copies  thereof  are  required  to  be  filed,  if  any,  the  petiti<wier 
shall,  on  and  after  the  day  specified  for  that  purpose  in  the  order, 
be  known  by  the  name  which  is  thereby  anthorized  to  be  assumed, 
and  by  no  other  nama  No  proceedings  had  prior  to  April  fourth, 
eif^teen  hundred  and  ninety-four,  under  sections  two  thousand  four 
bnndred  and  fourteen-  and  two  thousand  four  hundred  and  fifteen 
of  the  code  of  civil  procedure  for  the  change  of  the  name  oi  a  cor- 
poration, shall  be  invalid  by  reason  of  the  nonfiling  of  an  affidavit 
of  the  publication  of  the  order  chan^ng  such  name  within  twenty 
days  from  the  date  thereof. 
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§  6S.  Snbatitatioa  of  new  aame  in  pending  action  or  prooeedio^.  — 
An  action  or  special  proceeding,  civil  or  mminal,  commenced  hj 
or  against  a  ooiporation  whose  name  is  so  changed  shall  not  abate, 
nor  shall  anj  relief,  recovery  or  other  proceeding  therein  be  pre- 
vented, impeded  or  impaired  in  consequence  of  snch  change  of  name. 
The  plaintiff  in  the  action  or  the  part^  instituting  the  special  pro- 
ceeding, or  the  people,  as  the  case  requires,  may  at  any  time,  obtain 
an  order  amending  any  of  the  papers  or  proceedings  therein,  by  the 
sabetitution  of  the  new  name,  without  costs  and  without  {nejudice 
to  the  acti<ni  or  proceeding. 
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ARTICLE  4. 

Sai^  of  Cokpokatb  Keal  Fbopbrtt. 

SaonoH  70.  Applicatioii  of  thia  4rtiol«, 

71.  Fetitkni. 

72.  Hearing  on  application. 

73.  Order  to  sell,  mortgage  or  letM. 

74.  Inaolrait  corpomtion. 
76.  Serrioe  of  noUoea. 

76.  Practice  in  csaee  not  herein  provided  for. 

§  70.  Applioation  of  thu  artiole.  —  Wtenever  Eny  corporation  is 
required  by  law  to  make  application  to  the  court  for  leave  to  mort- 
gage, lease  or  sell  its  real  estate,  the  proceeding  therefor  shall  be  had 
pursuant  to  the  provisimiB  of  this  article. 

§  71.  Fetitioa.  —  The  proceeding  shall  be  instituted  by  the  pre- 
eentatiou  to  the  supreme  court  of  the  district  or  the  county  court  of 
the  county  where  the  real  property,  or  some  part  of  it,  is  situated, 
by  the  corporation  applicant,  of  a  petition  setting  forth  the  following 
facts; 

1.  The  name  oi  the  corporation  and  of  ita  directors,  trustees  or 
managers,  and  of  its  principal  officers,  and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  the  object  or  purpose  of  its 
incorporation  and  a  reference  to  the  statute  under  which  it  was 
incorporated. 

3.  A  description  of  the  real  property  to  be  sold,  mortgaged  or 
leased,  by  metes  and  bounds,  with  reasonable  certainty. 

4.  That  the  interests  of  the  corporation  will  be  promoted  by  the 
sale,  mortgage  or  lease,  of  the  real  property  specified,  and  a  concise 
statement  of  the  reasons  therefor. 

5.  That  such  sale,  mortgage  or  lease  has  been  authorized,  by  a 
vote  of  at  least  two-thirds  of  the  directors,  trustees  or  managers  of 
the  corporation  at  a  meeting  thereof,  duly  called  and  held,  and  a  copy 
of  the  resolution  granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of  the  cor- 
poration and  the  cash  value  of  its  personal  assets,  and  the  total 
amount  of  its  debts  and  liabilities,  and  how  secured,  if  at  all. 
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7.  The  application  pn^>osed  to  be  made  of  the  moDeys  realized 
from  such  sale,  mortgage  or  lease. 

8.  Where  the  coneent  of  the  Bhareholdere,  stockholders  or  members 
of  the  corporation  is  required  by  law  to  be  first  obtained,  a  statement 
that  such  consent  has  been  given,  and  a  oopj  of  the  consent,  or  a 
certified  transcript  of  the  record  of  the  meeting  at  which  it  was 
given,  shall  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real  estate 
described. 

The  petition  shall  be  verified  in  the  same  manner  as  a  verified 
pleading  in  an  action  in  a  court  of  record. 

§  78.  Hearing  on  application.  —  Upon  presentation  of  the  petition, 
the  court  may  immediately  proceed  to  hear  the  application,  or  it 
may,  in  its  discretion,  direct  that  notice  of  the  application  shall  be 
given  to  any  person  interested  therein,  aa  a  member,  stockholder, 
officer  or  creditor  of  the  corporation  or  otherwise,  in  which  case  the 
application  shall  be  heard  at  the  time  and  place  specified  in  sudi 
notice,  and  the  court  may  in  any  case  appoint  a  referee  to  take  the 
proofs  and  report  the  same  to  the  conrt,  with  his  opinim  thereon. 
Any  person,  whose  interests  may  be  affected  by  the  proceeding,  may 
appear  upon  the  hearing  and  show  cause  why  the  application  should 
not  be  granted. 

g  73.  Order  to  sell,  mor^^e  or  lease.  —  Upon  the  hearing  of  the 
application,  if  it  shall  appear,  to  the  satisfaction  of  the  court,  that 
the  interests  of  the  corporaticoi  will  be  promoted  thereby,  an  order 
may  be  granted  autiiorizing  it  to  sell,  mortgage  or  lease  the  real 
property  described  in  the  petition,  or  any  part  thereof,  for  such  snm, 
and  upon  such  terms  as  the  conrt  may  prescribe,  and  directing  what 
dispositifm  shall  be  made  of  the  proceeds  of  such  sale,  mortgage  or 
lease. 

§  74.  Insolvent  corporation.  —  If  tiie  corporaticai  is  insolvent,  or 
its  property  and  assets  are  insufficient  to  fully  liquidate  its  debts 
and  liabilities,  the  application  shall  not  be  granted,  unless  all  the 
creditors  of  Hm  corporati(«i  have  been  served  with  a  notice  of  the 
time  and  place  at  whi(^  the  application  will  be  heard. 
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g  75.  Serriee  of  notiAM.  —  Serrioe  of  notioeB,  provided  for  in  this 
article,  m&j  be  made  either  personallj  or,  in  case  of  abeence,  t^ 
leaving  the  same  at  the  plaoe  of  reaidenoe  of  the  person  to  be  served, 
-with  some  person  of  mature  age  and  discreticm,  at  least  eight  days 
before  tlie  hearing  of  the  applioati<m,  or  by  mailing  the  eame,  duly 
enveloped  and  addressed  and  postage  paid,  at  least  sixteen  days  bef<H« 
Buch  bearing. 

§  76.  Praetioe  in  oaaei  not  herein  provided  for.  —  In  all  applioa- 
tioDB  made  under  this  article,  where  the  mode  or  manner  of  con- 
ducting any  or  all  of  the  proceedings  thereon  is  not  expressly  pro- 
vided for,  the  coort  before  whom  such  application  may  be  pending, 
shaU  have  the  pover  to  make  all  the  necessary  orders  and  give  the 
proper  directicnia  to  carry  into  effect  the  object  and  intent  of  this 
article,  or  of  any  act  authorizing  the  sale  of  oorporata  real  property, 
and  the  practice  in  such  cases  shaU  oonform,  as  near  as  may  b^  to 
the  ordinary  practice  in  sach  oonrL 
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JCDICIAI.  SUPEBVIBION  OF  COBPOBATION  ASD  OV  THB  OfFIOEBS  AND 
MliUBKBB    ThKBIDOF. 

Smion  90.  Action  kgainit  ofBcen  of  corporation  for  tniaconduct. 
61.  Who  may  briitg  lucli  an  action. 
92.  Viiitatorial  power  over  corporation  not  affected  by  thii  Article. 

§  80.  Aotion  apdnit  offlcen  of  oorporation  for  miioondnot.  —  An 
action  maj  be  maintained  against  one  or  more  trustees,  directors, 
managers,  or  other  officers  of  a  corporation,  to  procure  a  judgment 
for  the  following  purposes,  or  so  much  thereof  as  the  case  requires : 

1.  Compelling  the  defendants  to  account  for  their  official  conduct, 
including  any  n^ect  of  or  failure  to  perform  their  duties,  in  the 
management  and  disposition  of  tlie  fund  and  property,  committed  to 
their  charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which  they  repre- 
sent, or  to  ita  creditors,  any  money,  and  the  value  of  any  property, 
which  they  have  acquired  to  themselves,  or  transferred  to  otliers,  or 
lost,  or  wasted,  by  or  through  any  neglect  of  or  failure  to  perform  or 
by  other  violation  of  tlieir  duties. 

3.  Suspending  a  defendant  fr<Hn  exercising  his  office,  where  it 
appears  that  he  has  abused  his  trust 

4.  Kemoving  a  defendant  from  bis  office,  upon  proof  or  convic- 
tion of  mise(Hiduct,  and  directing  a  new  election  to  be  held  by  the 
body  or  board  duly  authorized  to  hold  the  same,  in  order  to  supply 
the  vacant^  created  by  the  removal ;  or,  where  there  is  no  sudi  body 
or  board,  or  where  all  the  members  thereof  are  removed,  directing 
the  removal  to  be  reported  to  the  governor,  who  may,  with  the  advice 
and  consent  of  the  senate,  fill  the  vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one  or  more 
trustees,  directors,  managers  or  other  officers  of  a  corporation,  con- 
trary to  a  provision  of  law,  or  for  a  purpose  foreipi  to  the  lawful 
business  and  objects  of  the  corporation,  where  the  alienee  knew  the 
purpose  of  the  alienation. 

6.  Bestraining  and  preventing  such  an  alienation,  where  it  is 
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threatened,  or  where  tliere  is  good  reason  to  apprehend  that  it  will 
be  made. 

7.  The  court  must,  upcHi  the  application  of  either  party,  make  an 
order  directing  the  trial  hy  a  jury  of  the  issue  of  n^lect  or  failure 
of  defendants  to  perform  llieir  duties;  and  for  that  purpoee  the 
queetions  to  be  tried  must  be  prepared  and  settled  as  prescribed  in 
section  nine  hundred  and  seventy  of  the  code  of  civil  procedure. 

As  to  any  litigation  pending  prior  to  September  one,  nineteen 
hundred  and  seven,  die  provisions  of  this  section  as  ihey  existed  prior 
to  that  date  shall  apply. 

§  91.  Who  may  taring  inch  an  action.  —  An  action  may  he  brought, 
as  prescribed  in  the  last  section,  by  the  attorney-general  in  behalf 
of  the  people  of  the  state,  or,  except  where  the  action  is  brou^t  for 
the  purpose  specified  in  aubdivieictti  third  or  fourth  of  that  section, 
by  a  creditor  of  the  oorporation,  or  by  a  trustee,  director,  manager, 
or  other  ofBceo*  of  the  corporation,  having  a  general  superintendence 
of  its  0 


§  88.  Tisitatorial  power  over  oorporation  not  affected  by  this  article. 
—  This  article  does  not  diveet  or  impair  any  visitatorial  power  over  a 
corporation,  which  is  vested  by  statute  in  a  corporate  body,  or  a  public 


D.qit.zeaOvGoOt^lc 


THH    GENER*!.    COEPOBATIOH    lAW. 


AETICLE  6. 
Action  bob  Seqtjbbt&a.tion,  Aotioit  fob  Dibboldtioit  aitd  Action 

TO  EnPOBCB  InSIVIDtlAI.  X^IABTLITT  OTt  OfFICSB  AND 

Mbubes  OF  Oobfobation. 

SnmoR  100.  Action  by  judgment  creditor  for  Mqneatratimi. 

101.  Action  to  diMolve  »  corponition. 

102.  Who  may  bring  action  to  diHolve  a  corporation. 

103.  Temporary  injunetion  in  action  aathorited  by  this  article. 

104.  Temporarj  receiver. 

106.  Additional  powers  and  dutiea  of  temporary  reeeiver. 
lOe.  Permanent  receiver. 

107.  Additional  duties  and  liabilitiei  of  permanent  receiver. 

108.  Application  for  appointment  of  receiver. 

109.  Officers  and  stockholders  may  be  made  parties  in  action  brongfat  by 

creditor. 

110.  Separate  action  may  be  brought  against  officers  and  stoekholderi. 

111.  Proceedings  in  such  actions. 

112.  Distribution  of  property  of  oorpora'tion  by  Judgment  in  actions 

under  this  article. 

113.  Recovery  of  stoclc  subscriptionB. 

114.  Liability  of  directors  and  stockholders. 
116.  Effect  of  this  article. 

§  100.  Action  b;  judgment  creditor  for  seqnestntion.  —  Where 
£nal  judgment  for  a  sum  of  monej  has  been  rendered  against  a  cor- 
poration created  hj  or  under  the  laws  of  the  state,  and  an  execution 
iasued  thereupon  to  the  sherifE  of  the  county,  where  the  corporation 
transacts  its  general  business,  or  where  its  principal  office  is  located, 
has  been  returned  wholly  or  partly  unsatisfied,  the  judgment  creditor 
may  maintain  an  action  to  procure  a  judgment  sequestrating  Uie 
property  of  the  corporation,  and  providing  for  a  distribution  thereof, 
as  prescribed  in  section  one  hundred  and  twelve  of  this  chapter. 

§  101.  Action  to  dissolve  a  oorporatioB.  —  In  either  of  Uie  follow- 
ing cases,  an  action  to  procure  a  judgment,  dissolving  a  corporation, 
created  by  or  under  the  laws  of  the  state,  and  forfeiting  its  corporate 
rights,  privileges  and  franchises,  may  be  maintained,  as  prescribed 
in  the  next  section : 

1.  Where  the  corporation  has  remained  insolvent  for  at  least  one 
year. 
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2.  Where  it  has  neglected  or  refused,  for  at  least  one  year,  to  paj 
and  disduTge  its  notes  or  other  eridenoee  of  debt 

3.  Where  it  has  Baspeoded  its  ordinary  and  lawful  business  for 
at  least  one  year. 

4.  If  it  has  banking  powers,  or  power  to  make  loans  on  pledges  or 
dqmsitB,  or  to  make  insurances,  where  it  becomes  insolvent  or  unable 
to  pay  its  debts,  or  has  violated  any  provision  of  the  act,  by  or  under 
which  it  was  incorporated,  or  of  any  other  act  binding  upon  it 

g  108.  Who  may  bring  action  to  diisolve  a  oorporstiiui.  —  An  action 
specified  in  the  last  section,  may  be  maintained  by  the  attorney- 
general,  in  the  name  and  in  behalf  of  the  people.  And  whenever 
a  creditor  or  stockholder  of  any  corporation  submits  to  the  attomey- 
gemeral  a  written  statement  of  facta,  verified  by  oath,  showing  grounds 
for  an  action  under  the  provisions  of  the  last  section,  and  the  attorney- 
general  omits,  for  aixt^  days  after  this  submission,  to  commence 
an  action  specified  in  the  last  section,  then,  and  not  otherwise,  Buch 
creditor  or  stockholder  may  apply  to  the  proper  court  for  leave  to 
commence  su<^  an  action,  and  on  obtaining  leave  may  maintain  the 
same  accordingly. 

g  108.  Temporarr  injnnotion  in  action  antborised  by  this  article.  — 
In  an  action,  brought  as  prescribed  in  this  article,  the  court  may, 
upon  proof  of  the  facts  authorizing  the  action  to  be  maintained,  grant 
an  injunction  order,  restraining  the  corporati(HL,  and  its  trustees, 
directors,  managers  and  other  officers,  from  collecting  or  receiving 
any  debt  or  demand,  and  from  paying  out,  or  in  any  way  transfer- 
ring or  delivering,  to  any  person,  any  money,  property,  or  effects  of 
the  corporation,  during  the  pendency  of  the  action ;  except  by  express 
permission  of  the  court  Where  the  action  is  brought  to  procure  the 
dissolution  of  the  corporation,  the  injunction  may  also  restrain  the 
corporation,  and  its  trustees,  directors,  managers,  and  other  officers, 
from  exercising  any  of  its  corporate  rights,  privileges,  or  franchisee, 
during  the  pendency  of  the  action ;  except  by  express  permission  of 
the  court  The  provisions  of  title  second  of  chapter  seventh  of  the 
code  of  civil  procedure,  relating  to  the  granting,  vacating  or  modify- 
ing of  an  injunction  order,  apply  to  an  injunction  order,  granted  as 
prescribed  in  this  section ;  except  that  it  can  be  granted  only  by  the 
court 
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§  104.  Temporaiy  receiver.  —  In  auch  an  action,  the  comt  may 
alBO,  at  any  stage  thereof,  appoint  one  or  more  receirera  of  the  prop- 
erty of  the  corporation.  A  receiver,  bo  appointed,  before  final  judg- 
ment is  a  temporaiy  receiver,  until  final  judgment  is  entered.  A 
temporary  receiver  has  power  to  collect  and  receive  the  debts,  de- 
mands, and  other  property  of  the  corporation ;  to  preserve  the  prop- 
er^, and  the  proceeds  of  the  debts  and  demands  collected;  to  sell 
or  otherwise  dispose  of  the  properly  as  directed  by  the  court;  to 
collect,  receive  and  preserve  the  proceeds  thereof',  and  to  maintain 
any  action  or  special  proceeding,  for  either  of  those  purposes.  He 
must  qualify  as  prescribed  by  law  for  the  qualification  of  a  perma- 
nent receiver.  Unless  additional  powers  are  specially  conferred 
upon  him,  as  prescribed  in  the  next  section,  a  temporary  receiver 
has  only  the  powers  spedfied  in  this  section,  and  those  which  are 
incidental  to  the  exercise  thereof. 

§  lOB.  Additional  powen  and  dnties  of  temporary  receiver.  —  A 

temporary  receiver,  appointed  as  prescribed  in  the  last  seetitHt,  is, 
in  all  respects,  subject  to  the  control  of  the  court  In  addition  to  the 
powers  conferred  upon  him,  by  the  provisions  of  the  last  section,  the 
court  may,  by  the  order  or  interlocutory  judgment  appointing  him,  or 
1^  an  order  subsequently  made  in  the  action,  or  by  the  final  judg- 
ment, confer  upon  him  the  powers  and  authority,  and  subject  him  to 
the  duties  and  liabilities,  of  a  permanent  receiver,  or  so  much  thereof 
as  it  thinks  proper;  except  that  he  shall  not  make  any  distribnticoi 
among  the  creditors  or  stockholders,  before  final  judgment,  unless  he 
is  specially  directed  so  to  do  by  the  court 

§  106,  Fenianent  receiver.  —  A  receiver  appointed  by  or  pur^ 
suant  to  a  final  judgment  in  the  action,  or  a  temporary  receiver  who 
is  continued  by  the  final  judgment,  is  a  permanent  receiver,  and  has 
all  the  powers  and  authority  conferred,  and  is  subject  to  all  the  duties 
and  liabilities  imposed  up(»  a  receiver  in  article  eleven  Off  this 
chapter. 

(As  uaended  by  cb.  240,  I«wt  ol  1B0>.     In  tfect  April  jE2,  100».) 

§  107.  Additional  duties  and  liabilitiei  of  permanent  receiver.  —  A 
permanent  receiver  shall  keep  an  account  of  all  moneys  received 
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Ivy  him,  and  oc  the  first  dftjv  of  Jtniui7,  April,  Jalj  and  October, 
in  each  and  every  year  make  and  file  a  written  statement,  verified  by 
hi«  oath  that  sooh  statement  is  correct  and  true,  showing  the  amount 
of  money  received  by  sut^  receiver,  his  agents  or  attorneys,  the 
amount  he  has  a  right  to  retain  and  the  items  for  whidi  he  claims 
to  retain  the  same,  and  the  distributive  share  due  eact  person  inter- 
ested iherein.  He  shall  pay  such  distributive  share  to  the  person 
or  persons  entitled  theretc^  on  demand,  at  any  time  after  such  state- 
ment Such  account,  statement,  and  all  the  books  and  papers  of 
the  corporation  in  the  bands  of  such  receiver,  shall  at  all  reasonable 
times  be  open  for  the  inspection  of  all  persons  having  an  interest 
therein.  And  in  case  of  neglect  or  refusal  to  comply  with  either  of 
the  above  requirements,  or  any  duty  imposed  upon  him,  the  supreme 
court,  at  either  an  appellate  division  or  special  term,  shall,  on  the 
application  of  the  party  a^frieved,  unless  tmek  neglect  or  refusal 
shall  be  satisfactorily  explained  to  the  court,  forthwith  remove  such 
receiver,  and  appoint  some  suiteble  person  as  receiver  in  his  {dace. 
Such  removal  shall  not  vitiate  or  annul  any  legal  proceedings  had 
by  such  receiver;  but  snch  proceedings  shall  be  continued  by  sucb 
successor  as  if  no  removal  had  been  made.  Such  receiver  shall 
also  be  liable  to  pay  to  the  par^  interested,  interest  at  the  rate  of 
ten  per  centum  per  annum  on  all  moneys  due  to  audi  par^  and 
retained  by  him  more  than  one  day  after  such  demand  made  as 
aforesaid. 

§  108.  Application  for  appointment  of  receiver.  —  Applications 
made  by  the  attorney-general  for  the  appointment  of  a  receiver  of  a 
corporation  shall  be  made  in  the  judicial  district  in  which  the  action 
in  which  the  appointment  is  sought  is  triable. 

g  109.  Officers  and  ■tooUtolden  may  be  made  partiei  in  aetim 
lironght  by  creditor.  —  Where  the  action  is  brou^t  by  a  creditor  of  a 
corporation,  and  the  stockholders,  directors,  trusteee,  or  other  ofGcers, 
or  any  of  them,  are  made  liable  by  law,  in  any  event  or  contingency, 
for  the  payment  of  his  debt,  the  persons,  so  made  liable,  may  be  made 
parties  defendant,  b^  the  original  or  by  a  supplemental  complaint; 
and  their  liability  may  be  declared  and  enforced  by  the  judgment  in 
the  action. 
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§  110.  Separate  action  ma;  be  liroi^ht  against  offioera  and  itoek- 
holders.  —  Where  the  stockholders,  directors,  tmsteea,  or  o&er  ofScers 
of  a  corporatioQ,  who  are  made  liable,  in  any  event  or  contingencr^, 
for  the  payment  of  a  debt,  are  not  made  paitiee  defendant,  as  pre- 
scribed in  the  last  section,  the  plaintiff  in  the  action  may  maintain 
a  separate  action  against  them,  to  procure  a  judgment,  dedaraing, 
apportioning  and  enforcing  their  liabili^. 

§  111.  Prooeedji^  in  ladk  aotiona.  —  In  an  action  brought  as  pre- 
scribed in  either  of  the  last  two  sections,  the  court  must,  when  it  is 
necessary,  oanse  an  account  to  be  taken  of  the  property  and  of  the 
debts  of  the  corporation,  and  thereupon  the  defendant's  liabili^ 
must  be  apportioned  accordingly;  bnt,  if  it  affirmatively  appeaiB, 
that  the  corporation  is  insolvent,  and  has  no  property  to  satisfy  its 
creditors,  the  court  may,  without  taking  sudi  an  account,  ascertain 
and  determine  the  amount  of  each  defendant's  liability,  and  enforce 
the  same  accordingly. 

§  112.  Distribution  of  property  of  corporation  by  judgment  in  ae- 
titnLt  nnder  this  article.  -^  A  final  judgment  in  an  action,  brought 
against  a  corporation,  as  prescribed  in  this  article,  either  separately 
or  in  conjunction  with  its  stockholders,  directors,  trustees,  or  other 
ofBcera,  must  provide  for  a  just  and  fair  distribution  of  the  property 
of  the  corporation,  and  of  the  proceeds  thereof,  among  its  fair  and 
honest  creditors,  in  the  order  and  in  the  proportions  prescribed  by 
lew,  in  case  of  the  voluntary  dissolution  of  a  corporation. 

§  118.  Beoorery  of  stock  subscriptions.  —  Where  the  stockholders 
of  the  corporation  are  parties  to  the  action,  if  the  property  of  the 
corporation  is  not  sufficient  to  discharge  its  debts,  the  interlocutory 
or  final  judgment,  as  the  case  requires,  must  adjudge  that  each  stock- 
holder pay  into  court  the  amount  due  and  remaining  unpaid,  on  the 
shares  of  stock  held  by  him,  or  so  much  thereof  as  is  necessary  to 
satisfy  the  debts  of  the  corporation. 

g  114.  Liabilify  of  directors  and  stockholders.  —  If  it  a^^tears,  that 
the  property  of  the  corporation,  and  the  sums,  collected  or  collectable 
from  the  stockholders,  upon  their  stock  subscriptions,  are  or  will 
be  insufficient  to  pay  the  debts  of  the  corporation,  the  court  must 
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ascertain  tlie  several  sums,  for  which  the  directors,  trustees,  or  other 
officers,  or  the  eto<^holderB  of  the  oorporation,  heiog  parties  to  the 
action,  are  liable;  and  must  adjudge  that  the  same  he  paid  into 
court,  to  be  applied,  in  such  proportions  and  in  such  order  as  justice 
requires,  to  the  payment  of  the  dehts  of  the  corporation. 

g  lis.  Efleot  of  this  artiole.  —  This  article  does  not  repeal  or  afiect 
an;  special  provision  of  law,  prescribing  that  a  particular  kind  of 
oorporation  shall  cease  to  exist,  or  shall  be  dissolved,  in  a  case  or  in 
a  manner,  not  preecribed  in  this  article ;  or  any  special  provision  of 
law,  prescribing  the  mode  of  enforcing  the  liability  of  the  stodc- 
holdeis  of  a  particular  kind  of  corporatitm. 
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ARTICLE  7. 

Action  to  Ahnjjl  a  CoBPosA.Tioit. 

Shuioh  180.  Action  bj  attorney-general  to  annul  corpontfm  when  l^slatnn 
direeta. 

131.  Action  by  attorney-general  to  annul  oorporation  ttj  lexve  of  oowrt. 

132.  Notice  of  applicatioK  for  leare  to  commence  aetkm  to  amnl  ew- 

poratiMi. 

133.  Jury  triaL 

134.  Injunction  and  receiver  in  final  judgment. 

135.  Temporary  in  junction. 

136.  Filing  and  publishing  judgnMnt; 

§  130.  Aotioa  by  Rttorney-general  to  annnl  oorporatioii  Then  1^^- 
latnre  directs.  —  The  attorney-general,  whenever  he  is  so  directed  by 
the  legislature,  must  bring  an  action  against  a  oorporation  created 
l^  or  under  the  laws  of  the  state,  to  procure  a  judgment,  Tacating 
or  annulling  the  act  of  incorporation,  or  anj  act  renewing  the  ayr- 
poration,  or  continuing  its  corporate  exist^ice,  upon  the  ground  that 
the  act  was  procured  upon  a  fraudulent  suggestion,  or  tlie  oonoeal- 
ment  of  a  material  fact,  made  hj  or  with  the  knowledge  and  consent 
of  any  of  the  persons  incorporated. 

g  181.  Aotion  by  attorney-general  to  annnl  corporation  by  lean  of 
ooort  —  Upon  leave  being  granted,  as  prescribed  in  the  next  secticni, 
the  attomey^neral  may  bring  an  action  against  a  corporation  created 
by  or  under  the  laws  of  the  state,  to  procure  a  judgment,  vacating  the 
charter  or  annullnng  the  existence  of  the  corporatitm,  up<m  the 
ground  that  it  has,  either 

1.  OfFended  against  any  provision  of  an  act,  by  or  under  which  it 
was  created,  altered  or  renewed,  or  an  aet  amending  the  same,  and 
applicable  to  the  corporation ;  or, 

2.  Violated  any  provision  of  law,  whereby  it  has  forfeited  its  diar- 
ter,  or  become  liable  to  be  dissolved,  by  the  abuse  of  its  powera ;  or, 

S.  Forfeited  its  privileges  or  franchisee,  by  a  failure  to  exercise 
its  powers;  or, 

4.  Dime  or  omitted  any  act,  wfaic^  amounts  to  a  surrender  oi  its 
corporate  rights,  privileges,  and  franohises ;  or, 

5.  Exercised  a  privilege  or  franchise,  not  oonferred  upcm  it  by  law. 
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g  182.  Sctioe  of  applimliaa  f«  lean  t>  eemmoMie  Mtton  to  aaunl 

oorponUion.  —  Before  granting  leave,  the  ooort  may,  in  ita  diacreticn, 
Teqnire  such  jwevioua  notice  of  the  application  a»  it  thinks  proper, 
to  be  given  to  the  eorporation,  or  an;  officer  thereof,  and  ma;  hear 
the  corporation  in  oppoMtion  thereto. 

§  188.  Jury  trial.  —  An  action,  brought  as  prescribed  in  this 
article,  is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  ^as  an 
action  specified  in  section  nine  hundred  and  sixty-eight  of  the  code 
of  civil  procedure  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  the  code  of  civil  procedure. 

§  184.  iBJsiiotion  and  receiver  in  final  judgment.  —  Where  any  of 
the  matters,  specified  in  section  one  hundred  and  thir^  or  section  one 
hundred  and  thirty-one  of  this  article,  are  established  in  an  action, 
brought  as  prescribed  in  either  of  those  sections,  the  court  may  ren- 
der final  judgment  that  the  corporation,  and  such  officer  thereof, 
be  perpetually  enjoined  from  exercising  any  of  its  corporate  rights, 
privileges,  and  franchisee;  and  that  it  be  dissolved.  The  judgment 
must  also  provide  for  the  appointment  of  a  receiver,  the  taking  of 
an  account,  and  the  distribution  of  the  property  of  the  corporation, 
among  its  creditors  and  stockholders,  as  where  a  corporation  is  dis- 
solved upon  its  voluntary  application,  as  prescribed  in  article  nine 
of  this  chapter. 

§  13S.  Temporary  injnnction.  —  In  an  action,  brought  as  pre- 
scribed in  this  article,  an  injunction  order  may  be  granted,  at  any 
stage  of  the  action,  restraining  the  corporation,  and  any  or  all  of  its 
directors,  trustees  and  other  officers,  from  exercising  any  of  its  cor- 
porate rights,  privileges,  or  franchises;  or  from  exercising  certain 
of  ita  corporate  rights,  privileges,  or  franchises,  specified  in  the  in- 
jimction  order;  or  from  exercising  any  franchise,  liberty,  or  privi- 
lege, or  transacting  any  business,  not  allowed  by  law.  Such  an 
injunction  is  deemed  one  of  those  specified  in  section  six  hundred 
and  three  of  the  code  of  civil  procedure,  and  all  the  provisions  of 
title  second  of  chapter  seventh  of  the  code  of  civil  procedure  appli- 
cable to  an  injunction  specified  in  that  section,  apply  to  an  injunc- 
tion granted  as  prescribed  in  this  section,  except  that  it  can  be  granted 
<Hil;  b;  the  court 
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§  138.  Fillip  ukd  pnbliBlting  judgment.  —  Where  final  judgment 
is  rendered  against  a  corporation,  in  an  acti<Hi,  brought  as  prescribed 
in  this  article,  the  attomey^neral  must  cause  a  copy  of  the  jndg- 
?ient-roU  to  be  forthwith  filed  in  the  <^ce  of  the  secretary  of  state ; 
who  muBt  cause  a  notice  of  the  substance  and  effect  of  the  judgment, 
to  be  published,  for  four  weeks,  in  a  newspaper  printed  in  the 
county,  wherein  the  principal  place  of  business  of  the  corporation 
was  located. 
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Action  to  Dibsolvb  Monbted  CoBfOKAxioir. 

SionoN  ISO.  TempoTM;  injtmotion  and  rMeiver  in  motion  kgaiiut 
porktiott, 

161.  Order  to  ahow  caom  why  injunction  ftnd  reeeiTer  ahonld  not  he    ■ 

pemuLnent. 

162.  InrentoTj  and  appnUiaJ  by  rMeiver. 

163.  Conrenion  of  a«Mta  into  c*ati  b;  T«c«iTer. 

164.  EmploTUMnt  of  oooumI  by  rteeiver. 
1G6.  Natioe  to  creditor*  by  rMelver. 

16fl.  Allowance,  rejection  and  adjiubnent  of  oUfmi  by  reeeiver. 

167.  Final  aettiement  and  diatribution  by  reoeiver. 

ISB.  Notioe  of  acoount  and  aoeounting  by  rMeivar. 

169.  Proceedings  upon  accounting. 

100.  Claima  barred  after  diitrlbution  of  aaiett  by  reeeiver. 

161.  Application  of  article. 

§  ISO.  Temponrjr  isjnnotioiL  and  reoeiT«r  in  totum  agtiait  monejad 
oorporation.  —  Whenever  the  attorney-general  shall  conunenoe  an 
action  against  a  moneyed  corporati<Hi  npon  the  informaiion  of  either 
the  saperintendent  of  insuranoe,  or  the  superintendent  of  banks,  for 
the  dissolution  or  sequeBtration  of  the  propert;'  or  annulment  of  the 
charter  of  a  corporation  formed  under  or  eubjeot  to  the  banking  or 
insurance  law,  and  shall  be  satisfied  that  it  is  unsafe  and  inexpedi- 
ent for  such  corporation  to  continue  doing  business,  the  supreme 
court  may,  on  his  application,  in  a  case  provided  b;  law,  appoint 
a  receiver  thereof,  and  may  on  such  appointment  grant  an  injnno- 
ti(»i  restraining  such  corporation  from  canying  on  its  business  until 
the  further  order  of  the  court.  The  court  iflay,  in  its  discretion, 
dispense  with  notice  of  the  application. 

§  ISl.  Order  to  show  eaue  why  injnnctitni  and  reoelTer  ihonld  not 
be  permanent.  —  The  court,  on  granting  an  order  without  notice, 
either  for  the  appointment  of  a  receiver  or  for  an  injunction,  or 
for  both  forms  of  relief,  as  herein  provided,  shall  make  an  order 
that  the  corporation  ao  proceeded  against  show  cause  at  a  term  of 
the  court  to  be  held  not  more  than  thirty  days  thereafter,  why  such 
receiver  and  injunction  should  not  be  permanent     Such  order  shall 
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be  served  not  less  than  eiglit  dajB  before  the  date  upon  which  the 
hearing  thereon  is  to  be  had.  Unless  the  court  otherwise  directa, 
the  receiver  appointed  in  the  firet  instance  shall  be  permanent  receiver 
of  such  corporation,  and  the  injunction  shall  be  c<mtinued  during 
the  pendent^  of  the  litigation.  Such  receiver  shall,  onless  otherwise 
ordered  by  the  oourt,  continue  to  act  as  such  up  to  and  after  final 
judgment,  and  until  the  affairs  of  the  corporation  shall  be  finallT 
settled  and  its  property  distributed  by  him  aooording  to  law.  The 
bond  to  be  given  by  the  receiver  on  his  appointment  shall  be  fixed 
at  suc^  sum  and  so  conditioned  that  it  shall  continue  in  force  and 
effect  until  the  final  disdiarge  of  such  receiver,  including  any  lia- 
bility wbieii  may  be  incurred  by  said  receiver  by  virtue  of  his  appoint- 
ment as  su<^  in  the  final  judgment,  in  case  he  shall  be  so  named 
therein. 

§  1B2.  Inventory  and  appraisal  by  reoeiver.  —  It  shall  be  the  duty 
of  the  receiver  to  take  an  inventory  and  make  an  appraisal  of  the 
assets  and  property  of  the  corporation.  In  case  the  corporation  is 
subject  to  the  banking  law,  two  disinterested  appraisers  shall  be 
appointed  by  the  superintendent  of  banks  to  aid  in  this  duty,  and 
incase  the  corporation  is  subject  to  the  insurance  law,  sui^  appraisers 
shall  be  appointed  by  the  superintendent  of  insurance.  Ten  days* 
notice  of  such  inventory  and  appraisal  shall  be  given  to  the  eor^ 
poration  and  such  inventory  and  appraisal  shall  be  completed  and 
filed  with  the  clerk  of  the  supreme  court  in  the  county  in  which  the 
trial  is  to  be  had,  within  nine^  days  after  the  appointment  of  such 
receiver,  and  a  certified  copy  thereof  in  the  office  of  the  attorney- 
general,  and  in  the  office  of  the  superintendent  of  banks,  or  in  the 
office  of  the  superintendent  of  insurance,  as  the  case  may  be,  unless 
for  good  cause  shown  the  officer  appointing  such  appraisers  shall,  in 
writing,  extend  the  time  for  the  completion  thereof.  Such  appraisers 
shall  receive  as  oompensation  a  reasonable  sum,  not  exceeding  fifteen 
dollars  per  day  and  actual  and  necessary  expenses,  to  be  paid  by  the 
receiver  upon  the  approval  of  the  officer  by  whom  they  were  named. 
The  receiver  shall  be  chargeable  with  the  amount  of  such  inventory 
and  shall  be  relieved  therefrom  to  the  same  extent  and  upon  the 
same  grounds  as  in  the  like  case  of  an  executor. 
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§  ISS.  CoiiTeruciii  of  uwts  into  OMh  by  reenrer.  —  The  reoeiver 
'  shall  proceed,  immediKtely  upon  hie  Appomimait,  to  oooTert  the 
aweta  of  the  corporation  into  cash. 

§  164.  Employment  of  ooubmI  by  reoeiver.  —  It  shall  not  be  lawful 
for  any  receiver  to  pay  to  any  attorney  or  counsel  any  costs,  fees 
or  allowance  until  the  amount  thereof  shall  have  been  stated  to  the 
special  term,  as  expenses  incurred  by  such  receiver  and  shall  have 
been  approved  by  that  court  by  an  order  duly  entered.  Any  such 
order  shall  be  the  subject  of  review  by  the  appellate  division  and 
the  court  of  appeals  on  appeal  thereto  taken  by  any  party.  The 
reoeiver  may  employ  not  to  exceed  one  counsel  unless  the  employ- 
ment of  additional  counsel  shall  be  authorized  by  the  supreme  court 
after  notice  to  the  attorney-general  of  an  application  therefor. 

§  ISS.  Notioe  to  creditors  by  rMeiver.  —  i.  Within  thirty  days 
after  a  receiver  qualifies  he  shall  cause  to  be  published  once  a  week 
for  twelve  weeks  in  a  newspaper  published  at  the  principal  place 
of  business  of  the  corporation,  a  notice  to  all  creditors  of  the  cor- 
poration to  present  their  claims  to  such  receiver  at  bis  place  of  busi- 
ness within  fifteen  days  after  the  last  publication  of  such  order.  He 
shall  also  mail  a  copy  of  such  notice  to  all  the  creditors  of  the  cor- 
poration known  to  him  or  as  shown  on  the  books  of  the  company  at 
their  last  known  place  of  residence.  2.  The  receiver  of  any  title 
guaranty  company  heretofore  or  hereafter  appointed,  which  company 
is  authorized  by  law  to  issue  policies  of  insurance  or  agreements  of 
indemnity  or  guaranty,  and  which  corporation  has  issued  and  out- 
standing at  the  time  of  the  appointment  of  the  receiver,  policies  of 
insurance  or  agreements  of  indemnity  or  guaranty,  exceeding  two 
thousand  in  niunber,  shall  not  be  required  to  mail  to  the  holders  or 
owners  of  said  policies  of  insurance  or  of  said  agreements,  the 
notice  required  by  law  to  be  given  to  creditors  of  an  insolvent 
moneyed  corporation ;  but  such  reoeiver  shall  cause  a  notice  to  be 
pablished  twice  a  week,  for  four  successive  weeks,  in  two  news- 
papers published  in  the  county  where  said  corporation  has  its  prin- 
cipal place  of  business;  which  said  notice  shall  require  all  creditors 
and  owners  and  holders  of  outstanding  policies  of  insurance  or  agree- 
ments of  indemnity  or  guaranty,  to  exhibit  and  prove  their  claim, 
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within  sixty  days;  and,  in  default  of  so  doing,  shall  be  preclnded  from 
all  benefit  of  the  jadgment  and  from  an;  and  all  distribution  which 
ma;  be  made  thereunder,  except  that  the  creditor  or  holder  or  owner 
of  any  policy  or  agreement  of  indemnity  or  guaranty,  who  shall 
exhibit  or  prove  his  claim,  with  an  affidAvit  that  he  had  no  notice 
or  knowledge  thereof,  in  time  to  comply  with  the  pnmaicais  hereof, 
at  any  time  before  an  order  is  made  directing  a  final  settlement 
and  distribution  of  assets  of  such  corporation,  shall  be  entitled  to 
have  his  claim  received,  and  shall  have  the  same  rights  and  benefits 
thereon,  so  far  as  the  assets  of  such  corporation  then  remaining  un- 
distributed may  be  applied,  as  if  his  claim  bad  been  exhibited  and 
proved  within  the  time  limited  by  such  notice.  This  subdivision 
shall  apply  to  receivers  of  all  moneyed  corporations. 

]  by  di.  240,  Law«  of  1900.     In  effect  April  22,  1B09.) 


§  X66.  Allowance,  rejeotion  and  adjnitmeat  of  olaims  by  reoeiver.  — 

The  receiver  shall  have  the  same  power  and  authority  with  reference 
to  the  allowance  or  rejection  of  claims  as  is  given  to  executors,  and  no 
reference  shall  be  had  to  pass  upon  claims  except  sucb  as  may  be  dis- 
puted by  such  receiver.  In  case  any  claim  shall  be  disputed,  the 
receiver  shall  immediately  upon  the  expiration  of  the  time  for  the 
presentation  of  claims,  upon  notice  to  the  parties  whose  claims  have 
been  rejected,  apply  to  the  court  for  the  appointment  of  a  referee  to 
hear  and  determine  as  to  the  allowance  thereof.  Claims  allowed  1:^ 
the  receiver  shall  be  subject  to  objection  upon  the  final  settlement  and 
their  validity  may  be  determined  as  the  validly  of  olaims  against 
estates  are  determined  upon  final  settlement  by  a  surrc^te. 

§  167.  final  settlement  and  dlstribntion  by  reoeiver.  —  The  re- 
ceiver may  apply  for  a  final  settlement  of  his  accounts  and  an  order 
for  distribution  at  any  time  after  the  expiration  of  six  mtmths,  and 
shall  so  apply  within  ei^teen  months  after  qualifying  as  such. 
The  attorney-general  or  any  creditor,  or  party  interested,  may  apply 
for  an  order  that  the  receiver  show  caiise  why  an  accounting  and 
distribution  should  not  be  had  at  any  time  after  t^e  expiration  of 
one  year  after  the  receiver  qualifies;  and  it  shall  be  the  duty  of  the 
attorney-general,  after  the  expiration  of  eighteen  months  from  the 
time  the  receiver  enters  upon  his  duties,  in  case  he  has  not  applied 
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for  a  final  settl^nent  of  his  aocoimts,  to  apply  for  such  an  order 
<m  notice  to  such  receiver.  In  case  of  such  application  by  a  par^ 
other  than  the  receiver,  the  court  shall  direct  the  receiver  to  take 
steps  to  account  with  all  convenient  speed.  The  receiver  is  not 
required  or  authorized  to  file  any  account,  except  as  herein  provided, 
except  by  special  order  of  the  court. 

§  168.  Rotioe  of  account  and  aoconnting  by  noeiver.  —  1.  The  re- 
ceiver shall  file  bis  account,  together  with  a  statement  of  the  items 
and  amounts  claimed  by  his  counsel,  up  to  that  date  with  the  court 
and  a  duplicate  thereof,  together  with  the  vouchers,  with  the  attor- 
ney-general, at  least  thirty  days  before  the  time  fixed  for  his  final 
settlement  and  accounting,  and  the  attorney-general  shall  serve  upon 
the  attorney  for  the  receiver  any  objections  he  may  have  to  the  ac- 
count, or  to  the  statement  as  to  the  items  and  amounts  claimed  by 
counsel  for  compensation,  appearing  in  such  account  on  or  before 
audi  hearing.  The'  receiver  shall  also  within  ten  days  after  the  filing 
of  the  account,  mall  to  each  creditor  of  the  corporation  a  notice  of  the 
time  and  place  of  the  filing  of  his  account,  and  a  notice  of  the  time 
and  place  of  the  presentation  of  the  aocount  to  the  court  Unless 
objection  is  made  to  the  items  of  the  aocount  by  a  creditor  or  on  be- 
half of  the  attorney-general,  no  referee  shall  be  appointed  to  pass 
thereon,  but  the  same  shall  be  examined  and  settled  by  the  court  In 
case  objection  is  made  a  referee  may  be  appointed  to  take  tbe  testi- 
mony and  report  the  same  to  the  court 

2,  Prior  to  the  final  settlement  of  accounts  of  a  receiver  of  any 
moneyed  corporation,  having  in  force,  at  the  time  of  his  appoint^ 
ment,  outstanding  policies  of  insuranoe  or  agreements  of  indemnity 
or  guaranty,  exceeding  two  thousand  in  number,  said  receiver  shall 
give  notice  to  aU  of  the  creditors  and  to  the  owners  or  holders  of  said 
policies  of  insurance  or  agreements  of  indemnity  or  guaranty,  issued 
or  entered  into  by  such  insolvent  corporation,  by  publication  of  a 
notice  published  at  least  twice  a  week,  for  three  successive  weeks, 
immedately  prpcedeing  the  making  of  an  application  for  a  final 
settlement  of  his  accounts  and  for  an  order  for  the  distribution  of 
the  assets  in  bia  bands.  Said  notice  shall  state  the  facts  that  an 
application  for  a  final  settlement  of  his  accounts  and  for  an  order 
for  the  distribution  of  the  assets  in  hand  will  be  made,  and  shall 
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also  state  tlie  time  and  place,  when  and  where  the  application  will 
be  made.  Upcm  the  hearing  of  such  application  and  motion,  the 
court  shall,  anless  ol^'ection  is  made  to  the  items  of  the  aoeotmt  by  a 
creditor  or  by  a  holder  or  owner  of  a  policy  of  insurance  or  agree- 
ment of  indemnity  or  guaranty,  or  on  behalf  of  the  attorney-general, 
examine  and  settle  die  said  accounts,  and  make  an  order  for  the 
settlement,  adjustment  and  distribution  of  the  assets  in  the  hands  of 
the  receiver.  Where  objection  is  made  to  the  items  of  aoeotmt,  the 
court  may  refer  the  same  to  a  referee  to  examine  and  pass  thereon. 
This  subdivision  shall  apply  to  receivers  of  all  moneyed  corporations 
heretofore  or  hereafter  appointed. 

(Ab  amended  by  cb.  240,  Laws  of  1909.      In  effect  April  22,  1009.) 

§  169.  Proceeding  upon  aooonntii^.  —  Upon  any  accounting  hy 
the  receiver,  after  the  expiration  of  the  time  for  creditors  to  pre- 
sent claims,  the  court  shall  direct  the  receiver  to  immediately  con- 
vert the  entire  assets  of  the  corporation  in  his  hands  into  cash,  in 
case  any  of  the  assets  have  not  been  so  converted,  unless  good  and 
sufiBcient  cause  to  the  contrary  ^all  appear  to  the  satisfaction  of 
the  court,  such  as  to  authorize  an  order  granting  the  receiver  addi- 
tional time  for  that  purpose,  and  upon  any  such  accounting  the 
court  shall  direct  the  receiver  to  distribute  the  assets  of  the  corpora- 
tion in  his  hands  to  the  persons  entitled  thereto,  except  so  much 
thereof  as  may  be  necessary  to  be  retained  for  the  purpose  of  admin- 
istering the  trust  and  making  payment  upon  contested  claims,  and 
upon  such  claims  as  may  thereafter  be  presented  and  entitled  to  be 
paid.  Whenever  the  attorney-general  shall  apply  for  an  order  to 
show  cause  why  an  accounting  should  not  be  had  by  a  receiver  by 
reason  of  his  failure  to  so  account  within  twelve  months  after  his 
appointment,  and  shall  deem  it  advisable  to  designate  counsel  to  act 
on  his  behalf,  the  court  may,  upon  the  accounting,  make  a  reasonable 
allowance  by  way  of  counsel  fee  to  counsel  so  designated. 

g  160.  Claimi  barred  after  dixtribntian  of  asieti  by  receiver. — 
Upon  the  granting  of  the  application  and  the  making  of  the  order 
of  distribution,  as  provided  in  subd.  2  of  sectirai  158  of  this  article, 
and  the  distribution  of  the  assets  in  the  hands  of  the  receiver,  in  the 
manner  directed  by  the  order  of  the  court,  all  claims  of  the  creditors 
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or  of  holderB  or  ownen  of  policies  of  insuranoe  or  agreemente  of 
indannity  or  guaranty,  against  such  receiver,  shall  be  barred.     This 
section  Bhall  apply  to  receivers  of  all  moneyed  corporations. 
(Aa  Mn«nded  by  ch.  240,  Laws  of  1009.     In  «ff«et  April  22,  IMO.) 

§  161.  Application  of  article.  ^  £zcept  as  provided  in  sections  one 
hundred  and  fifty-five,  one  hondred  and  fifty-eight,  subdivision  two, 
and  one  hundred  and  sixty  of  this  article,  this  article  shall  apply 
to  all  actions  for  the  appointment  of  receivers  of  moneyed  corpora- 
tions brought  hy  the  attorney-general,  and  to  all  receivers  of  such 
corporations  heretofore  or  hereafter  appointed,  and  to  the  settlement 
and  adjustment  of  their  accounts  and  distribution  of  assets  in  their 
hands,  and  all  proceedings  with  reference  thereto  hereafter  to  be 
taken,  and  shall  supersede  and  repeal  all  provisions  of  law  incon- 
sistent herewith,  so  far  as  the  same  relate  to  actions  for  the  sequestra- 
tion, anniilment  or  dissolution  of  moneyed  corporations.  As  to  all 
other  corporations  and  aa  to  matters  not  affected  1^  this  article,  pro- 
visions of  law  heretofore  existing  shall  remain  in  full  force  and  effect 
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AKTICLE  9. 

PboCBEDIKOS    foe  VoLDNTABT  DiSSOLUTIOR  of  COEPORATIOrr. 

Bkotiom  no.  Petition  for  ToluntoTy  dissolution  of  corporation. 

171.  Directors  or  trustees  may  be  required  to  petition. 

172.  Petition  when  directors  or  trustees  do  not  agree. 

173.  Corporationa  excepted  from  two  preceding  sections. 

174.  Contents  of  petition. 

ITS.  Affidavit  to  be  annexed  to  petition. 

176.  Presentation  of  petition. 

177.  Corporations  without  stockholders. 

178.  Action  by  court  upon  petition  for  dissolution. 

170.  Publication  of  order  to  show  cause  wh;  corporation  should  not  be 
disBolved. 

180.  Service  of  order  to  show  cause. 

181.  Entering  and  filing  order  and  papers. 

182.  Temporary  receiver. 

183.  Application  for  appointment  ot  receiver. 

184.  Injunction. 

186.  Referee. 
180.  Hearing. 

187.  Decision. 

189.  Use  of  original  papers  on  bearing. 

189.  Amending  papers. 

190.  Final  order. 

101.  Permanent  receiver. 

192.  Appointment  of  director,  trustee  or  other  oflScer  or  stoddiolder  a* 

163.  Certain  sales,  transfers  and  judgments  void. 
194.  Omission,  defect  or  default  of  receiver. 
196.  Exception  of  certain  corporations. 

g  170.  Fetition  for  yolnntat?  distolntion  of  corporation.  —  If  a  ma- 
jorily  of  the  directora,  trustees  or  other  officers,  having  the  managa- 
ment  of  the  concerns  of  a  corporation  created  by  or  under  the  laws 
of  the  state,  discover  that  the  stock,  effects,  and  other  property 
thereof  are  not  sufficient  to  pay  all  just  demands,  for  which  it  ia 
liable,  or  to  afford  a  reasonable  security  to  those  who  may  deal  with 
it;  or  if,  for  any  reason,  they  deem  it  beneficial  to  the  interests  of 
the  stockholders  that  the  corporation  should  be  dissolved,  they  may 
present  a  petition  to  the  supreme  court  praying  for  a  final  order  dis- 
solving the  corporation,  as  prescribed  in  this  article. 
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g  171.  Dimcten  or  traiten  mrny  be  nqoired  to  petition.  —  It  shall 
be  the  duly  of  a  majority  of  the  directors  or  truBtees  of  every  cor- 
poratioD  created  by  or  under  the  laws  of  this  state  to  present  a  peti- 
tion as  prescribed  in  the  last  section  whenever  directed  so  to  do  b; 
a  majority  in  interest  of  its  stockholders. 

§  172.  Petition  when  direoton  or  tmsteei  do  not  agree.  —  If  a  cor- 
poration, created  under  a  general  statute  of  the  state  for  the  forma- 
tion of  corporations  or  imder  any  special  act  or  charter  has  an  even 
number  of  trustees  or  directors  who  are  equally  divided  respecting 
the  management  of  its  affaire,  or  if  the  stock  of  such  corporation 
is  equally  divided  into  not  more  than  two  independent  ownerships  or 
interest,  or  if  the  entire  stock  of  the  corporation  is,  at  that  time, 
owned  by  the  trustees  or  directors  who  are  even  in  number  or  equally 
divided  representing  the  management  of  its  affairs,  or  if  the  stock  is 
so  divided,  that  one-half  thereof  is  owned  or  controlled  by  persona 
favoring  the  course  of  part  of  the  trustees  or  directors  and  one-half 
tihereof  is  owned  by  persona  favoring  the  course  of  the  other  trustees 
or  directors,  the  trustees  or  directors  or  the  stockholders  or  one  or 
more  of  them  may  present  a  petiticm  as  prescribed  in  section  one 
hundred  and  seventy  of  this  chapter. 

§  173.  Corporations  excepted  from  two  preoeding  teotions.  —  Sec- 
tions one  hundred  and  seventy-one  and  one  hundred  and  seventy- 
two  of  this  chapter  do  not  apply  to  a  savings  bank,  a  trust  company, 
a  safe  deposit  company,  or  a  corporation  formed  to  rent  safes  in 
burglar  and  fire-proof  vaults,  or  for  the  construction  or  operation  of 
a  railroad,  or  for  aiding  in  the  construction  thereof,  or  for  carrying 
on  the  business  of  banking  or  insurance,  or  intended  to  derive  a  profit 
from  the  loan  or  use  of  money. 

§  174.  Contents  of  petition.  —  The  petition  must  show  that  the 
caae  is  one  of  those  specified  in  sections  one  hundred  and  seventy, 
and  one  hundred  and  seventy-two  of  this  chapter,  and  must  state  the 
reasons,  which  induce  the  petitioner  or  petitioners  to  desire  the  dis- 
solution of  the  corporation.  A  schedule  muBt  be  annexed  to  the 
petition,  containing  the  following  matters,  as  far  as  the  petitioner  or 
petitioners  know,  or  have  the  me«ns  of  knowing  the  same: 

1.  A  full  and  true  account  of  all  the  creditors  of  the  oorporati<Hi, 
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and  of  ftll  u&satiafied  engagement,  entered  into  b;,  and  Bubsisting 
against,  the  corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of  each  creditor, 
and  of  each  person  witli  whom  sueh  sn  engagement  was  made,  and  to 
whom  it  is  to  be  performed,  if  known ;  or,  if  eitiier  is  not  known,  & 
statement  of  that  fact 

3.  A  statement  of  the  sum  owing  to  each  creditor,  or  other  person 
specified  in  the  last  subdivision,  and  the  nature  of  eatdi  debt,  demand, 
or  other  engagement 

4.  A  statement  of  the  true  cause  and  ctmsideration  of  the  indebted- 
uees  to  eaoh  creditor. 

5.  A  full,  just,  and  true  inventory  of  all  the  property  of  the  cor- 
poration, and  of  all  the  books,  vouchers,  and  securities,  relating 
thereto. 

6.  A  statement  of  each  incumbrance  up<Hi  the  property  of  the  cor- 
poration, by  judgment,  mortgage,  pledge,  or  otherwise. 

7.  A  full,  just,  and  true  account  of  the  capital  stock  of  the  cor- 
poration, specifying  the  name  of  each  stockholder;  his  residence,  if 
it  is  known,  or  if  it  is  not  known,  stating  that  fact;  the  number  of 
shares  belonging  to  him;  the  amount  paid  in  upon  his  shares;  and 
the  amount  still  due  thereupon. 

(Aa  amended  l^  cb.  240,  Iaws  of  l»<».     In  effeot  April  S2,  IHW.) 

§  17S.  Affidavit  to  be  annexed  to  petition.  —  An  afiBdavit,  made  by 
each  of  the  petitioners,  to  the  effect  that  the  matters  of  fact,  stated 
in  the  petition  and  the  schedule,  are  just  and  true,  so  far  as  the 
afSant  knows  or  has  the  means  of  knowing  the  same,  must  be  an- 
nexed to  the  petition  and  schedule. 

§  176.  Presentation  of  petition.  —  The  papers  must  be  presmted 
at  a  special  term  of  the  supreme  court,  held  within  the  judicial  dis- 
trict, embracing  the  county  wh^ein  the  principal  office  of  the  cor^ 
poration  is  located. 

§  177.  Corporati<nti  without  itooUiolden.  —  In  the  case  of  cor- 
porations affected  by  the  proviaiona  of  this  article  and  not  having 
stockholders,  it  shall  be  sufficient  for  the  purposes  of  this  article  to 
notify,  name  and  refer  to  the  *'  members "  of  sudi  corporations, 
instead  of  "  stockholders,"  as  herein  provided. 
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§  178.  Aotion  by  oout  vptm  pstitiom  for  dinolatiai.  —  In  a  oaw 

specified  in  sections  one  hondred  and  seventy-one  and  one  hundred 
and  seventy-two  of  this  chapter  the  court  may,  in  its  discretion,  en- 
tertain (H-  dismiss  the  application.  Where  it  entertains  the  applicft- 
tion,  or  when  the  canse  is  one  of  thoee  specified  in  section  one  hun- 
dred and  seventy  of  this  chapter,  the  court  must  make  an  order, 
requiring  all  persons  interested  in  the  corporation  to  show  canae 
before  it,  or  before  a  referee  designated  in  the  order,  at  a  time  and 
place  therein  q>eoified,  not  less  than  six  weeks  after  the  granting  of 
the  order,  why  the  oorporation  should  not  be  dissolved. 
(Aa  ui«na«d  br  eh.  MO,  L>wa  of  1009.     In  effect  April  22,  1009.) 

§  179.  Fablioation  of  order  to  ihow  oanie  why  oorporstion  dioald 
not  be  diiMdvad.  —  A  copy  of  the  order  must  be  published,  as  pre- 
scribed therein,  at  least  cnce  in  each  of  the  three  weeks  immediately 
preceding  the  time  fixed  therein  for  showing  cause,  in  one  or  more 
newspapera,  specified  in  the  order,  published  in  the  city  or  cotmty 
wherein  the  order  is  entered. 

§  180.  Serrioe  of  order  to  show  canie.  —  A  copy  of  the  order  mnet 
also  be  served  upon  eadi  of  the  persons,  specified  in  the  schedule  as 
a  creditor  or  stockholder  of  the  corporation,  or  as  a  person  to  whom 
an  engagement  of  the  corporation  is  to  be  pearformed,  other  than  a 
person  whose  reeidesce  is  stated  to  be  unknown,  or  to  be  without  the 
TTnited  States.  The  service  must  be  made  either  personally,  at  least 
ten  days  before  the  time  appointed  for  the  bearing;  or  l^  depoeiting 
a  copy  of  the  order,  at  least  twen^  days  before  the  time  so  appointed. 
in  the  postoffioe,  incdoeed  in  a  postpaid  wrapper,  addressed  to  the  per- 
son to  be  served,  at  his  residence,  as  stated  in  the  schedule. 

§  181.  Entering  and  lllii^  order  and  papers.  —  The  order  mnst  be 
Altered,  and  the  papers  must  be  filed,  within  ten  days  after  the  order 
is  made,  with  the  clerk  of  the  county  where  the  principal  oflBoe  of 
the  corporation  is  located. 

§  182.  Temporary  receiver.  —  If  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  court  that  the  corporation  is  insolvent,  the  court 
may  at  any  stage  of  the  proceedings  before  the  final  order,  on  motitm 
of  the  petitioners  on  notice  to  the  attomey-general,  or  on  motion  of 
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the  attorney-general  on  notice  to  the  corporation,  appoint  a  temporaiy 
receiver  of  the  property  of  the  corporation,  which  receiver  shall  have 
all  the  powers  and  be  subject  to  all  the  duties  that  are  defined  as 
belonging  to  temporary  receivers  appointed  in  an  action,  in  section 
one  hundred  and  four  of  this  chapter.  The  court  may  also,  in  its 
discretion,  at  any  stage  in  the  proceeding  after  the  appointment  of  a 
temporary  receiver,  upon  like  motion  and  notice,  confer  upon  such 
temporary  receiver  the  powers  and  authority,  and  subject  him  to  the 
duties  and  liabilities  of  a  permanent  receiver,  or  as  much  thereof  as 
it  thinks  proper,  except  that  he  shall  not  make  any  final  distribution 
among  the  creditors  and  stockholders,  before  final  order  in  the  pro- 
ceedings, unless  he  is  specially  directed  so  to  do  by  the  court. 

§  183.  Applioation  for  appointment  of  reoeiver.  —  Every  applica- 
tion made  for  the  appointment  of  a  receiver  of  a  corporation  other 
than  applications  made  by  the  attorney-general  on  behalf  of  the 
people  of  the  state,  shall  be  made  at  a  special  term  of  the  supreme 
court  held  in  and  for  the  judicial  district  in  which  the  principal 
business  office  of  the  corporation  is  located. 

§  184.  Injnnctioii.  —  If  a  temporary  receiver  be  appointed,  the 
court  may,  in  its  discretion,  on  like  moti<m  and  notice,  widi  or  with- 
out security,  at  any  stage  of  the  proceeding  before  the  final  order, 
grant  an  injunction,  restraining  the  creditors  of  the  corporation,  from 
beginning  any  action  against  the  said  corporation  for  the  recovery  of 
a  sum  of  money,  or  from  taking  any  further  proceedings  in  such  an 
action  theretofore  commenced.  Such  injunction  shall  have  the  same 
effect  and  be  subject  to  the  same  provisions  of  law  as  if  each  creditor 
upon  whom  it  is  served  was  named  therein. 

§  18S.  Beferee.  —  If  a  referee  was  not  designated  in  the  order  to 
show  cause,  the  court  may,  in  its  discretion,  appoint  a  referee  when 
or  after  the  order  is  returnable. 

§  186.  Hearing. —  At  the  time  and  place  specified  in  the  order, 
or  at  the  time  and  place  to  which  the  hearing  is  adjourned,  the  court, 
or  the  referee,  must  hear  the  allegations  and  proofs  of  the  parties, 
and  determine  the  facts. 
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§  187.  Deoiiion.  —  The  decUicHi  of  the  court,  or  the  report  of  the 
referee,  must  be  in  writings  and  must  be  made  and  filed  with  all  con- 
venient speed.  It  must  ccmtain  a  statement  of  the  effects,  credits, 
and  other  property,  and  of  the  debts  and  other  engagements,  of  the 
corporation,  and  of  all  other  matters,  pertaining  to  its  affairs. 

§  18B.  Use  of  original  papers  on  hearing.  —  The  court  or  the 
referee  is  entitled  to  use,  upon  the  hearing,  the  original  petition,  and 
the  schedules  annexed  thereto;  and  the  clerk  must  transnut  them 
accordingly,  upon  the  written  order  of  the  judge,  or  of  the  referee. 
In  that  case,  they  must  be  returned  with  the  decision  or  report. 

§  189.  Amending  papen.  —  The  court  may,  at  any  stage  of  the 
I»t>ceedings  before  final  order,  on  the  application  of  the  petitioners, 
or  a  majority  of  them,  or  on  the  application  of  the  temporary  re- 
ceiver, grant  an  order  amending  the  schedules  annexed  to  the  original 
petiticm,  by  the  insertion  of  additional  items,  or  by  making  the  state- 
ments or  inventoiy  fuller  and  in  greater  detail  than  as  originally 
filed,  with  the  tike  effect  as  though  said  petition  and  schedules  had 
been  originally  presented  and  filed  as  amended. 

§  190.  Final  order.  —  Where  the  hearing  is  before  a  referee,  a 
motion  for  a  final  order  must  be  made  to  the  court,  upon  notice  to 
eadi  person  who  has  made  himself  a  party  to  the  proceedings,  by 
filing  with  ^e  clerk,  before  the  close  of  the  hearing,  a  notice  of  his 
appearance,  in  person  or  by  attorney,  specifying  a  post-office  within 
the  state,  where  such  a  notice  may  be  served.  The  notice  may  he 
served  as  prescribed  in  the  code  of  civil  procedure  for  the  service  of 
a  paper  upon  an  attorney  in  an  action.  Where  the  hearing  was 
before  the  court,  a  motion  for  a  final  order  may  be  made  immediately, 
or  at  such  a  time  and  upon  8U(^  a  notice,  as  the  court  prescribes. 

§  191.  Permanent  receiver.  —  Upon  an  application  for  a  final 
order,  if  it  appear  to  the  court  in  a  case  specified  in  section  one  hun- 
dred and  seventy  of  this  chapter  that  the  corporation  is  insolvent,  or, 
in  a  case  specified  either  in  that  section,  or  in  section  one  hundi-ed 
and  seventy-one,  and  one  hundred  and  seventy-two  of  this  chapter, 
that  for  any  reason  a  dissolution  of  the  corporation  will  be  beneficial 
to  the  interests  of  the  stockholders  and  not  injurious  to  the  public 
interests,  the  court  must  make  a  final  order  dissolving  the  corpora- 
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tion,  and  appointing  one  or  more  receivers  of  its  property.  But  in 
the  case  of  a  solvent  corporation,  the  conrt  may,  if  there  is  no  objec- 
tion by  creditors,  dispense  with  a  receiver  and  provide  in  the  final 
order  for  the  distribution  of  the  assets.  Upon  the  entry  of  the  order, 
the  corporation  is  dissolved.  A  receiver  appointed  under  this  section 
shall  have  all  the  poweia,  duties  and  liabilities  of  receivers  under 
article  eleven  of  this  chapter. 

(Aa  unended  b^  cb.  240,  Lawi  of  1909.      In  sSect  April  S2,  190B.) 

g  188.  Appointment  of  director,  tmttee  or  oflter  offloei  or  stoeldMlder 

aa  receiver.  —  The  court  may,  in  its  discretitm,  appoint  a  directM-, 
trustee,  or  other  officer,  or  a  Btockh(^der  of  the  corporation,  a  receiver 
of  its  property. 

§  193.  Certain  lalei,  transfers  and  ja^ments  void.  —  A  Bale, 
assignment,  mortgage,  conveyance,  or  other  transfer,  of  any  {M^perty 
of  a  corporation,  made  after  the  filing  of  a  petition  aa  prescribed  in 
this  article,  in  paym^it  of,  or  as  secnri^  for,  an  existing  or  prior 
debt,  or  for  any  other  conBiderati<Hi ;  or  a  judgment  thereafto*  ren- 
dered against  the  corporation  by  confeBsi<Hi,  or  upon  the  acceptance 
of  an  offer,  is  absolutely  void,  as  against  the  receiver  appointed  in 
the  special  proceeding,  and  as  against  the  creditors  of  the  oorporatiiHi. 

§  194.  Omiition,  defeot  or  default  of  reoemr.  —  In  a  proceeding 
for  the  voluntary  dissolution  of  a  oorporatioo,  the  court  may,  in  the 
furtherance  of  justice,  upon  notice  to  the  attorney-general,  and  the 
attorney-general  not  objecting,  and  upon  such  further  notice  to  credit- 
ors or  others  interested  as  the  court  shall  direct,  whidi  notice  may 
be  made  by  mail  up<m  all  persons  and  oorporations  not  residing  or 
existing  within  the  state,  relieve  a  receiver  from  any  (mission,  defect 
or  default,  in  any  proceeding  or  act  required  by  law  to  be  taken  or 
done,  or  in  the  giving  of  any  notice  required  by  law  to  be  given,  and 
the  court  may  upon  like  notice,  confirm  any  act  of  a  receiver,  and  any 
decision,  report,  order  or  judgment  made  in  such  proceeding. 

§  19S.  Exoeptioa  of  certain  oorporationi.  —  Thia  article  does  not 
apply  to  an  incorporated  library  society,  to  a  reli^ous  corporati<«, 
or  to  a  select  sdiool  or  academy,  incorporated  by  the  r^ients  of  the 
university  or  by  the  legislature,  or  to  a  municipal  or  other  political 
corporation. 
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ASTICLE  10. 
D1BB01.UT101T  OF  Stoox   Cobpobatioh  Without  Jtimciai,  Peo- 

OEEDIHGB. 

Sbotioh  220.  DiHolDtion  of  stock  corporation  b«fora  beginning  busineM. 

221.  Diuolntion  of  atock  corpormtion  before  czpirktion  of  time  limit. 

§  220.  BiuolatUM  of  itook  corpwatiaK  bofare  beciniLiug  buineit.  — 
The  mcorporators  named  in  an;  certificate  of  incorporation  filed  for 
the  purpose  of  creating  a  domestic  stock  corporation,  other  than  a 
moneyed  or  transportation  corporation,  may,  before  the  payment  of 
any  port  of  the  capital,  and  before  banning  business,  surrender  all 
corporate  rights  and  franchises,  by  signing^  verifying  and  filing  in 
the  office  of  the  secretary  of  state  and  the  clerk  of  the  county  where 
the  certificate  of  incorporation  is  filed,  a  certificate  setting  forth  the 
names  of  the  incorporators,  that  no  part  of  the  capital  has  been  paid, 
that  there  are  no  liabilities,  that  such  buBinesB  has  not  been  begun, 
and  surrendering  all  rights  and  franchisee ;  and  proof  of  the  facta 
set  forth  in  such  certificate  to  the  satisfaction  of  the  secretary  of 
state;  and  thereupon  the  said  corporation  shall  be  dissolved,  and  its 
corporate  existence  and  power  shall  cease.  In  case  any  incorporator 
of  such  a  corporation  shall  be  deceased,  then  the  aforesaid  certificate 
may  be  made  by  the  surviving  incorporators  providing  two  years  shall 
have  elapsed  since  the  date  of  its  incorporation,  but  in  su<^  case  the 
certificate  shall  set  forth  the  fact  that  one  or  more  of  said  incorpora- 
tors is  deceased. 

§  221.  Diuolntion  of  (took  corporatiiOL  before  expiration  of  time 
limit.  —  Any  stock  corporation,  except  a  moneyed  or  a  railroad  cor- 
poration, may  be  dissolved  before  the  expiration  of  the  time  limited 
in  its  certificate  of  incorporation  or  in  its  charter  as  follows: 

1.  The  board  of  directors  of  any  such  corporation  may  at  a  meet- 
ing called  for  that  purpose,  upon  at  least  three  days'  notice  to  each  1 
director,  by  a  vote  of  a  majority  of  the  whole  board,  adopt  a  resolu- 
tion that  it  is  in  their  opinion  advisable  to  dissolve  such  corporation 
forthwith,  and  thereupon  shall  call  a  meeting  of  the  stockholders  for 
the  purpose  of  voting  upon  a  proposition  that  such  corporation  be 


D.qit.zeaOvGoOt^lc 


470  THB    QEIfBEAI.    COBFORATION    LAW. 

forthwith  dissolved.  Such  meeting  of  the  stockholders  shall  be  held 
not  less  than  thirty  nor  more  than  six^  days  after  the  adoption  of 
such  resolution,  and  the  notice  of  the  time  and  place  of  such  meeting 
so  called  by  the  directors  shall  be  published  in  one  or  more  news- 
papers published  and  circulated  in  the  county  wherein  such  corpora- 
tion has  its  principal  office,  at  least  once  a  week  for  three  wee^  sao- 
cessively  next  preceding  the  time  appointed  for  holding  such  meeting, 
and  on  or  before  the  day  of  the  first  publication  of  such  notice,  a 
copy  thereof  shall  be  served  personally  on  each  stockholder,  or  mailed 
to  him  at  his  last  known  po6t-<^Bce  address.  Sudi  meeting  shall  be 
held  in  the  city,  town  or  village  in  which  the  last  preceding  annual 
meeting  of  the  corporation  was  held,  and  said  meeting  may,  on  the 
day  so  appointed,  hy  the  consent  of  a  majori^  in  interest  of  the  stock- 
holders present,  be  adjourned  from  time  to  time,  and  notice  of  eudi 
adjournment  shall  be  published  in  the  newspapers  in  which  the  notice 
of  the  meeting  is  published.  If  at  any  such  meeting  the  holders  of 
tw(tlliirds  in  amount  of  the  stock  of  the  corporation,  then  outstand- 
ing, shall,  in  perscoi  or  by  attorney,  consent  that  such  dissolution  shall 
take  place  and  signify  sudi  omsent,  in  writing,  then  such  corporation 
Ehall  file  such  consent,  attested  by  its  secretary  or  treasurer,  and  its 
president  or  vice-president,  together  with  the  powers  of  attorn^ 
signed  by  such  stockholders  executing  such  consent  by  attorney,  with 
a  statement  o£  the  names  and  residences  of  the  then  existing  board 
of  directors  of  said  corporation,  and  the  names  and  residence  of  its 
officers  duly  verified  by  the  secretary  or  treasurer  or  president  ctf  said 
corporation,  in  the  office  of  the  secretary  of  statei 

2.  The  secretary  of  state  shall  thereupon  issue  to  such  corporation, 
in  duplicate,  a  certificate  of  the  filing  of  such  papers  and  diat  it  ap- 
pears therefrom  that  such  oorporaticm  has  complied  with  this  section 
in  order  to  be  dissolved,  and  one  of  such  duplicate  certificates  shall  be 
filed  by  such  corporation  in  the  office  of  the  derk  of  the  county  in 
which  such  corporation  has  its  principal  office;  and  thereupon  such 
corporation  shall  be  dissolved  and  shall  cease  to  cany  on  business, 
except  for  the  purpose  of  adjusting  and  winding  up  its  business.  The 
board  of  directors  shall  cause  a  copy  of  such  certificate  to  be  published 
at  least  once  a  week  for  two  weeks  in  one  or  more  newspapers  pub- 
lished and  circulating  in  the  county  in  which  the  principal  office  c^ 
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such  corponitioD  is  located,  and  at  the  expiration  of  such  publication, 
the  said  corporation  b;  its  board  of  directors  shall  proceed  to  adjust 
and  wind  up  ita  business  and  affairs  with  power  to  carry  out  its  con-   . 
traetB  and  to  sell  ite  assets  at  public  or  private  sale,  and  to  apply 
the  same  in  discbarge  of  debts  and  obligations  of  such  corporation,  X 
and,  after  paying  and  adequately  providing  for  the  payment  of  such    \ 
debts  and  obligations,  to  distribute  the  balance  of  assete  among  the     ' 
stockholders  of  said  corporation,  according  to  their  respective  ri^ts  / 
and  interests. 

3.  Said  corporation  shall  nevertheless  continue  in  existence  for 
the  purpose  of  paying,  satisfying  and  discharging  any  existing  debts 
or  obligations,  collecting  and  distributing  its  assets  and  doing  all 
other  acts  required  in  order  to  adjust  and  wind  up  its  business  and 
affairs,  and  may  sue  and  be  sued  for  the  purpose  of  enforcing  such 
debts  or  obligations,  until  its  business  and  affairs  are  fully  adjusted 
and  wound  up. 

4.  After  paying  or  adequately  providing  for  the  debts  and  obliga-  , 

tions  of  the  corporation  the  directors  may,  with  the  written  consent 

of  the  holders  of  two-thirds  in  amount  of  the  capital  stock,  sell  the 
remaining  assets  or  any  part  thereof  to  a  corporation  organized  under 
the  laws  of  this  or  any  other  state,  and  engaged  in  a  business  of  the 
same  general  character,  and  take  in  payment  therefor  the  stock  or 
bonds  or  both  of  such  corporation  and  distribute  them  among  the 
stockholders,  in  lieu  of  money,  in  proportion  to  their  interest  therein, 
but  no  such  sale  shall  be  valid  as  against  any  stot^older,  who,  within 
sixty  days  after  the  mailing  of  notice  to  him  of  such  sale,  shall  apply 
to  the  supreme  court  in  the  manner  provided  by  section  seventeen  of 
the  stock  corporation  law,  for  an  appraisal  of  the  value  of  bis  interest 
in  the  assets  so  sold ;  unless  within  thirty  days  after  such  appraisal 
the  stockholders  consenting  to  such  sale,  or  some  of  them,  shall  pay 
to  such  objecting  stockholder  or  deposit  for  his  account,  in  the 
manner  directed  i^  the  court,  the  amount  of  such  appraisal  and  upon 
such  payment  or  deposit  the  interest  of  such  objecting  stockholder 
shall  vest  in  the  person  or  persons  making  such  payment  or  deposit. 
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ARTICLE  l(^a. 

Pbotibions  Appucablk  to  TaacPORAjiT  ahb  Peomasknt  Rb- 

OBUVBIBB   OF   C0BPOKA.TIONS. 

SKmoir  226.  Security. 

224.  Bcmovftl  or  new  bond. 

227.  Notioe  to  auretie*  npon  aocoaatiag. 

§  S25.  Secnri^.  —  A  receiver,  &|^inted  in  an  action  or  special 
proceeding,  must,  before  entering  upon  his  duties,  execute  and  file 
with  the  proper  clerk,  a  bond  to  the  people,  with  at  least  two  snffident 
sureties,  in  a  peoal^  fixed  by  the  court,  judge,  or  referee,  making  . 
the  appointment,  conditioned  for  the  faithful  disehai^  of  his  duties 
aa  receiver;  and  the  execution  of  any  such  bond  by  any  fideli^  or 
snre^  company  authorized  by  the  laws  of  this  state  to  transact  busi- 
ness, shall  be  equivalent  to  the  exe<nition  of  said  bond  by  two  sureties. 
But  this  section  does  not  apply  to  a  case  where  special  provision  is 
made  by  law  for  the  security  to  be  given  by  a  receiver  or  for  increas- 
ing the  same. 

(Added  hj  L.  1M9,  ch.  240.) 

§  226.  Eemoval  or  new  bond.  —  The  court,  or,  where  the  order 
was  made  out  of  court,  the  judge  making  the  order,  by  or  pursuant 
to  which  the  receiver  .was  appointed,  or  his  successor  in  office,  may, 
at  any  time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond, 
with  new  sureties;  with  the  like  condition  specified  in  the  last  sec- 
tion. But  this  section  does  not  apply  to  a  case  where  special  pro- 
vision is  made  by  law  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  sajne,  or  for  removing  a  receiver. 

(Added  by  L.  1909,  ch.  240.) 

§  227.  Notice  to  tmetiei  upon  ooeoimting.  —  A  receiver  who,  hav- 
ing executed  and  filed  a  bond  as  provided  for  in  section  two  hundred 
and  twenty-five  or  section  two  hundred  and  twenty-six  of  this  chap- 
ter, before  presenting  his  accounts  as  receiver,  must  give  notice  to  the 
surety  or  sureties  on  his  official  bond,  of  bis  intention  to  present  his 
accounts,  not  less  than  eight  days  before  the  day  set  for  the  hearing 
on  said  accounting.  The  same  notice  must  be  given  to  such  sure^ 
or  sureties  where  the  accounting  is  ordered  on  the  petition  of  a  pei^ 
son  or  persons  other  than  the  receiver,  and  in  no  case  shall  the  re- 
ceiver's accounts  be  passed,  settled  or  allowed,  unless  the  said  notioe 
provided  for  in  this  section  shall  have  first  been  given  to  the  sure^ 
or  sureties  on  the  official  bond  of  snch  receiver. 

(Added  t^  L.  1909,  ch.  240.) 
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AUTICLE  11. 
PowsBB,  Duties  Ain>  Liabiutixs  of  "RmamtVEMB  of  Cobpobation. 

SaoTBOf  230.  Application  ot  tliia  aTtide. 

231.  Rewirsr  triut«e  of  propertf. 

232.  ReceiTer'i  title  to  propeity. 

233.  Truisfer  of  uaeta  of  eorporftticm  to  noeiTtr. 

234.  S«curi^  of  receiver. 

236.  Aatboritf  of  aingle  receiver. 

836.  Antliority  where  there  ii  more  thui  one  receiver. 

23T.  Suryivisg  receivere. 

23B.  Oath  of  receiver. 

239.  Oeueral  powers  of  receivers. 

240.  Power  of  receiver  to  iiutitute  prooeedingi  to  reoorcr  anaU. 

241.  Power  of  receiver  in  the  aettloment  of  oontforereiea. 

242.  Power  of  leceiver  to  emploj  eouneel. 

243.  Power  of  receiver  to  hold  real  proper^. 

244.  Power  of  receiver  to  recover  stock  subsoriptioiu. 
246.  Dnt^  of  receiver  to  convert  aaseta  into  money. 
246.  Duty  ot   receiver  as   to   private  lalea. 

24T.  Duty  of  receiver  to  lioep  accountd. 

246.  Duty  of  receiver  to  serve  copy  of  report  upon  attorney-general  and 

auperint«ndeat  of  l>anks. 
249.  Datj  of  certain  receivers  to  make  reports. 
200.  Du^  of  receivers  to  give  notice  to  creditors. 

261.  Delivery  of  property  and  payment  of  debta  to  receiver  after  notioe. 

262.  Penalty  for  concealing  proper^  from  receiver. 

263.  Duty  of  receiver  to  call  creditors'  meeting. 

264.  Proceedings  at  creditors'  meeting. 

266.  Deductitm  of  diebursemente  and  commissions  1^  receiver. 

266.  lUfunding  consideration  of  subsisting  contracts. 

267.  Retention  of  funds  for  subsisting  eontracta  and  pending  suit*. 
266.  Payment  of  debts  not  due. 

269.  Allowance  ot   set-offs. 

200.  Penalties  reeovered  t^  reoeiver. 

261.  Order  of  payment  by  receiver. 

262.  Failure  to  flle  claim  before  first  dividend. 

203.  Second  dividend  by  receiver. 

204.  Surplus  to  stockholders. 

206.  Disposition  of  moneys  retained  by  receiver  for  suite. 
200.  Duty  of   receiver  as  to  unclaimed  dividend. 

207.  Effect  of  failure  to  flle  claim  liefore  Moond  dividend. 
206.  Final  accounting  by  receiver. 

20B.  Notice  of  final  accounting. 

270.  Hearing  on  final  accounting. 

271.  ReferNice  of  final  account. 
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SiOTiOR  272.  Further  accounting. 

273.  Removal  of  Nceiver. 

274.  Vtieaaey. 

276.  B«tittiiciBtioii  bj  receiver. 

278.  Control  of  receiver  bj  court. 

27T.  Commiraions  and  expenses  ot  receiver  in  voluntary  diuolntion. 

275.  CoaunissioDB  &nd  espensee  ot  receiver  except  in  volnntary  diaaolu- 

g  S30.  Application  of  this  article.  —  TJnlese  otherwise  provided  the 
proTiBionB  of  this  article  shall  apply  only  to  permanent  receivers  ap- 
poioted  pursuant  to  section  one  hundred  and  six  or  section  one  hun- 
dred and  ninety-one  of  this  chapter. 

§  231.  BMCiver's  tmitee  of  proper^.  —  Permanent  receivers  shall 
be  trustees  of  the  property  for  the  benefit  of  the  creditors  of  the  cor- 
poration and  of  its  stockholders. 

§  232.  Eeceiver's  title  to  property.  —  Such  receivers  diall  be  vested 
with  all  the  property,  real  and  personal,  of  the  corporation,  from  the 
time  of  their  having  filed  the  security  required  l^  law. 

(Am  unended  by  ch.  840,  liswa  of  1909.      In  eSect  April  22,  1909.) 

§  233.  Tranifer  of  aaieta  of  corporation  to  receiver.  —  In  all  cases 
where  receivers  have  been  or  shall  be  appointed  for  any  corporation 
of  this  state  other  than  an  insurance  company,  c«i  application  by  die 
attomey^neral,  all  property,  real  and  personal,  and  all  securities 
of  every  kind  and  nature  belonging  to  such  corporation,  no  matter 
where  located  or  by  whom  held  shall  be  transferred  to,  vested  in  and 
held  by  such  receiver;  provided,  however,  that  sudi  transfer  shall 
only  be  made  when  directed  by  an  order  of  the  supreme  court,  due 
notice  of  the  application  for  such  order  having  been  made  on  the 
attorney-general  and  the  custodian  of  the  funds,  securities  or  prop- 
erty. 

§  234.  Secnrity  of  receiver.  —  Before  entering  upon  the  dutiea  of 
their  appointment,  such  receivers  shall  give  sudi  security  to  the 
people  of  the  state^  and  in  such  penalty,  as  the  court  shall  direct, 
conditioned  for  the  faithful  discharge  of  the  duties  of  their  appoint- 
ment, and  for  the  due  accounting  for  all  moneys  received  by  them. 
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§  S35.  Anthorify  of  sii^le  reoei¥er.  —  When  one  receiver  only, 
shall  be  appointed,  all  the  pTOvieions  herein  contained,  in  reference 
to  several  receivers  shall  apply  to  him. 

§  236.  Anthorify  where  Qtere  ii  more  than  one  receiver.  —  When 
there  are  more  receivers  than  one  aj^inted,  the  debts  and  properQf 
<jf  the  corporation  may  be  collected  and  received  by  any  <Hie  of  them ; 
and  when  there  are  more  than  tvo  receivers  appointed,  every  power 
and  authority  conferred  on  the  receivers  may  be  exercised  by  any 
two  of  them. 


§  237.  Surviving  reoeivert.  —  The  anrvivor  or  aurvivors  of  any 
receivers  shall  have  all  the  powers  and  ri^ta  given  to  receivers.  All 
property  in  the  hands  of  any  receiver  at  the  time  of  his  death,  re- 
moval or  incapacity,  shall  be  delivered  to  the  remaining  receiver  or 
receivers,  if  there  be  any;  or  to  the  successor  of  the  one  so  dying, 
removed  or  incapacitated ;  who  may  donand  and  sue  for  the  same. 

§  238.  Oafh  of  receiver.  —  Before  proceeding  to  the  discharge  of 
any  of  their  duties,  all  such  receivers  shall  take  and  subscribe  an 
oath,  that  they  will  well  and  truly  execute  the  trust  by  their  appoint- 
ment reposed  in  them,  according  to  the  best  of  their  skill  and  under- 
standing; which  oath  shall  be  £led  with  the  officer  or  court,  that 
appointed  them. 

§  238.  General  powers  of  reoeivers.  —  The  said  receivers  shall  have 
power : 

1.  To  sue  in  their  own  names  or  otherwise,  and  recover  all  the 
property,  debts  and  things  in  action,  belonging  or  due  to  such  cor- 
poration in  the  same  manner  and  with  the  like  effect  as  such  cor- 
poration mig^t  or  could  have  done  if  no  receivers  had  been  appointed ; 
and  no  set-off  shall  be  allowed  in  any  such  suit,  for  any  debt,  unless 
it  was  owing  to  such  creditor,  by  such  corporation  before  the  appoint- 
ment of  the  receiver  of  8u<di  corporation ;  notwithstanding  the  notice 
to  creditors  the  reoeivers  may  sue  for  and  recover,  any  property  or 
effects  of  the  corporation  any  any  debts  due  to  it,  at  any  time,  before 
the  day  appointed  for  the  delivery  or  payment  thereof ; 

2.  To  take  into  their  hands,  all  the  property  of  such  oorporaticm, 
whether  attached,  or  delivered  to  them,  or  afterwards  discovered ;  and 
all  IxH^,  vouchers  and  securitiee  relating  to  the  same ; 
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8.  In  the  case  of  a  non-resident,  absconding  or  amcealed  debtor,  to 
dunand  and  receive  of  every  ^erifi  who  shall  have  attached  any  o£ 
the  property  of  aueb.  debtor,  or  who  shall  have  in  his  hands,  any 
moneys  arising  from  the  sale  of  such  property,  all  sucb  property  and 
moneys,  on  paying  him  his  reasonable  costs  and  charges,  for  attaching 
and  keeping  the  same,  to  be  allowed  by  the  court  having  jurisdiction ; 

4.  From  time  to  time,  to  sell  at  public  auction,  all  the  property, 
real  and  personal,  vested  in  them,  which  shall  come  to  their  hands, 
after  giving  at  least  fourteen  days'  public  notice  of  the  time  and  place 
of  sale,  and  also  publishing  the  same  for  two  weeks  in  a  newspaper, 
printed  in  the  county,  where  the  sale  shall  be  made,  if  there  be  one; 

5.  To  allow  such  credit  on  the  sale  of  real  property  hy  them,  as 
they  shall  deem  reasonable,  subject  to  the  provisions  of  this  article 
for  nor  more  than  three-fourtbs  of  the  purchase  money ;  whidi  credit 
shall  be  secured  by  a  bond  of  the  pun^aser,  and  a  mortgage  cm  the 
property  sold ; 

6.  On  such  sales,  to  execute  the  necessary  conveyances  and  bills 
of  sale ; 

1.  To  redeem  all  mortgages  and  conditional  contracts  and  all 
pledges  of  personal  property,  and  to  satisfy  any  judgments,  which 
may  be  an  incumbrance  on  any  property  so  sold  by  them ;  or  to  sell 
such  property  subject  to  such  mortgages,  contracts,  pledges  or  judg- 
ments; 

8.  To  settle  all  matters  and  accounts  between  suci  corporation 
and  its  debtors,  or  oreditors,  and  to  examine  any  person  touching 
such  matters  and  accounts,  on  oath,  to  be  administered  by  either  of 
them; 

9.  Under  the  order  of  the  court  appointing  them,  to  compound 
with  any  person  indebted  to  such  corporation  and  thereupcoi  to  dis- 
charge all  demands  against  such  person. 

§  240.  Power  of  receiver  to  inatitDte  prooeedingi  to  recover  assets.  — 
Whenever  any  receiver  of  a  domestic  corpca-ation,  or  of  the  property 
within  this  state  of  any  foreign  corporation,  shall  have  been  appointed 
and  qualified,  as  provided  in  articles  five,  six,  seven,  nine,  eleven  or 
twelve  of  this  chapter  either  before,  upon,  or  after  final  judgment 
or  order  in  the  action  or  special  proceeding  in  which  such  appoint- 
ment was  made,  and  shall,  by  his  own  verified  petition,  afSdavit  or 
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other  competent  proof,  show  to  the  supreme  court,  at  a  special  term 
thereof,  held  within  the  judicial  district  wherein  Buch  appointment 
was  made,  that  he  has  good  reason  to  believe  that  asxj  officer  stock- 
holder, agent  or  empl<^ee  of  such  corporation  or  any  other  person 
whomsoever,  has  embezzled  or  concealed,  or  withholds  or  has  in  his 
possession  or  under  his  oontrol,  or  has  wrongfully  disposed  of,  any 
properly  of  such  corporation  which  of  right  ou^t  to  be  surrendered 
to  the  receiver  thereof;  or  that  any  person  can  testify  concerning  the 
embezzlement,  concealment,  withholding,  possession,  control  or  wrongs 
ful  disposition  of  any  such  property,  the  court  shall  make  an  order, 
with  or  without  notice,  commanding  such  person  or  persons,  to  appear 
at  a  time  and  place  to  be  designated  in  the  order,  before  the  court  or 
before  a  referee  named  by  the  court  for  that  purpose,  and  to  submit  to 
an  examination  concerning  such  embezzlement,  c(»icd&Iment,  with- 
holding, possession,  control  or  wrongful  disposition  of  such  property; 
and  at  the  time  of  making  such  order  or  at  any  time  thereafter,  the 
court  may,  in  its  discretion,  enjoin  and  restrain  the  person  or  persons 
so  ordered  to  appear  and  be  examined  from  in  any  manner  disposing 
of  any  property  of  such  corporation  which  may  be  in  the  possession  or 
under  the  control  of  the  person  so  ordered  to  be  examined,  until  the 
further  order  of  the  court  in  relation  thereta  No  person  so  ordered 
to  appear  and  be  examined  shall  be  excused  from  answering  any 
question  on  the  ground  that  his  answer  might  tend  to  convict  him  of 
a  criminal  offense;  but  his  t«stimony  taken  upon  sudi  examination 
shall  not  be  used  against  him  in  any  criminal  action  or  proceeding. 

Any  person  so  ordered  to  appear  and  be  examined  shall  be  entiiJed 
to  the  same  fees  and  mileage,  to  be  paid  at  the  time  <^  serving  the 
order,  as  are  allowed  by  law  to  witnesses  subpceoaed  to  attend  and 
testify  in  an  action  in  the  supreme  court,  and  shall  be  subject  to  the 
same  penalties  upon  failure  to  appear  and  testify  in  obedience  to 
such  an  order  as  are  provided  by  law  in  the  case  of  witnesses  who  fail 
to  obey  a  subpcena  to  appear  and  testify  in  an  action. 

Any  person  appearing  for  examination  in  obedience  to  such  order 
shall  be  sworn  by  the  court  or  referee  to  tell  the  truth,  and  shall  be 
entitled  to  be  represented  on  suiji  examination  by  counsel,  and  may 
be  cross-examined,  or  may  make  any  voluntary  statement  in  his  own 
behalf  concerning  the  subject  of  his  examination  which  may  seem  to 
him  desirable  or  pertinent  thereto. 
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The  coiirt  before  wbicli  euch  examination  is  taken,  as  well  a» 
the  referee,  if  one  be  appointed  for  that  purpose,  shall  have  power 
to  adjourn  such  examination  from  time  to  time,  and  may  rule  upon 
any  question  or  objection  arising  in  the  oourse  of  such  examination, 
to  the  same  extent  that  might  be  done  if  the  person  so  examined  were 
testifying  as  a  witness  in  the  trial  of  an  action. 

When  the  examination  of  an^  person  under  such  order  shall  be 
concluded,  the  testimony  shall  be  signed  and  sworn  to  by  the  person 
so  examined,  and  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  action  is  pending,  or  was  tried,  in  which  the  receiver  was 
appointed;  and  if  from  such  testimony  it  shall  appear  to  the  satisfac- 
tion of  the  court  that  any  person  so  examined  is  wrongfully  conceal- 
ing or  withholding,  or  has  in  his  possession  or  under  his  control,  any 
property  which  of  right  belongs  to  such  receiver,  the  court  may  make 
an  order  commanding  the  person  so  examined  forthwith  to  deliver  the 
eame  to  such  receiver,  who  shall  bold  the  same  subject  to  the  further 
order  of  the  court  in  relation  thereto;  and  otherwise,  the  court  may, 
at  the  conclusion  of  any  such  examination,  make  such  final  order  in 
the  premises  as  the  interests  of  justice  require. 

§  241.  Power  of  receiver  in  the  settlement  of  oontroveniea.  —  If 
any  controversy  shall  arise  between  the  receivers  and  any  other  per- 
son, in  the  settlement  of  any  demands  against  such  corporation,  or  of 
debts  due  to  such  corporation  the  same  may  be  referred  to  one  or 
more  indiflferent  persons,  who  may  be  agreed  upon  by  the  receivers 
and  the  party,  with  whom  such  controversy  shall  exists,  by  a  writing 
to  that  effect,  signed  by  them. 

If  such  referee  or  referees  be  not  selected  by  agreement,  then  th© 
receiver"  or  the  other  party  to  the  controversy,  provided  no  action  at 
law  is  pending  arising  out  of  any  such  debts  or  demands,  may  serve 
a  notice  of  their  intention  to  apply  to  any  judge  of  the  supreme  court 
at  chambers,  residing  in  the  same  district  with  said  receivers,  for  the 
appointment  of  one  or  more  referees,  specifying  the  time  and  place 
when  euch  application  will  be  made,  which  notice  shall  be  served  at 
least  ten  days  before  the  time  so  therein  specified. 

On  the  day  so  specified,  upon  due  proof  of  the  service  of  such 
notice,  the  judge  before  whom  the  application  is  made  may,  in  his 
discretion,  proceed  to  select  one  or  more  referees,  the  same  in  all 
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respects  as  the;  are  novr  selected  according  to  tlie  rules  and  practice 
of  the  supreme  court 

When  any  witness  to  a;uch  controversy  shall  reside  out  of  the  county 
where  the  said  receivers  resided  at  the  time  of  their  appointment,  the 
referee  or  referees  appointed  to  hear  said  controversy  shall  have 
power  to  issue  a  commission  or  commissions  in  like  manner  as  justices 
of  the  peace  are  now  authorized  to  issue  the  same,  and  the  testimony 
80  taken  shall  be  returned  to  said  referee  or  referees  in  the  same 
manner,  and  be  read  before  them  on  a  hearing,  in  like  manner  as 
testimony  taken  on  commission  before  justices  of  the  peace. 

The  officer  before  whwn  they  shall  be  selected,  shall  certify  such 
selection  in  writing.  Such  certificate,  or  the  written  agreement  of 
the  parties,  shall  be  filed  by  the  receivers  in  the  office  of  a  clerk  of  the 
supreme  court,  and  an  order  shall  thereupon  be  entered  by  such  clerk 
•  in  vacation  or  in  term,  appointing  the  persons  so  selected  to  determine 
the  controversy. 

Such  referees  shall  have  the  same  powers,  and  be  subject  to  the 
like  duties  and  obligations,  and  shall  receive  the  same  compensation, 
as  referees  appointed  by  the  supreme  court,  in  personal  actions  pend- 
ing therein. 

The  report  of  the  referees  shall  be  filed  in  the  same  office  where 
the  order  for  their  appointment  was  entered,  and  shall  be  conclusive 
on  the  rights  of  the  parties,  if  not  set  aside  by  the  court. 

§  242.  Power  of  receiver  to  einpl*^  ooimtel.  —  If  the  receiver  of 
a  corporation  employs  counsel  he  shall  within  three  months  after 
he  has  qualified  as  receiver  enter  into  a  written  contract  fixing  the 
compensation  of  such  counsel  at  not  exceeding  a  certain  amount  or 
a  certain  percentage  of  the  sums  received  and  disbursed  by  him, 
which  contract  must  be  approved  by  the  supreme  court,  on  at  least 
eight  days'  notice  to  the  attorney-general.  A  payment  by  such 
receiver  to  his  counsel  on  account  of  services  shall  only  be  made, 
pursuant  to  an  order  of  the  court,  on  notice  to  the  attorney-general 
and  subject  to  review  on  the  final  accounting.  A  contract  with 
counsel  shall  not  be  made  for  a  longer  period  than  eighteen  months, 
but  may  be  renewed  from  time  to  time  for  periods  of  not  more 
than  one  year,  if  approved  by  the  supreme  court  on  at  least  eight 
days'  notice  to  the  attorney-general.      In  case  of  the  intervention  of 
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any  policy-holder  or  depositor,  by  permiBsion  of  the  oourt,.eadi  policy- 
holder or  depositor  shall  defray  the  l^al  expenses  thereof,  and  no 
allowance  ahall  be  made  for  costs  or  fees  to  any  attorney  of  sncJi 
policy-holder  OT  depositor.  It  shall  be  unlawful  for  receivers  of  an 
insurance,  banking  or  railroad  corporation,  or  trust  company  to  pay 
to  any  attorney  or  oounsel  any  costs,  fees  or  allowances  until  tbe 
amounts  thereof  shall  have  been  stated  to  the  special  term  as  provided 
in  section  two  hundred  and  forty-nine  of  this  chapter,  as  expenses 
incurred,  and  shall  have  been  approved  by  that  oourt,  by  an  order  of 
tbe  court  duly  entered;  and  any  such  order  shall  be  the  subject  of 
review  by  the  appellate  division  and  the  court  of  appeals  on  an  appeal 
taken  therefrom  fay  any  party  a^^ieved  thereby. 

§  243.  Power  of  reoeiver  to  hold  real  property.  —  A  receiver,  ap- 
pointed by  or  pursuant  to  an  order  or  a  judgment,  in  an  action 
in  the  supreme  court  or  a  county  court,  or  in  a  special  proceeding  for 
the  voluntary  dissolution  of  a  corporation,  may  take  and  hold  real 
property,  upon  such  trusts  and  for  such  purposes  as  the  court  directs, 
subject  to  the  direction  of  the  court,  from  time  to  time,  respecting 
the  disposition  thereof. 

g  244.  Power  of  reoeiver  to  recover  stock  snbsoriptioni.  —  If  there 
shall  be  any  sum  remaining  due  upon  any  share  of  stock  subscribed 
in  such  corporation,  the  receiver  shall  immediately  proceed  to  recover 
the  same,  unless  the  person  so  indebted  shall  be  wh(dly  insolvent ;  and 
for  that  purpose  may  commence  and  prosecute  any  action  or  proeeed- 
ing  for  the  recovery  of  such  sum,  without  the  consent  of  any  creditors 
of  such  corporation. 

§  246.  Sa^  of  reoeiver  to  convert  aiieta  into  money.  —  The  re- 
ceivers shall,  as  speedily  as  possible,  convert  the  property  real  and 
personal,  of  the  corporation  into  money. 

§  246.  Snty  of  receiver  ai  to  private  salei.  —  A  reoeiver  duly  ap- 
pointed in  this  state  by  and  pursuant  to  a  judgment  in  an  action,  or 
by  and  pursuant  to  an  order  in  a  special  proceeding,  may,  upon  ai^li* 
cation  to  the  court  by  which  such  judgment  was  rendered,  or  socih 
order  was  made,  and  upon  notice  to  such  parties  as  may  be  entitled 
to  notice  of  applications  made  in  such  action  or  special  proceeding, 


D.qit.zeaOvGoOt^lc 


TBB   QBNBKAI.    OO&POKATION   I^W.  481 

be  anthorized  hj  the  said  court  to  sell  •»  ooDvey  the  property,  wbethw 
real  or  personal,  of  the  oorporation  of  -which  he  is  the  receiver,  at 
private  sale,  upon  sucih  terms  and  conditions  as  the  court  maj  direct 

§  S47.  Da^  of  reoeiveT  to  keep  aoeonsti.  —  They  phflU  keep  a 
regular  account  of  all  moneys  received  by  them  as  receivers;  to 
-which,  every  creditor,  or  other  person  interested  therein,  shall  be  at 
liberty,  at  all  reasonable  times,  to  have  recourse. 

§  848.  Duty  of  reeeiver  to  serve  copy  of  report  upon  attomey^en- 
ersl  and  inperintendent  of  banks.  —  All  receivers  of  insolvent  cor- 
porations vho  are  required  t^  lav  to  make  and  file  reports  of  their 
proceedings  shall  at  the  time  of  malring  and  filing  such  report,  serve 
a  copy  thereof  upon  the  attomey^eneral  of  this  state,  and  receiven 
of  such  corporations  as  report  to,  and  are  under  the  supervision 
of,  the  banking  department  shall  on  the  first  day  of  January  and 
July  of  each  year,  during  the  continuance  of  their  respective  trusts, 
file  -with  the  superintendent  of  banks  a  report,  verified  by  oath,  in 
suc^  form  as  the  superintendent  may  prescribe,  showing  the  ocm- 
dition  of  their  respective  trusts.  In  case  any  receiver  of  an  inaol- 
vent  corporation  shall  n^lect  to  make  and  file  a  report  of  his  pro- 
ceedings for  thirty  days  after  the  time  he  is  required  by  law  to 
make  and  file  such  report,  or  shall  neglect  for  the  same  length  of 
time  to  serve  a  copy  thereof  on  the  attorney-general,  as  required 
l^  this  section  the  attomey-general  may  make  a  motion  in  the  su- 
preme court  for  an  order  to  compel  the  making  and  filing  and  serving 
a  copy  on  lum  of  such  report,  or  for  the  removal  of  such  receiver 
from  his  office. 

§  849.  Duty  of  oertun  reoeiven  to  make  reports.  —  It  shall  be  the 
duty  of  every  receiver  of  an  insurance,  hanking  or  railroad  corpo- 
ration, or  trust  company,  to  present  every  six  months  to  the  special 
term  of  the  supreme  court,  held  in  the  judicial  district  wherein  the 
place  of  trial  or  venue  of  the  action  or  special  proceeding  in  which 
he  -was  appointed  may  then  be,  on  the  first  day  of  its  first  sittiug, 
after  the  expiration  of  such  six  months,  and  to  file  a  copy  of  the 
same,  if  a  receiver  of  a  bank  or  trust  company,  -with  the  superin- 
tendent of  banks;  if  a  receiver  of  an  insurance  company,  witli  the 
superintendent  of  insurance;  and  in  eaqji  case  with  the  attorney- 
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general,  an  aocount  exhibiting  in  detail  tlie  receipts  of  his  trust,  and 
the  expenses  psid  and  incurred  tlierein  during  the  preceding  six 
months.  Of  the  intention  to  present  such  account,  as  aforesaid,  the 
attora^-general,  and  also  the  soretj  or  suretiea  on  the  official  bond  of 
such  receiver,  shall  be  given  eight  days'  notice  in  writing;  and  the 
attomej-general  shall  examine  the  books  and  aooounts  of  8u<!^  re- 
ceiver at  least  once  every  twelve  months. 

§  850.  Duty  of  reoeivers  to  give  notioe  to  oreditors.  —  The  receivera 
immediately  upon  tlieir  appointment,  shall  give  notice  thereof  which 
shall  be  published  for  three  weeks  in  a  newspaper  printed  in  the 
county  where  the  principal  place  of  conducting  the  business  of  such 
corporation  shall  have  been  situated;  and  therein  shall  require, 

1.  All  persons  indebted  to  such  corporation,  by  a  day  and  at  a 
place  therein  to  be  specified,  to  rraider  an  account  of  all  debts  and 
sums  of  money  owing  by  them  respectively,  to  such  receivers  and  to 
pay  the  same. 

2.  All  persons  having  in  their  possession  any  property  or  effects 
of  such  corporation  to  deliver  the  same  to  the  said  recedvers  by  the 
day  BO  appointed. 

3.  All  the  creditors  of  such  corporation  to  deliver  their  respective 
accounts  and  demands  to  the  receivers  or  one  of  them,  by  a  day  to  be 
therein  specified,  not  less  than  forty  days  from  the  first  publication  of 
such  notice. 

4.  AU  persoDB  holding  any  open  or  subsisting  contract  of  such 
corporation,  to  present  the  same  in  writing  and  in  detail  to  sucb 
receivers,  at  the  time  and  place  in  such  notioe  specified. 

§  251.  Deliver;  of  property  and  payment  of  debti  to  receiver  after 
notice.  —  After  the  first  publication  of  the  notice  of  the  appointment 
of  receivers,  every  person  having  poeseseion  of  any  property  belong- 
ing to  such  corporation,  and  every  person  indebted  to  such  corpora- 
tion, shall  account  and  answer  for  the  amount  of  sut^  debt  and  for 
the  value  of  such  property  to  the  said  receives, 

§  852.  Penalty  for  oonoealii^  property  from  reoeirer.  — •  'Every  pei^ 
son  indebted  to  such  corporation,  or  having  the  poesessitm  or  custody 
of  any  property  or  thing  in  action,  beltmging  to  it,  who  shall  conceal 
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the  same,  and  not  deliTetr  a  just  and  true  acoount  of  such  indebted- 
ness, or  not  deliver  such  proper^  or  thing  in  action,  to  the  receiverB, 
or  one  of  tbem,  bj  the  da;  for  that  purpose  appointed,  shall  forfeit 
double  the  amount  of  su(^  debt,  or  double  the  value  of  such  property 
so  concealed;  which  penalties  may  be  recovered  by  the  receivere. 

§  853.  Duty  of  reoeiver  to  etU  erediton'  meeting.  —  They  shall 
call  a  general  meeting  of  the  creditors  of  such  corporation,  within 
four  months  from  the  time  of  their  appointment  by  a  notice  to  be 
published  in  the  same  manner,  as  hereinbefore  directed  respecting 
the  publication  of  the  notice  of  their  appointment ;  in  which  notice, 
they  shall  specify  the  place  and  time  of  such  meeting,  which  time 
shall  not  be  more  than  three  months,  nor  less  than  two  months  after 
the  first  publication  of  such  notice.  Every  such  notice  shall  be  pub- 
lished at  least  once  in  each  week,  until  the  time  of  such  meeting. 

§  2M.  Froceedingi  at  oreditort'  meeting.  —  At  such  meeting,  or 
other  adjourned  meeting  thereafter,  all  accounts  and  demands  for 
and  against  such  corporation,  and  all  its  open  and  subsisting  con- 
tracts, shaU  be  ascertained  and  adjusted  as  far  as  may  be,  and  the 
amount  of  moneys  in  the  hands  of  the  receivers  declared. 

§  206.  Seduction  of  diibtmements  and  oommitiiont  ttj  receiver.  — 
Out  of  the  moneys  in  their  hands  the  receivers  may  first  deduct  all 
the  necessary  disbursements  made  I^  them  in  the  discharge  of  their 
duty  and  such  commissions  as  may  be  allowed  by  law. 

§  256.  Befusding  oontidention  of  mbiiating  oontraoti.  —  If  there 
shall  be  any  open  and  subsisting  engagements  or  contracts  of  such 
corporaticm,  whidi  are  in  the  nature  of  insurances  or  contingent  en- 
gagements of  any  kind,  the  receivers  may,  with  the  consent  of  the 
party  holding  such  engagement,  cancel  and  discharge  the  same,  by 
refunding  to  such  party  the  premium  or  consideration  paid  thereon 
by  such  corporation,  or  so  much  thereof  as  shall  be  in  the  same 
proportion  to  the  time  which  shall  remain  of  any  risk  assumed  by 
such  engagement,  as  the  whole  premium  bore  to  the  whole  term  of 
such  risk ;  and  upon  sudi  amount  being  paid  by  such  peceivers  to  the 
person  holding  or  being  the  legal  owner  of  su6h  engagement,  it  shall 
be  deemed  canceled  and  discharged  as  against  such  receivers. 
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§  2S7.  BetentioB  of  ftmdi  for  mliaisting  omtracta  itnd  pending  aiiiti. 
—  The  TecelverB  shall  retain  out  of  the  moneys  in  their  hands,  s 
sufficient  amount  to  pay  the  sums,  which  they  are  hereinbefore  au- 
thorized to  pay,  for  the  purpose  of  oanceliog  and  discharging  any 
open  or  subsisting  engagements.  If  any  suit  be  pending  against 
the  corporation  or  against  the  receivers,  for  any  demand,  the  re- 
ceivers may  retain  the  proportion  which  would  belong  to  such  demand 
if  established,  and  the  necessary  costs  and  proceedings,  in  their  hands, 
to  be  applied  according  to  the  event  of  such  suit,  or  to  be  distributed 
in  a  second  or  other  dividend. 

§  8S8,  FaTment  of  debts  not  due.  —  Every  person  to  whom  a  oor- 
poration  shall  be  indebted  on  a  valuable  consideration,  for  any  sum 
of  money  not  due  at  the  time  of  such  distribution,  but  payable  after- 
wards, shall  receive  his  proportion  with  other  creditors,  after  deduct- 
ing a  rebate  of  legal  interest  upon  the  sum  distributed,  for  the  time 
unexpired  of  such  credit 

§  8S9.  AUowR&oe  of  set-offs.  —  Where  mutual  credit  has  been 
given  by  any  oorporation,  and  any  other  person,  or  mutual  debts 
have  subsisted  between  such  corporation  and  any  other  person,  the 
receivers  may  set  off  such  credits,  or  debts,  and  pay  the  int>p<«tioo 
or  receive  the  balance  due.  But  no  set-off  shall  be  allowed  of  any 
daim  or  debt,  which  would  not  have  been  entitled  to  a  dividend,  u 
hereinbefore  directed. 

No  setoff  shall  be  allowed  by  such  receivers,  of  any  claim  or  debt, 
whidi  shall  have  be^i  purchased  by,  or  transferred  to,  the  person 
Maiming  ita  allowance,  whi(^  could  not  have  been  set  off  by  him,  in 
a  suit  brought  by  such  receivers, 

§  860.  Penalties  recovered  bj  receiver.  —  AB  penalties  which  shall 
be  recovered  by  any  receivers,  pursuant  to  the  provisicms  of  this 
article,  shall  be  deemed  a  part  of  the  pn^rty  of  the  cfaporation, 
and  shall  be  distributed  as  such  among  its  creditors. 

§  861.  Order  of  payment  by  receiver.  —  The  receivers  shall  dis- 
tribute the  residue  of  the  moneys  in  their  bands,  among  all  those 
who  shall  have  exhibited  their  claims  as  creditors,  and  whose  debt* 
shall  have  been  ascertained^  as  follows : 
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1.  All  debts  due  hy  such  corporation  to  the  United  States,  and 
all  debts  entitled  to  a  preference  under  tbe  lawa  of  United  States. 

2.  All  debts  that  ma;  be  owing  b;  the  corporation  as  guardian, 
eseeutor,  administrator  or  trustee ;  and  if  there  be  not  Bufficient  to  pay 
alt  debts  of  the  character  above  specified,  then  a  distribution  shall  be 
made  among  them,  in  proportion  to  their  amonnts  respectively. 

3.  Jadgmenta  actually  obtained  against  such  corporation,  to  the 
extent  of  the  value  of  the  real  estate  on  which  they  shall  respectively 
be  liens. 

4.  All  other  creditors  of  such  corporation,  in  proportion  to  their 
respective  demands,  without  giving  any  preference  to  debts  due  on 
specialties. 

§  86S.  Fulnn  to  file  claim  before  flnt  dividend.  —  Every  creditor 
who  shall  have  neglected  to  exhibit  his  demand  before  the  first  divi- 
dend and  who  shall  deliver  his  account  to  the  receivers  before  the 
second  dividend,  shall  receive  the  sum  be  would  have  been  entitled 
to  on  the  first  dividend,  before  any  distribution  be  made  to  the  other 
creditors. 

§  863.  Second  dividend  by  receiver.  —  If  the  whole  of  the  prop- 
erty of  suet  corporation  be  not  distributed  on  the  first  dividend,  the 
receivers  shall,  within  one  year  thereafter,  make  a  second  dividend 
of  all  the  moneys  in  their  hands,  among  the  creditors  entitled  thereto ; 
of  which,  and  that  the  same  will  be  a  final  dividend,  three  weeks' 
notice  shall  be  inserted  once  in  each  week  in  a  newspaper  printed 
in  the  coun^  where  the  principal  place  of  business  of  such  corpora- 
ticai  was  sitnated. 

Such  second  dividend  shall  be  made  in  all  respects  in  the  same 
manner  as  herein  prescribed  in  relation  to  the  first  dividend,  and 
no  other  ^all  be  made  thereafter  amimg  the  creditors  of  such  cor- 
poration, except  to  the  creditors  having  suits  against  it,  or  against 
the  receivers,  pending  at  the  time  of  such  second  dividend,  and 
except  of  the  moneys  which  may  be  retained  to  pay  such  creditors, 
as  herein  provided. 

§  264.  Surplus  to  itookholders.  —  If  after  the  second  dividend  is 
made,  there  shall  remain  any  surplus  in  the  hands  of  the  receivers, 
they  shall  distribute  the  same  among  the  stockholders  of  such  cor- 
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poratioD,  in  proportion  to  the  respective  amounts  paid  in  by  tliem, 
sererall;,  on  their  shares  of  stock. 

§  266.  Bitpoiition  of  moneys  retained  hj  reoeiver  for  anits.  —  When 
any  suit  pending  at  the  time  of  the  second  dividend  shall  be  termi- 
nated, they  shall  apply  the  moneys  retained  in  their  hands  for 
that  purpose,  to  the  payment  of  the  amount  recovered,  and  their 
necessary  charges  and  expenses;  and  if  nothing  shall  have  been 
recovered,  they  shall  distribute  such  moneys,  after  deducting  their 
expenses  and  cost,  among  the  creditors  and  stockholders  of  the  cor- 
poration, in  the  same  manner  as  herein  directed  in  respect  to  a 
second  dividend. 

§  266.  Duty  of  receiver  ai  to  unclaimed  dividend.  —  If  any  divi- 
dend that  shall  have  been  declared,  shall  remain  unclaimed  by  the 
person  entitled  thereto  for  one  year  after  the  same  was  declared, 
the  receiver  shall  consider  it  as  relinquished,  and  shall  distribute 
it,  on  any  subsequent  dividend,  among  the  other  creditors. 

§  367.  Effect  of  failure  to  file  claim  before  leooud  dividend.  —  After 
such  second  dividend  shall  have  been  made,  the  receivers  ahall  not 
be  answerable  to  any  creditor  of  such  corporatitm,  or  to  any  pei^ 
son  having  claims  against  such  corporation,  by  virtue  of  any  c^>eD 
or  subsisting  engagement,  unless  the  demands  of  each,  creditor  shall 
have  been  exhil»ted,  and  the  engagements  upon  which  such  claims 
are  founded,  shall  have  been  presented  to  the  said  receivers,  in  detail 
and  in  writing,  before  or  at  the  time  specified  by  thera  in  their  notice 
of  a  second  dividend. 

§  268.  Final  aooonntinff  by  receiver.  —  A  receiver  shall  apply 
within  one  year  after  qualifying  as  such  for  a  final  settlement  of 
his  accounts  and  an  order  for  distribution,  or  shall  apply  to  the 
court  upon  notice  to  the  attorney-general  for  an  extension  of  time, 
setting  forth  the  reasons  why  tie  is  unable  to  close  his  accounts, 
which  order  may  be  granted  in  the  discretion  of  the  court.  The 
attorney-general  or  any  creditor,  or  any  party  interested,  may  apply 
for  an  order  that  the  receiver  show  cause  why  an  accounting  and 
distribution  shall  not  be  had  at  any  time  after  the  expiration  of 
one  year  after  the  receiver  qualifies ;  and  it  shall  be  the  duty  of  the 
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attomey-geiieral  after  the  ez^nration  of  ei^teen  months  fnmi  tlie 
time  the  reoeiver  emters  upon  his  duties,  in  case  he  has  not  applied 
for  a  final  aettlemeait  of  his  accounts,  to  applj  for  such  an  order 
on  notice  to  such  receiver.  In  case  of  suoh  application  by  a  party 
other  than  the  receiver  the  court  shall  direct  the  receiver  to  take 
steps  to  account  with  all  convenient  speed.  Hie  receiver  is  not 
required  or  authorized  to  file  any  account,  except  as  herein  provided, 
except  by  special  order  of  the  court 

§  269.  Hotioe  of  final  aooonnting.  —  Previous  to  rendering  such 
account  the  receiveis  shall  insert  a  notice  of  thoir  intention  to  pre- 
sent the  same,  once  in  each  week,  for  three  weeks,  in  a  newspaper, 
of  the  county  in  which  notices  of  dividends  are  herein  required  to 
be  inserted,  specifying  the  time  and  place  at  which  such  account 
will  be  rendered.  Said  receivers  shall  also  give  notice  to  the  sure> 
ties  on  their  official  bonds,  as  provided  in  section  227  of  this  chapter. 

(Aa  utnidod  hj  eh.  240,  Iawb  of  1M9.     In  eff«ot  April  28,  1009.) 

§  870.  Hearii^  on  final  soooonting.  —  Upon  the  coming  in  of  such 
report,  the  court  shall  hear  the  allegati(»ta  of  all  concerned  therein 
and  shall  allow  or  disallow  such  account,  and  decree  the  same  to  be 
final  and  conclusive  upon  all  the  creditors  of  such  corporation,  upon 
all  persons  who  have  claims  against  it,  upon  any  open  or  subsisting 
engagement,  and  nptm  all  the  stockholders  of  such  corporation. 

§  871.  Beferenoe  of  final  aooonnt.  —  The  referee  to  whcnn  sudi 
account  shall  be  referred,  shall  hear  and  examine  the  proofs,  vouchen 
and  documents  offered  for  or  against  such  account,  and  shall  report 
thereon  fully  to  the  court 

g  878.  FnTtber  wwonnting.  —  Such  receivers  shaU  also  account 
from  time  to  time  in  the  same  manner,  and  with  the  like  effect,  for 
all  moneys  which  shall  come  to  their  hands  after  the  rendering  of 
such  account,  and  for  all  moneys  which  shall  have  berai  retained  by 
them  for  any  of  the  purposes  hereinbefore  specified,  and  shall  pay 
into  court  all  unclaimed  dividends. 

§  873.  Bemonl  of  receiver.  —  Such  receivers  may  be  removed  by 
the  court 

§  274.  Vuanoy.  —  Any  vacancy  created  by  removal,  death  or 
otherwise,  may  be  supplied  by  the  court 
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§  87S.  Bennooiatioii  bj  receiver.  —  Any  receiver  who  shall  be  de 
sirooa  of  renouncing  the  trost  vested  in  him,  may  apply  to  the  court 
from  whom  his  appointment  waa  reoeived,  for  an  order  to  all  per- 
Bons  interested,  to  show  cause  why  such  rennnciatiim  should  not  be 
accepted. 

Such  applioati(Hi  shall  be  accompanied  by  a  full,  true  and  juat 
aooonnt  of  all  the  transactions  oi  such  receiver,  and  particularly  of 
the  property,  moneys  and  effects  received  by  him ;  of  all  payments 
made,  whether  to  creditors  or  otherwise ;  and  of  the  remaining  efiects 
and  proper^  of  the  corporati<m,  in  respect  to  which  he  was  appointed 
receiver,  witiiin  his  knowledge,  and  the  situation  of  the  same. 

To  such  account  shall  be  annexed  the  affidavit  of  the  receiver  that 
the  said  account  is  in  all  respects  just  and  true,  according  to  the  best 
of  bis  knowledge  and  belief;  which  affidavit  shall  be  subscribed  and 
sworn  to,  before  the  court,  to  whom  the  application  is  made,  and 
shall  be  certified  by  the  clerk  of  the  court 

Such  court,  shall  thereupon  grant  an  order,  directing  notice  to  be 
girea  to  all  perB<Hur  interested  in  the  property  of  the  ocn-poration,  in 
reepeot  to  which  such  receiver  was  appointed,  to  show  cause  on  & 
day  or  at  a  term  and  at  a  i^ace  therein  to  be  specdfied,  why  he  should 
not  be  permitted  to  renounce  his  appointment. 

Soch  notice  shall  be  published  cmce  in  each  week,  for  six  weeks 
Buccessively  in  such  newspapers,  as  suc^  court  shall  direct 

On  ^  day  appconted  for  such  hearing,  and  on  such  other  days 
as  shall  frcHU  time  to  time  be  appointed,  if  it  shall  appear  that  notice 
was  duly  published,  the  court  shall  proceed  to  bear  the  proems  and 
aUegations  of  the  parties. 

If  it  shall  appear  that  the  proceedings  of  such  receiver,  in  relation 
to  his  trust,  have  been  fair  and  b<niest,  and  particularly  in  the  col- 
lection of  ih.6  property  and  debts  vested  in  him ;  and  if  such  court 
be  satisfied  that  for  any  reason  it  is  inexpedient  for  sucli  receiver  to 
continue  in  the  eseonti<m  of  the  duties  of  his  appoinbnent,  and  (hat 
such  duties  can  be  executed  by  another  receiver,  without  injury  to 
the  property  of  the  corporation,  or  to  die  creditors ;  and  if  no  good 
cause  to  the  contrary  appear,  such  court  shall  grant  an  order,  allow- 
ing such  receiver  to  renounce  his  appointment 

Upon  such  order  being  granted,  such  receiver  shall  be  disdiaiged 
fnnn  the  trust  reposed  in  him,  and  his  power  and  authority  shall 
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theKupoD  cease;  but  he  shall,  notwithstanding,  remain  subject  to 
any  liability  he  ma;  have  incurred,  at  any  time  previous  to  the 
granting  of  such  order,  in  the  management  of  his  trust. 

The  expense  of  all  proceedings  in  effecting  such  renunciation  ^11 
be  paid  by  the  reoeiver  making  the  application. 

g  276.  Control  of  rooeiTer  try  oonrt.  —  The  receiverB  ahall  be  sub- 
ject to  the  control  of  the  court  and  may  be  omnpelled  to  account  at 
any  time. 

§  277.  Commisuoni  and  ei^eniei  of  reoeiver  In  Tolontary  disioln- 
tUm.  —  A  receiver  appointed  pursuant  to  article  nine  is  entitled,  in 
addition  to  bis  necessary  expenses,  to  commissicms  upon  the  sums 
received  and  disbursed  1^  him  as  the  court  by  which  or  the  judge 
by  vrb<HQ  he  is  appointed  allows,  as  follows :  On  the  first  twenty 
tboosand  dollars  not  exceeding  five  per  centum ;  on  the  next  eighty 
thooaand  dollars,  not  exceeding  two  and  one-hali  per  centum  and  on 
the  rmnainder,  not  exceeding  one  per  centum ;  but  in  case  the  oom- 
miasime  of  a  receiver  so  computed  shall  not  amount  to  one  hundred 
dollars,  said  court  or  judge  may  in  bis  or  its  discretion  allow  said 
reoeiver  such  a  sum  not  exceeding  one  hundred  dollars  for  bis  com- 
missions aa  ahall  be  commeuBurate  with  the  services  rendered  1^ 
said  receiver. 

§  878.  Commiiflions  and  ezpenies  of  reoeiver  except  in  volontarj 
dissolution.  —  A  receiver  of  a  corporation,  except  a  reoeiver  appointed 
in  proceedings  for  its  voluntary  dissolution,  is  entitled,  in  additicm 
to  his  neceesary  expenses,  to  sudi  commissions,  not  exceeding  two 
and  (me-half  per  centum  upon  the  sums  received  and  disbursed  by 
him,  as  the  court  by  which  or  the  judge  by  whom  he  is  appointed 
allows,  but  except  upon  a  final  accounting  such  a  receiver  shall  not 
receive  on  account  of  his  services  for  any  one  year  a  greater  amount 
than  twelve  thousand  dollars,  nor  for  any  period  less  than  a  year 
more  than  at  that  rate.  Upon  final  accounting,  the  court  may  make 
an  additional  allovrance  to  such  receiver,  not  exceeding  two  and  one- 
half  per  centum  upon  the  sums  received  and  disbursed  by  him,  if 
the  court  is  satisfied  that  he  has  performed  services  that  fairly  entitle 
him  to  such  additional  allowance.  Where  more  than  one  receiver 
shall  be  appointed,  the  compensation  herein  provided  shall  be  divided 
between  said  receivers. 
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AETICLE  12. 

Pbovisioks  Apfuoablb  to  Two  ob  Ko&h  of  teb  FoaBoonra 
Pbocebdhtob  oe  Actionb. 

Section  300.  Application  of  praceding  articles  to  certAio  corporationa. 

301.  Officers  and  agents  maj  be  compelled  to  teatifj  in  certain  aotlons. 

302.  Injunction  staTing  actions  by  oreditors  in  certain  actions. 

303.  Creditors  of  corporation  maj  b«  brought  in  to  prove  their  elaims 

in  oertain  actions. 

304.  When  attorney -general  must  bring  certain  actions. 

30fi.  Eequisites  of  injunction  against  corporationB  in  oertain  cases. 

306.  Appointment  of   receivers   of   property  of  corporations. 

307.  Judicial   suspension  or  removal  of  officer  of  corporation. 

308.  Application  of  the  last  three  sections. 

309.  Mimomer  not  available  in  action  against  stockholder. 

310.  Appraisal  of  property  of  insolvent  corporation. 

Sll.  Application  by  attorney-general  for   removal   of  receiver  and  to 
facilitate  closing  affairs  of  receivership. 

312.  Service  of   papers  upon   attorney-general. 

313.  Dwignation  of  depositories  of  funds  in  order  appointing  reoeiver. 

314.  Application  to  the  court  in  certain  actions  and  proceedings. 

315.  County  -wherein  action  may  be  brought  by  attorney-general  on 

behaU  of  the  people. 

316.  Preferences  in  actions  of  proceedings  by  or  against  receivers. 

§  300.  Application  of  preoedii^  artiolM  to  oertain  oorporatioBt.  — 
Articles  fifth,  sixth  or  seventli  of  this  chapter  do  not  apply  to  & 
religions  corporation ;  or  to  a  municipal  or  other  political  corporation, 
created  hj  the  coostitutton,  or  b;  or  under  the  laws  of  the  state; 
or  to  aoj  corporation  which  the  regents  of  the  university  have  power 
to  dissolve,  except  upon  the  application  of  the  regents,  or  of  the 
trustees  of  such  a  corporation;  and  in  aid  of  its  liquidatlcm  under 
fauch  dissolution. 

g  301.  OiBoen  and  agents  may  be  compelled  to  testify  in  oertein 
aotioni.  —  In  an  action,  brou^t  as  prescribed  in  articles  fifth,  sixth 
or  seventh,  a  stockholder,  officer,  alienee,  or  agent  of  a  corporatioD, 
is  not  excused  from  answering  a  question,  relating  to  the  manage- 
ment of  the  corporatiim,  or  the  transfer  or  disposition  of  its  property, 
on  Uie  ground  that  bis  answer  may  expose  the  corporation  to  a  for- 
feiture of  any  of  its  corporate  rights,  or  will  tend  to  conviot  him 
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of  a  crimmal  offenee,  or  to  subject  him  to  a  penalty  or  forfeiture. 
But  hiB  testimony  shall  not  be  used,  as  evideace  against  him,  in  a 
criminal  action  or  special  proceeding. 

§  308.  Injtutotion  itaTing  aotioni  by  creditor*  in  certain  aotioni.  — 
In  such  an  action,  the  court  may,  in  its  discretion,  on  the  application 
of  either  party,  at  any  stage  of  the  action,  before  or  after  final  judg- 
ment, and  with  or  without  security,  grant  an  injunction  order,  re- 
straining the  creditors  of  the  corporation  from  bringing  actions 
against  the  defendants,  or  any  of  them,  for  the  recovery  of  a  sum 
of  money,  or  from  taking  any  further  proceedings  in  snoh  actions, 
theretofore  commenced.  Such  an  injunction  has  the  same  effect, 
and,  except  as  otherwise  expressly  prescribed  in  this  section,  is  sub- 
ject to  the  same  provisionfi  of  law,  as  if  eadi  creditor,  upon  whom 
it  is  serred,  was  named  therein,  and  was  a  party  to  the  action  in 
which  it  is  granted. 

§  303.  Creditors  of  corporation  may  be  brought  in  to  prove  their 
olftimi  in  certain  actioni.  —  In  such  an  action,  the  oonrt  may,  at  any 
stage  of  the  action,  before  or  after  final  jndgment,  m^ake  an  order 
requiring  all  the  creditors  of  the  corporation  to  exhibit  and  prove 
their  claims,  and  thereby  make  themselves  parties  to  the  action,  in 
such  a  manner,  and  in  such  a  reasonable  time,  not  less  than  six 
months  from  the  first  publication  of  notice  of  the  order  as  the  court 
directs ;  and  that  the  creditors,  who  make  default  in  so  doing,  shall 
be  precluded  from  all  benefit  of  the  judgment,  and  from  any  dis- 
tribution which  may  be  made  thereunder,  except  as  hereinafter  pro- 
vided. Notice  of  the  order  must  be  given  by  publication,  in  such 
newspapers,  and  for  such  a  length  of  time,  as  the  court  directs. 
Notwithstanding  such  order  any  such  creditor  who  E^all  exhibit  and 
prove  his  claim  in  the  manner  directed  thereby,  with  proof,  by  affi- 
davit or  otherwise,  that  he  has  had  no  notice  or  knowledge  thereof 
in  time  to  comply  therewith,  any  time  before  an  order  is  made 
directing  a  final  distribution  of  tiie  assets  of  such  oorporation,  shall 
be  entitled  to  have  his  claim  received,  and  shall  have  the  same  rights 
and  benefits  thereon,  so  far  as  the  assets  of  such  corporation  then 
remaining  undistributed  may  render  possible,  as  if  his  daim  bad 
been  exhibited  and  proved  within  the  time  limited  by  such  order. 
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§  304.  When  ftttomey-general  moit  bring  certain  actioni.  —  Where 
the  attomej-general  has  good  reaeon  to  believe,  that  an  actioo  can 
be  maintained  in  behalf  of  the  people  of  the  state,  aa  prescribed  in 
articles  fifth,  sixth  or  seventh  of  the  chapter,  except  section  one 
hundred  and  thirty  of  this  chapter,  he  must  bring  an  action  accord- 
ingly, or  apply  to  a  competent  conrt  for  leave  to  bring  an  action, 
aa  the  case  requires;  if,  in  his  opinion,  the  public  interests  require 
that  an  acticm  should  be  brought  In  a  case  where  the  action  can 
be  brought  only  by  the  attomey-^neral  in  behalf  of  the  people, 
if  a  creditor,  stockholder,  director,  or  trustee  of  the  corporation, 
applies  to  the  attorney-general  for  that  purpose,  and  furnishes  the 
security  required  by  law,  the  attorney-general  must  bring  the  action, 
or.  apply  for  leave  to  bring  it,  if  he  has  good  reason  to  believe,  that 
it  can  be  maintained.  Where  suc^  an  application  ia  made  section 
nineteen  hundred  and  eigh^-six  of  the  code  of  dvil  procedure  applies 
thereto,  and  to  the  action  brought  in  pursuance  thereof. 

§  308.  Beqaisitei  of  injusotion  againit  oorporationi  in  certain  cases. 

—  An  injunction  order,  suspending  the  general  and  ordinary  busi- 
ness of  a  corporation.  Or  suspending  from  ofiBoe,  or  restraining  from 
the  performance  of  his  duties,  a  trustee,  director,  or  other  officer 
thereof,  can  be  granted  only  by  the  court,  upon  notice  of  the  appli- 
cation therefor,  to  the  proper  officer  of  the  corporation,  or  to  the 
trustee,  director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  section,  it  is  void, 

§  806.  Appointment  of  reoeiven  of  proper^  of  oorporationi.  —  A 
receiver  of  the  property  of  a  corporation  can  be  appointed  only  by 
the  court,  and  in  one  of  the  following  cases: 

1.  An  action,  brought  as  prescribed  in  articles  fifth,  sixth  or  seventh 
of  this  chapter. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  the 
property,  of  which  the  receiver  is  appointed,  where  the  mortgage 
debt,  or  the  interest  thereupon,  has  remained  unpaid,  at  leats  thirty 
days  after  it  was  payable,  and  after  payment  thereof  was  duly  de- 
manded of  the  proper  officer  of  the  corporation  and  where  either  the 
income  of  the  property  is  specifically  mortgaged,  or  the  property  itaelf 
is  probably  insufficient  to  pay  the  mortgage  debt 
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3.  An  action  brou^t  hj  the  attomej^iiOTal,  or  hj  a  stockholder, 
to  preserve  the  asseta  of  a  corporation,  having  bo  officer  empowered 
to  hold  the  same. 

4.  A  special  proceeding  for  the  volimtaiy  diBsolution  of  a  cor- 
poration. 

5.  Upon  the  application  of  the  regents  of  the  aniTersity,  in  aid 
of  the  liquidation  of  a  corporation  whose  diaeoluticHi  thej  contem- 
plate or  have  decreed;  or  upon  the  application  of  the  tmsteee  of 
BQch  a  corporation,  with  notice  to  the  r^ents. 

Where  the  receiver  is  appointed  in  an  action,  otherwise  than  by 
or  pursuant  to  a  final  judgment,  notice  of  the  application  for  his 
appointment  must  be  given  to  the  proper  officer  of  the  corporation. 

§  307.  Todicial  ■nipeniion  or  removal  of  offioei  of  oorporatioD.  — 

A  tjnistee,  director,  or  other  officer  of  a  corporation  shall  not  be  sus- 
pended or  removed  from  office,  by  a  court  or  judge,  otherwise  than 
by  the  final  judgment  of  a  competent  court,  in  an  action  brought  l^ 
the  attorney-general,  as  prescribed  in  section  ninety  of  this  chapter. 

§  308.  Appliettitm  of  the  lut  three  leotioni.  —  The  last  three 
sections  apply  to  an  action  or  special  proceeding,  against  a  corpo- 
ration created  by  or  under  the  laws  of  the  state,  or  a  trustee,  director, 
or  other  officer  thereof  or  against  a  corporation  created  by  or  undra 
the  laws  of  another  state,  government,  or  country,  or  a  trustee, 
director,  or  other  officer  thereof,  where  the  corporation  does  busi- 
ness within  the  state,  or  has,  within  the  state,  a  businees  agency  or 
a  fiscal  agency,  or  an  agencr^  for  the  transfer  of  its  stock. 

I  30B.  Kinomer  not  available  in  aotion  against  itooUioldei.  — 
Where  an  action,  authorized  by  a  law  of  the  state,  is  brought  against 
one  or  more  persons,  as  stockholders  of  a  corporation,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant  in  the  action  on  the  ground  that  the  plaintiff 
has  joined  with  him,  as  a  defendant  in  the  action,  a  person,  whose 
name  appears  on  the  stock-books  of  the  corporation,  as  a  stockholder 
thereof,  by  the  name  so  appearing;  but  who  is  misnamed,  or  dead, 
or  is  not  liable  for  any  cause.  In  such  a  case,  the  court  may,  at 
any  time  before  final  judgment,  upon  motion  of  either  party,  amend 
the  pleadings  and  other  papers,  without  prejudice  to  the  provions 
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proceedings,  by  subsisting  the  true  name  of  the  person  intended,  or 
by  striking  out  the  name  of  the  person  who  is  dead,  or  not  liable, 
and,  in  a  proper  case,  inserting  the  name  of  his  representative  or 
successor. 

§  310.  Appraisal  of  property  of  insolvent  oorporation.  — Whenever 
by  reason  of  the  provisions  of  any  law  of  this  state  it  shall  become 
necessary  to  appraise  in  whole  or  in  part  the  property  of  any  cor- 
poration in  the  Lands  of  a  receiver  or  otherwise,  the  persons  whose 
duty  it  shall  be  to  make  such  appraisal  shall  value  the  real  estate 
at  its  full  and  true  value,  taking  into  consideration  actual  sales 
of  neighboring  real  estate  similarly  situated  during  the  year  imme- 
diately preceding  the  date  of  such  appraisal,  if  any;  and  they  shall 
value  all  such  property,  stocks,  bonds  or  securities  as  are  customarily 
bought  or  sold  in  open  markets  in  the  city  of  New  York  or  elsewhere, 
for  the  day  on  which  stich  appraisal  or  report  may  be  required,  by 
ascertaining  the  range  of  the  market  and  the  average  of  prices  as 
thus  found,  nmning  through  a  reasonable  period  of  time. 

§  311.  Application  by  attorney-general  for  removal  of  receiver  and 
to  facilitate  closing  affairs  of  receivership.  —  The  attorney-general 
may,  at  any  time  he  deems  that  the  interests  of  the  stockholders, 
creditors,  policy-holders,  depositors  or  other  beneficiaries  interested 
in  the  proper  and  speedy  distribution  of  the  assets  of  any  insolvent 
corporation  will  be  subserved  thereby,  make  a  motion  in  the  supreme 
court  at  a  special  term  Uiereof,  in  any  judicial  district: 

1.  For  an  order  removing  the  receiver  of  any  insolvent  corpora- 
tion and  appointing  a  receiver  thereof  in  his  stead,  or, 

2.  To  compel  him  to  account,  or, 

3.  For  such  other  and  additional  order  or  orders  as  to  him  may 
seem  proper  to  facilitate  the  closing  up  of  the  affairs  of  such  receiver- 
ship, and 

Any  appeal  from  any  order  made  upon  any  motion  under  this 
section  shall  be  to  the  appellate  division  of  the  department  in  whidn 
such  motion  is  made. 

§  312.  Service  of  papers  npon  attorney-general.  —  A  copy  of  all 
motions  and  all  motion  papers,  and  a  copy  of  any  other  application 
to  the  court,  together  with  a  copy  of  the  order  or  judgment  to  be 
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proposed  thereon  to  the  court,  in  every  action  or  proceeding  for 
the  disBolntion  of  a  corporation  or  a  distributi<Hi  of  its  asseta,  shall, 
in  all  cases,  be  served  on  the  attorney-general,  in  the  same  manner 
as  provided  by  law  for  the  service  of  papers  on  attorneys  who  have 
appeared  in  actions,  whether  the  applications  but  for  this  secttcoi 
would  be  ex  parte  or  upon  notice,  and  no  order  or  judgment  granted 
shall  vary  in  any  material  respect  ^m  the  relief  specified  in  such 
copy,  order  or  judgment,  unless  the  attorney-general  shall  appear 
on  the  return  day  and  shall  have  been  heard  in  relation  thereto; 
and  any  order  or  judgment  granted  in  any  action  or  proceeding 
aforesaid,  without  such  service  of  such  papers  upon  the  attorney- 
general,  shall  be  void,  and  no  receiver  of  any  such  corporation  shall 
pay  to  any  person  any  money  directed  to  be  paid  by  any  order  or 
judgment  made  in  an  sudi  action  or  proceeding,  until  the  expiration 
of  eight  days  after  a  certified  copy  of  such  order  or  judgment  shall 
have  been  served  as  aforesaid  upon  the  attorney-general. 

§  313.  Det^ation  of  depoiitoriea  of  funds  in  order  appointing 
receiver.  —  All  orders  appointing  receivers  of  corporations  shall 
designate  therein  one  or  more  places  of  deposit,  wherein  all  funds 
of  the  corporation  not  needed  for  immediate  disbursement  shall  be 
deposited  and  no  deposits  or  investments  of  such  trust  fimds  shall 
be  made  elsewhere,  except  upon  the  order  of  the  court  upon  due 
notice  given  to  the  attorney-general. 

g  314.  Applimtiim  to  the  court  in  certain  actioni  and  proceedings. 
—  All  applications  to  the  court  shall  be  made  in  the  judicial  district 
where  the  principal  office  of  the  corporation  against  which  proceed- 
ings are  talcen  is  located,  excepting  such  applications  as  are  made  in 
actions  brought  by  the  attorney-general  on  behalf  of  the  people  of 
the  state,  and  all  such  applications  shall  be  made  in  the  judicial 
district  in  which  the  action  is  triable, 

§  310.  County  wherein  action  may  be  brought  by  attorney-general 
on  behalf  of  the  people.  —  An  action  or  proceeding  brou^t  by  the 
attorney-general  on  behalf  of  the  people  of  the  state  against  any 
corporation  for  the  purpose  of  procuring  its  dissolution,  the  appoint- 
ment of  a  receiver,  or  the  sequestpation  of  its  property,  may  be 
brought  in  any  county  of  the  stata,  to  be  designated  by  the  attorney- 
general. 
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§  316.  Frefere&oes  in  sotiona  or  prooeedii^^  tij  or  i^ainst  reouTen. 

—  All  actions  or  other  l^al  proceedings  and  appeals  therefrom  or 
therein  brought  by  or  against  a  receiver  of  any  of  the  insolvent  cor- 
porations referred  to  in  this  chapter,  shall  have  a  preference  upon  the 
caleodaxa  of  all  courts  next  in  order  to  actions  or  proceedings  brooj^t 
by  the  people  of  the  state  of  New  York. 
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Ax.Tssi.moiT  un>  Bbpbux  of  Chastbb  of  Cobpoka.tioh. 

Swmon  320.  AltanUioii  uid  repMl  of  durtar. 
381.  Confliotiiig  oMpOTi.te  Uwa. 

§  320.  Altention  and  repetl  of  oluuter.  —  TbB  charter  of  every 
corporation  shall  be  sabjeot  to  alteration,  Buspenaicai  and  repeal,  i& 
the  discretion  of  the  legislature. 

§  321.  Ceuflioting  corporate  lam.  —  If  in  any  corporate  law  there 
is  or  shall  he  any  provision  in  conflict  with  any  provisions  o£  this 
chapter  or  of  the  stock  corporation  law,  the  provisicois  bo  conflicting 
shall  prevail,  and  the  provisitm  of  this  chapter  or  of  the  stock  cor- 
poration  law  with  whidi  it  conflicts  shall  not  apply  in  such  a  case. 
If  in  any  such  law  there  is  or  shall  be  a  provision  relating  to  a 
matter  embraced  in  this  chapter  or  in  the  stock  corporation  law, 
but  not  in  conflict  with  it,  soch  provision  in  soch  other  law  shall 
be  deemed  to  be  in  additi(ni  to  the  provision  in  this  chapter  or  im 
the  stock  corporation  law  relating  to  the  same  subject-matter,  and 
both  proyiedons  shall,  in  such  case,  be  applicable. 
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ABTIOLE  14. 

Liws  Repeaxed;  Cobbteucxion  ;  Whew  to  Take  Espbot. 

BMonov  330.  Laws  repeklad. 
831.  Coiutruation. 
332.  When  to  tske  effeet 

§  330.  Lawi  repealed.  —  Of  the  laws  enomerated  in  the  adiedale 
hereto  aimezed,  th&t  portion  specified  in  the  last  ootuiDn  is  hereby 
rerpealed. 
8m  P«ople  V.  (TBrim,  HI  N.  Y.  1. 

§  331.  Conitrootion.  —  NoUiiog  in  tliis  chapter  ahall  be  ocmstmed 
to  impair  any  right  or  liabili^  which  any  Axiatnng  oorporation,  its 
offioere,  directors,  stockholders,  or  creditors  may  have  or  be  sabject 
to  or  which  any  snch  corporation,  other  than  a  raihmad  corporation, 
had  or  was  subject  to  on  Uie  date  when  this  chapter  takee  effect,  by 
virtue  of  any  special  act  of  die  legislature  creating  soch  oorporation 
or  creating  or  defining  any  such  ri^t  or  liability,  unless  such  special 
act  is  repealed  by  this  chapter  or  the  other  general  laws  hereinbefore 
mentioned. 

§  332.  When  to  take  efleei  —  This  chapter  shall  take  effect  im- 
mediately. 

BoHBnju  OF  Laws  Bitkaud. 

Roriaed  Statutes Pkit  1,  ehapter  IS AD 

BarUed  Statates Part  8,  chapter  8,  title  4,  MaUoiu I;  42 

ReviMd  Statate* F>rt  8,  ohi^  6.  tlUe  4.  article  3,  eecUona W-«l 
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1838. 
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1840. 
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1847. 
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1847. 
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1847 406....  . 
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lAwiof    Oh&pter    Section  Laws  of    Chaj>teT    Section 
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The  Tax  Law  in  so  far  as  it  Directly  Relates 

to  Corporations  Formed  Under  or  Subject 

to  the  Banking  Law.* 


L&wa  OF  1909,  Chaftkb  62. 
(Chapter  60  of  ConsolidAted  Laws.) 

§  4.  Ezemptioo  from  taxatioii.  ^  The  following  property  Bhall  be 
ezeonpt  irom.  taxation: 

14.  Tho  depoaita  in  any  bank  for  Barings  which  are  due  depoBitore, 
the  aocomulations  in  any  domestic  life  inaurance  corporation,  held 
for  the  ezduBiTe  braiefit  of  the  insured,  other  than  real  estate  and 
stocks,  now  liable  to  taxation ;  the  accumulations  of  any  incorporated 
oo-operatiTe  loan  association  upon  the  shares  of  such  associatioo  held 
bj  any  person;  and  personal  property  of  any  corporation,  person, 
company  or  aasooiatiou  transacting  the  business  of  fire,  casualty  or 
surety  insurance  in  this  state  equal  in  value  to  the  unearned  pre- 
miums required  by  the  laws  of  this  state,  or  the  regulations  of  its 
insurance  department,  to  be  charged  as  a  liability. 

g  13.  StooUtolden  of  bank  taxable  on  ahaiei.  —  The  stockhoIderB 
of  every  bank  or  banking  association  organized  under  the  authority 
of  this  state,  or  of  the  United  States,  shall  be  assessed  and  taxed  on 
the  value  of  their  shares  of  stock  therein;  said  shares  shall  be  in- 
cluded in  the  valuati<m  of  the  personal  property  of  such  stockholders 
in  the  assessment  of  taxes  in  the  tax  district  where  such  bank  or 
banking  association  is  located,  and  not  elsewhere,  whether  the  said 
stockholders  reside  in  said  tax  district  or  not 

§  14.  Place  of  taxation  of  Indiridnal  bank  capital.  —  Eveiy  indi- 
vidual banker  shall  be  taxable  upon  the  amount  of  capital  invested 

•  8m  Otuuming  uid  Web«t«r'B  AiiBotat«d  N«w  Tmk  Tu  Iaw,  Flftb  BdittOB. 
[607] 
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in  bis  banking  business  in  the  tax  district  vbere  the  place  of  such 
business  is  located  and  shall,  for  that  purpose,  be  deemed  a  reeid^it 
of  such  tax  district, 

§  23.  Banks  to  make  report.  —  The  chief  fiscal  officer  of  erery 
bank  or  banking  association  organized  under  the  authority  of  this 
state,  or  of  the  United  States,  shaU,  on  or  before  the  first  da;  of 
July,  in  each  year,  furnish  the  assessors  of  the  tax  district  in  which 
its  principal  office  is  located  a  statement  under  oath  of  the  eondition 
of  such  bank  or  banking  association  on  the  first  day  of  June  next 
preceding,  stating  the  amount  of  its  authorized  capital  stock,  the 
number  of  shares  and  the  par  value  of  the  shares  thereof,  the  amount 
of  stock  paid  in,  the  amount  of  its  surplus  and  of  its  undivided 
profits,  if  any,  a  complete  list  of  the  names  and  residences  of  it^ 
stockholders  and  the  number  of  shares  held  by  each.  In  case  of 
neglect  or  refusal  oo  the  part  of  any  bank  or  banking  association  to 
report  as  herein  prescribed,  or  to  make  other  or  further  reports  as 
may  be  required,  such  bank  or  banking  association  shall  forfeit  the 
sum  of  one  hundred  dollars  for  each  failure,  and  the  additional  sum 
of  ten  dollars  for  each  day  such  failure  continues,  and  an  action 
therefor  shall  he  prosecuted  by  the  county  treasurer  of  the  county  in 
which  such  bank  or  banking  association  so  neglecting  or  refusing  to 
report  is  located,  and  in  the  city  of  New  York  by  the  receiver  of 
taxes  thereof.  There  shall,  in  addition  to  such  report,  be  kept  iu 
the  office  of  every  such  bank  or  banking  association  a  full  and  correct 
list  of  the  names  and  residences  of  all  stockholders  therein,  and  of 
the  number  of  shares  held  by  each,  and  such  lists  shall  be  subject  to 
the  inspection  of  the  assessors  at  all  times.  The  list  of  stockholders 
furnished  by  such  bank  or  banking  association  shall  be  deemed  to 
contain  the  names  of  the  owners  of  such  shares  as  are  set  (^posite 
them,  respectively,  for  the  purpose  of  assessment  and  taxation. 

§  24.  Bank  sluurei,  how  aiieiied.  —  In  assessing  the  shares  of 
stock  of  banks  or  banking  associations  organized  \mder  the  authoritv 
of  this  state  or  the  United  States,  the  assessment  and  taxation  shall 
not  be  at  a  greater  rate  than  is  made  or  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  this  state.  The  value 
of  each  share  of  stock  of  each  bank  and  banking  association,  except 
such  as  are  in  liquidation,  shall  be  ascertained  and  fixed  by  adding 
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together  the  amount  of  the  capital  stock,  surplus  and  undivided 
profits  of  such  bank  or  banking  association  and  b;  dividing  the  result 
l^  the  number  of  outstanding  shares  of  such  bank  or  banking  asso- 
ciation. The  value  of  each  share  of  stock  in  each  bank  or  banking 
association  in  liquidation  shall  be  ascertained  and  fixed  by  dividing 
the  actual  assets  of  such  bank  or  banking  association  by  the  number 
of  outstanding  shares  of  such  bank  or  banking  association.  The  rate 
of  tax  upcHi  the  shares  of  stock  of  banks  and  banking  associations 
shall  be  one  per  centum  upon  the  value  thereof,  as  ascertained  and 
fixed  in  the  manner  hereinbefore  provided,  and  the  owners  of  the 
stock  of  banks  and  banking  associations  shall  be  entitled  to  no  de- 
duction from  the  taxable  value  of  their  shares  because  of  the  personal 
indebtedness  of  such  owners,  or  for  anj  other  reason  whatsoever. 
Complaints  in  relation  to  the  assessments  of  the  shares  of  stock  of 
banks  and  banking  associations  made  under  the  provisions  of  thib 
article  shall  be  heard  and  determined  as  provided  in  section  thirty- 
seven  of  this  chapter.  The  said  tax  shall  be  in  lieu  of  all  other  taxe^ 
whatsoever  for  state,  county  or  local  purposes  upon  the  said  shares 
of  stock,  and  mortgagee,  judgments  and  other  choses  in  action  and 
personal  property  held  or  owned  by  banks  or  banking  association-) 
the  value  of  which  enters  into  the  value  of  said  shares  of  stock  shall 
also  be  exempt  from  all  other  state,  county  or  local  taxation.  The 
tax  herein  imposed  shall  be  levied  in  the  following  manner:  The 
board  of  supervisors  of  the  several  counties  shall,  on  or  before  the 
fifteenth  day  of  December  in  each  year,  ascertain  from  an  inspection 
of  the  assessment-rolb  in  their  respective  counties,  the  number  of 
shares  of  stock  of  banks  and  banking  associations  in  each  town,  city, 
village,  school  and  other  tax  district,  in  their  several  counties,  re- 
spectively, in  which  such  shares  of  stock  are  taxable,  the  names  oi 
the  banks  issuing  the  some,  respectively,  and  the  assessed  value  of 
such  shares,  as  ascertained  in  the  manner  provided  in  this  article 
and  entered  upon  the  said  assessment-rolls,  and  shall  forthwith  mail 
to  the  president  or  cashier  of  each  of  said  banks  or  banking  associa- 
Hoaa  a  statement  setting  forth  the  amount  of  its  capital  stock,  sur- 
plus and  undivided  profits,  the  number  of  outstanding  shares  thereof, 
the  value  of  each  share  of  stock  taxable  in  said  county,  as  ascer- 
tained in  the  manner  herein  provided,  and  ihe  abrogate  amount  of 
tax  to  be  collected  and  paid  by  such  bonk  and  banking  association. 
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under  the  proviBions  of  this  article.  A  certified  copy  of  each  of 
said  statements  shall  be  sent  to  the  county  treasurer.  It  shall  be 
the  duty  of  every  bank  or  banking  association  to  collect  the  tax  due 
upon  ita  shares  of  stock  from  the  sevenal  owners  of  such  shares,  and 
to  pay  the  same  to  the  treasurer  of  the  county  wherein  said  bank 
or  banking  association  is  located,  and  in  the  city  of  New  York  to 
the  receiver  of  taxes  thereof  on  or  before  the  thirty-first  day  of  De- 
cember in  said  year;  and  any  bank  or  banking  association  failing  to 
pay  the  said  tax  as  herein  provided  shall  be  liable  by  way  of  penalty 
for  the  gross  amount  of  the  tazes  due  from  all  the  owners  of  tha 
shares  of  stock,  and  for  an  additional  amount  of  one  hundred  dollars 
for  every  day  of  delay  in  the  payment  of  said  tax.  Every  bank  or 
banking  association  so  paying  the  taxes  due  upon  the  shares  of  its 
stock  shall  have  a  lien  on  the  shares  of  stock,  and  on  all  property  of 
the  several  share  owners  in  its  hands,  or  which  may  at  any  time  come 
into  its  hands,  for  reimbursement  of  the  taxes  so  paid  on  account  of 
the  several  shareholders,  with  l^al  interest;  and  such  lien  may  lie 
enforced  in  any  appropriate  manner.  The  tax  hereby  impoeed  shall 
be  distributed  in  the  following  manner :  The  board  of  supervisors  of 
the  several  counties  shall  ascertain  the  tax  rate  of  each  of  the  several 
town,  city,  village,  school  and  other  tax  districts  in  their  counties, 
respectively,  in  which  the  shares  of  stock  of  banks  and  banking  aseo- 
ciations  shall  be  taxable,  which  tax  rates  shall  include  the  proportion 
of  state  and  counly  taxes  levied  in  such  districts,  respectively,  for  the 
year  for  which  the  tax  is  imposed,  and  the  proportion  of  the  tax  on 
bank  stock  to  which  each  of  said  districts  shall  be  respectively  en- 
titled shall  be  ascertained  by  taking  such  proportion  of  the  tax  upon 
the  shares  of  stock  of  banks  and  banking  associatiwiB,  taxable  in 
such  districts,  respectively,  under  the  provisions  of  this  chapter  is 
the  tax  rate  of  such  tax  district  shall  bear  to  the  aggregate  tax  rated 
of  all  the  tax  districts  in  which  said  shares  of  stock  shall  be  taxable. 
The  clerks  of  the  several  cities,  villages  and  school  districts  to  which 
any  portion  of  the  tax  on  shares  of  stock  of  banks  and  banking  asso- 
ciations is  to  be  distributed  under  this  section  shall,  in  writing  and 
under  oath,  annually  report  to  the  board  of  supervisors  of  their  re- 
spective counties,  during  the  first  week  of  the  annual  session  of  such 
board,  the  tax  rate  of  such  city,  village  and  school  district  for  the 
year  prior  to  the  meeting  of  each  such  board.     The  said  board  of 
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Baperviflora  shall  isnie  their  warrant  or  order  to  the  county  treasurer 
on  or  before  the  15th  daj  of  December  in  each  year,  setting  forth 
the  number  of  shares  of  bank  stock  taxable  in  each  tovn,  city,  village, 
■ohool  and  other  tax  district  in  said  county,  in  whi(di  said  shares  of 
stock  shall  be  taxable,  the  tax  rate  of  each  of  said  tax  districts  for 
said  year,  the  proportion  of  tax  imposed  by  this  chapter  to  which 
each  of  said  tax  districts  is  entitled,  under  the  provisions  hereof,  and 
commanding  him  to  collect  same,  and  to  pay  the  proper  ofiBcer  in 
each  of  anoh  districts  the  proportion  of  such  tax  to  which  it  is  en- 
titled under  the  provisions  of  this  chapter.  The  said  ooun^  treas- 
urer shall  have  the  same  powers  to  enforce  the  coIlecti(m  and  pay- 
ment of  said  tax  as  are  possessed  by  the  officers  now  charged  by  law 
with  the  collection  of  taxes,  and  the  said  county  treasurer  shall  be 
entitled  to  a  commission  of  one  per  centum  for  collecting  and  paying 
out  said  moneys,  which  commission  shall  be  deducted  from  the  gross 
amount  of  said  tax  before  the  same  is  distributed.  In  issuing  their 
warrants  to  the  collectors  of  taxes,  the  board  of  supervisors  shall 
omit  therefrom  assessments  of  and  taxes  upon  the  shares  of  stock 
of  banb  and  banking  associations.  Provided,  that,  in  the  city  of 
New  York  the  statranest  of  the  bank  asseesment  and  tax  herein  pro- 
vided for  shall  be  made  by  the  board  of  tax  commisBiouers  of  said 
city,  m  or  before  the  fifteenth  day  of  December  in  each  year,  and 
by  them  forthwith  mailed  to  the  respective  banks  and  banking  asso- 
ciations located  in  said  city,  and  a  certified  copy  thereof  sent  to  the 
receiver  of  taxes  of  said  ci^.  The  tax  shall  be  paid  1^  the  respective 
banks  in  said  city  to  the  said  receiver  of  taxes  on  or  before  the  thirty- 
first  day  of  December  in  said  year,  and  said  tax  shall  be  collected 
by  the  said  receiver  of  taxes  and  shall  be  by  him  paid  into  the  treas- 
ury of  said  dty  to  the  credit  of  the  general  fund  thereof.  This  sec- 
tion is  not  to  be  construed  as  an  exemption  of  the  real  estate  of  banks 
or  banking  associations  from  taxation.  No  shares  of  stock  of  such 
banks  and  banking  associations,  by  whomsoever  held,  shall  be  exempt 
from  the  tax  herel:^  imposed. 

§  8S.  Individual  Iwnker,  how  aiseised.  —  Every  individual  banker 
doing  business  under  the  laws  of  this  state  must  report  before  the 
fifteenth  day  of  June  under  oath  to  the  assessors  of  the  tax  district 
in  which  any  of  the  capital  invested  in  such  banking  business  is 


D.qit.zeaOvGoOt^lc 


512  THE    TAZ   lAWB   SBLATinO   TO   BAItKBj   STO. 

taxable,  tlie  amount  of  capital  iavested  in  euch  banking  bosinees  in 
auoh  tax  district  on  the  .first  day  of  June  preceding.  Such  capital 
shall  be  asseaaed  as  perscmal  property  to  the  banker  in  whose  name 
such  business  is  oarried  on. 

g  26.  Hotioe  of  aitesiment  to  bank  or  banking  asKKdation.  —  llie 
assesBore  of  every  tax  district  shall,  within  ten  days  after  diey  have 
completed  the  assessment  of  the  stock  of  a  bank  or  banking  associ- 
ation, give  written  notice  to  such  bank  or  banking  association  of  such 
assessment  of  the  Glares  of  its  respective  shareholders  and  no  per- 
sonal or  other  notice  to  such  shareholders  of  such  assessment  is 
required. 

§  27.  Beporti  of  corporations.  —  Q^e  president  or  other  proper 
officer  of  every  moneyed  or  stock  corporation  deriving  an  income  or 
profit  from  its  capital  or  otherwise  shall,  on  or  before  June  fifteentb, 
deliver  to  one  of  the  assessors  of  the  tax  district  in  which  the  com- 
pany is  liable  to  be  taxed  and,  if  such  tax  district  is  in  e  county 
embracing  a  portion  of  the  forest  preserve,  to  the  comptroller  of  the 
state,  a  written  statement  specifying; 

1.  The  real  property,  ii  any,  owned  by  such  company,  the  tax 
district  in  which  the  same  is  situated  and,  unless  a  railroad  cor- 
poration, the  sums  actually  paid  therefor. 

2.  The  capital  stock  actually  paid  in  and  secured  to  be  paid  in, 
exciting  therefrom  the  sums  paid  for  real  property  and  the  amount 
<^  such  capital  stock  held  by  the  state  and  by  any  incorporated 
literary  or  charitable  institution,  and 

8.  The  tax  district  in  which  the  principal  office  of  the  company 
is  situated  or  in  case  it  has  no  principal  office,  the  tax  district  in 
which  its  operations  are  carried  on. 

Such  statement  shall  be  verified  by  the  officer  making  the  same 
to  the  effect  that  it  is  in  all  respects  juat  and  true.  If  such  state- 
ment is  not  made  within  twenty  days  after  the  fifteenth  day  of  June, 
or  is  insufficient,  evasive  or  defective,  the  assessors  may  compel  the 
corporation  to  make  a  pn^r  statement  by  mandamus. 

§  88.  Penal^  for  omistion  to  make  itatement.  —  In  case  of  neglect 
to  furnish  such  statements  within  thirty  days  after  the  tioLe  above 
provided,  the  company  ao  n^lecting  shall  forfeit  to  the  people  of 
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this  Btate  for  each  statemeat  so  omitted  to  be  furnished,  the  eum  of 
two  htuLdred  and  fif^  dollars,  and  it  shall  be  the  duty  of  the  attorney- 
general  to  prosecute  for  such  penalty  upon  information  which  shall 
be  furnished  him  by  the  comptroller.  Upon  such  statement  being 
famished  and  the  cmt&  of  the  suit  being  paid,  the  comptroller,  if  he 
diall  be  satisfied  that  such  omission  was  not  wilful,  may,  in  his 
discretion,  discontinue  such  suit 

§  72.  Colleetion  af  taxei  tiseiied  against  itooks  in  banks  and  bank- 
ing associations.  —  Every  bank  or  banking  association  shall  retain 
any  dividend  until  the  delivery  to  the  collector  of  the  tax-roll  and 
warrant  of  the  current  year,  and  within  ten  days  after  such  delivery 
shall  pay  to  such  collector  so  much  of  such  dividend  as  may  be  neces- 
Bory  to  pay  any  unpaid  taxes  assessed  on  the  stock  upon  which  such 
dividend  is  declared.  In  case  the  owner  of  such  stock  resides  in 
a  place  other  than  where  the  bank  or  banking  association  is  located, 
the  some  power  may  be  exercised  in  collecting  the  tax  so  assessed 
as  is  given  in  a  case  a  person  has  removed  from  a  tax  district  in 
which  the  assessment  was  made.  The  tax  so  assessed  shall  be  and 
remain  a  lien  on  the  shares  of  stock  against  which  it  is  assessed  till 
the  payment  of  such  tax,  and  if  the  stock  is  transferred  it  shall  be 
subject  to  such  lien.  The  collector  or  county  treasurer  may  fore- 
close such  lien  in  any  court  of  record,  and  coDect  from  the  avails 
of  the  sale  of  the  stock  the  tax  assessed  against  the  same.  In  addi- 
tion thereto,  the  same  remedy  may  be  had  for  the  collection  of  the 
tax  on  snch  shares  as  is  now  provided  by  law  for  enforcing  payment 
of  personal  tax  against  residents. 

§  183.  Certain  coiporationi  exempt  from  tax  on  capital  ttook. — 
Banks,  savings  banks,  institutions  for  savings,  title  guaranty,  insur- 
ance or  surety  corporations,  every  trust  company  incorporated,  or- 
ganized or  formed,  under,  by  or  pursuant  to  a  law  of  this  state,  and 
any  company  authorized  to  do  a  trust  company  business,  solely  or 
in  connection  with  any  other  business,  under  a  general  or  special 
law  of  this  state,  laundering  corporations,  manufacturing  corpora- 
tions to  the  extent  only  of  the  capital  actually  employed  in  this  state 
in  manufacturing,  and  in  the  sale  of  the  product  of  such  manufac- 
turing, mining  corporations  wholly  engaged  in  mining  ores  within 


D.qit.zeaOvGoOt^lc 


514  THB   TAX  I^Wa  SBU-Tino  TO  BAMKB,   BTO. 

this  state,  agricultural  and  hortioultural  societies  or  associatiooB, 
and  oorpoiatiooB,  joint-stock  companiefi  or  assooiatione  owning  or 
operating  elevated  railroads  or  surface  railroads  not  operated  bj 
ateam,  or  formed  for  supplying  water  or  gas  for  electric  or  steam 
heating,  lighting  or  power  purposes,  and  liable  to  a  tax  under  sec- 
tions one  hundred  and  eightj-five  and  one  hundred  and  eighty-six 
of  this  chapter,  shall  be  exempt  fnnn  the  payment- of  the  taxea  pre- 
scribed by  section  one  hundred  and  eightjr-two  of  this  chapter.  But 
such  a  laundering,  manufacturing  or  mining  corporation  shall  not 
be  exempted  from  the  payment  of  such  tax,  unless  at  least  for^  per 
centum  of  the  capital  stock  of  such  corporation  is  invested  in  prop- 
erty in  this  state  and  used  by  it  in  its  laundering,  manufacturing 
or  mining  business  in  this  state. 

§  188.  Frauohiae  tax  on  trust  companiei.  —  Every  trust  company 
incorporated,  oiganized  or  formed  under,  by  or  pursuant  to  a  law 
of  this  state,  and  any  company  authorized  to  do  a  trust  company's 
business  solely  or  in  connection  with  any  other  business,  under  a 
general  or  special  law  of  this  state,  shall  pay  to  the  state  annually 
for  the  privilege  of  exercising  its  corporate  franchise  or  carrying 
on  its  business  in  such  corporate  or  organized  capacity,  an  annual 
tax  which  shall  be  equal  to  one  per  centum  on  the  amount  of  its 
capital  stock,  surplus,  and  undivided  profits. 

§  189.  Franchise  tax  on  Bavingi  banks.  —  Every  savings  bank  in- 
corporated, organized  or  formed  under,  by  or  pursuant  to  a  law  of 
this  state,  shall  pay  to  the  state  annually  for  the  privilege  of  exei^ 
cising  its  corporate  franchise  or  carrying  on  its  business  in  such 
corporate  or  organized  oapaci^,  an  annual  tax  which  shall  be  equal 
to  one  per  centum  on  the  par  value  of  its  surplus  and  undivided 
earnings. 

The  "Mmiul"  tuc  imposed  "Annually"  means  a  tax  imposed  onoe  a  year 
and  Monputed  by  the  y«ar,  and  where  a  trust  oompany  does  not  comnieDoe  bad- 
ness until  six  days  before  the  expiration  of  the  tax  year,  it  should  be  taxed  for 
that  part  of  the  year  in  which  it  exercised  its  oorpormte  powers.  People  «»  r«L 
Uutual  Trust  Co.  of  Westchester  Ck>.  t>.  Miller,  177  N.  Y.  SI. 

g  ISO.  Porchase  of  state  bonds;  credit  to  be  given.  —  Every  cor- 
poration, company  or  association  required  1^  section  one  hundred 
and  eighty-seven,  one  hundred  and  eighty-eight,  or  one  hundred  and 
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eigh^-nine  of  this  chapter,  to  pay  to  the  stat«  on  annual  tax  equal 
to  a  percentage  of  its  gross  premiums,  oapital  stock,  surplus,  undi- 
vided profits  or  undivided  earnings,  or  one  Or  more,  for  the  privilege 
of  exercising  its  corporate  franchise  or  carrjing  on  Its  business  in 
such  corporate  or  organized  capacity,  which  shall  own  any  of  the 
bonds  of  the  state  of  New  Tork,  shall  have  credited  to  it  annually 
to  apply  upon  or  in  lieu  of  the  payment  of  such  tax  an  amount 
equal  to  one  per  centum  of  the  par  value  of  all  such  bonds  of  the 
state,  bearing  interest  at  a  rate  not  exceeding  three  per  centum  per 
annum,  owned  by  such  corporation,  company  or  association,  and 
registered  in  its  name  or  r^stered  in  the  name  of  a  public  depart- 
ment, a  public  officer  or  officers  of  this  state,  or  of  any  other  state, 
or  of  the  United  States,  in  trust  for  such  corporation,  company  or 
association,  on  the  thirtieth  day  of  June  prior  to  the  date  when  such 
tax  shall  become  due  and  payable;  provided,  however,  that  there 
shall  in  no  case  be  credited  to  any  such  corporation,  company  or 
association  an  amount  in  excess  of  the  amount  due  to  the  state  from 
such  corporation,  company  or  association  for  taxes  payable  to  the 
state  under  this  chapter  for  the  fiscal  year  for  which  such  credit  is 
given ;  and  further  provided  that  any  such  credit  so  allowed  under 
this  section  shall  not  bear  interest. 

§  191.  Tax  opon  foreign  btnken.  —  Every  foreign  banker  doing 
busings  in  this  state,  shall  annually  pay  to  the  treasurer  a  tax 
of  five  per  centum  on  the  amount  of  interest  or  compensation  of  any 
kind  earned  and  collected  by  him  or  money  loaned,  used  or  employed 
in  this  state  by  such  banker.  The  term,  doing  a  banking  business, 
as  used  in  this  section,  means  doing  such  business  as  a  corporation 
may  be  created  to  do  under  article  three  of  the  banking  law,  or  doing 
any  business  which  a  corporation  is  authorized  by  such  article  to 
do.  The  term,  foreign  banker  doing  a  banking  business  in  this  state, 
as  used  in  this  section,  includes: 

1.  Every  foreign  corporation  doing  a  banking  business  in  this 
state,  except  a  national  hank. 

2.  Every  unincorporated  company,  partnership  or  association  of 
two  or  more  individuals,  organized  under  or  pursuant  to  the  laws 
of  another  state  or  country,  doing  a  banking  business  in  this  state. 

3.  Every  other  unincorporated  company,  partnership  or  associa- 
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tiou  of  two  or  more  individuals,  doing  a  banlcing  buaineee  in  this 
state,  if  the  members  thereof,  owning  more  than  a  majority  interest 
therein,  or  entitled  to  more  than  one-half  of  the  profits  thereof,  or 
who  would,  if  it  were  dissolved,  be  entitled  to  more  than  one-balf 
of  the  net  aseets  thereof,  are  not  residents  of  this  state. 

4.  Every  non-reeident  of  this  state  doing  a  banking  business  in 
this  state,  in  his  own  name  and  right  only. 

(Ai  amended  b^  eh.  SOO,  L.  1900.) 

§  192.  Beports  of  corporationi.  —  Corporations  liable  to  pay  a  tax 
under  this  article  shall  report  as  follows: 

1.  Corporations  paying  frandiise  tax.  Every  corporation,  asso- 
ciation or  joint-stock  company  liable  to  pay  a  tax  under  section  one 
hundred  and  eighty-two  of  this  chapter  shall,  on  or  before  Novem- 
ber fifteenth  in  each  year,  make  a  written  report  to  the  comptroller 
of  its  condition  at  the  dose  of  its  business  on  October  thirty-first 
preceding,  stating  the  amount  of  its  authorized  capital  stock,  the 
amount  of  stock  paid  in,  the  date  and  rate  per  centum  of  each 
dividend  declared  by  it  during  the  year  ending  with  such  day,  the 
entire  amount  of  the  capital  of  such  corporation,  and  the  capital 
employed  by  it  in  this  state  during  such  year. 

2.  Transportation  and  transmission  corporations.  Every  trans- 
portation or  transmission  corporation,  joint-stock  company  or  asso- 
ciation liable  to  pay  an  additional  tax  under  section  one  hundred 
and  eighty-four  of  this  chapter,  shall  also,  on  or  before  August  first 
in  each  year,  make  a  written  report  to  the  comptroller  of  its  condi- 
tion «t  the  close  of  its  business  on  June  thirtieth  preceding,  stating- 
the  amount  of  its  gross  earnings  from  all  sources  and  the  amount 
of  its  gross  earnings  from  its  transportation  or  transmission  business 
originating  and  terminating  within  this  state. 

3.  Elevated  and  surface  railroad  corporations.  Every  corpora- 
tion, joint-stock  company  or  association  liable  to  pay  a  tax  under 
section  one  hundred  and  eighty-five  of  this  chapter,  shall,  on  or 
before  August  first  of  each  year,  make  a  written  report  to  the  comp- 
troller of  its  condition  at  the  close  of  its  business  on  June  thirtieth 
preceding,  stating  the  amount  of  its  gross  earnings  from  business 
done  in  this  state,  the  amonnt  of  dividends  of  every  nature  declared 
or  paid  during  the  year  ending  June  thirtieth,  the  authorized  capital 
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of  the  oompftny  and  the  amount  of  capital  stock  actuall;  issued  and 
oatBtanding. 

4.  Water-workfi,  gas,  electric,  steam-heating,  lighting  and  power 
corporations.  Every  corporation,  joint-stock  company  or  association 
liable  to  pay  a  tax  under  section  <Hie  hundred  and  eighty-six  of  this 
chapter,  shall,  on  or  before  December  first  of  each  year,  loake  a 
vritten  report  to  the  comptroller  of  its  condition  at  the  close  of  its 
business  on  October  thirty-first  preceding,  stating  the  amount  of  its 
gross  earnings  from  business  done  in  this  state,  the  amount  of  divi- 
dends of  every  nature  declared  or  paid  during  the  year  ending  with 
October  thirty-first,  the  authorized  capital  of  the  company  and  the 
amount  of  capital  stock  actually  issued  and  outstanding. 

6.  Insurance  corporations.  Every  insurance  corporation  liable  to 
pay  a  tax  under  section  one  hundred  and  eighty-seven  of  this  chap- 
ter, shall,  on  or  before  March  first  in  each  year,  make  a  written 
report  to  the  comptroller  of  its  condition  at  the  close  of  its  business 
on  December  thirty-first  preceding,  stating  the  gross  amount  of  all 
premiums  referred  to  in  section  one  hundred  and  eighty-seven  of 
this  chapter,  received  during  the  preceding  calendar  year  on  business 
done  thereby  in  this  state  during  the  year  ending  with  such  day 
and  at  all  times  prior  thereto,  whether  the  premiums  were  in  money 
or  in  the  form  of  notes,  credits  or  other  subatitutes  for  monev. 

6.  Foreign  bankers.  Every  foreign  banker  liable  to  pay  a  tax 
under  section  one  hundred  and  ninety-one  of  this  chapter  shall, 
on  or  before  February  first  in  each  year,  make  a  written  report  to 
the  comptroller  of  the  condition  of  his  business  on  December  thirty- 
first  preceding,  stating  the  amount  of  tax  for  which  be  is  liable 
under  this  article,  and  ^ving  in  detail  the  facts  required  by  the  last 
preceding  section  for  the  purpose  of  ascertaining  and  computing 
the  same. 

7.  Trust  companies.  Every  company  liable  to  pay  a  tax  under 
sectitm  one  hundred  and  eighty-eight  of  this  chapter  shall,  on  or 
before  August  first  in  each  year,  make  a  written  report  to  the  comp- 
troller of  its  condition  at  the  close  of  business  on  June  thirtieth 
preceding,  separately  stating  the  amount  of  its  capital  stock,  the 
amount  of  its  surplus,  and  the  amount  of  its  undivided  profits,  and 
containing  such  other  data,  information  or  matter  ae  the  comptroller 
may  require. 
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8.  SavingB  banks.  Every  savings  bank  liable  to  pay  a  tax  imder 
section  one  hundred  and  eigb^-uine  of  this  chapter,  shall  on  or 
before  August  first  in  each  year,  make  a  written  report  to  the  comp- 
troller of  its  condition  at  the  dose  of  business  on  June  thirtieth 
preceding,  stating  the  par  value  of  ita  surplns,  and  undivided  earn- 
ings and  containing  such  other  data,  information  or  matter  as  the 
comptroller  may  require. 

§  197.  Payment  of  tax  and  penalty  for  failure.  —  A  tax  imposed 
by  section  one  hundred  and  eighty-two  or  one  hundred  and  eighty- 
six  of  this  chapter  shall  be  due  and  payable  into  the  state  treasury 
OS  or  before  the  fifteenth  day  of  January  in  each  year.  A  tax  im- 
posed by  section  one  hundred  and  eighty-four  of  this  diapter  on  a 
transportation  or  transmission  corporation,  or  by  section  one  hundred 
and  eighty-five,  on  elevated  railroads  or  surface  railroads  not  oper- 
ated by  steam,  shall  be  due  and  payable  into  the  state  treasury  on  or 
before  the  first  day  of  August  in  each  year.  A  tax  imposed  by  flec- 
tion one  hundred  and  eigbty-aeven  of  this  chapter  on  an  insurance 
corporation  shall  be  due  and  payable  into  the  state  treasury  on  or 
before  the  first  day  of  June  in  each  year.  A  tax  imposed  by  section 
one  hundred  and  eighty-eight  or  one  hundred  and  eighty-nine  shall 
be  due  and  payable  into  the  state  treasury  on  or  before  the  first  day 
of  September  in  each  year.  A  tax  imposed  by  section  one  hundred 
and  ninety-one  of  this  chapter  on  a  foreign  banker  shall  be  due  and 
payable  into  the  state  treasury  on  or  before  February  first  in  each 
year.  If  such  tax  in  any  case  is  not  paid  within  thirty  days  after 
the  some  becomes  due,  or  if  the  report  of  any  such  corporation  is 
not  made  within  the  time  required  by  this  article,  the  corporation, 
association,  joint-stock  company,  person  or  partnership,  liable  to  pay 
the  tax,  shall  pay  into  the  state  treasury,  in  addition  to  the  amount 
of  such  tax,  a  sum  equal  to  five  per  centum  thereof,  and  one  per 
centum  additional  for  each  month  the  tax  remains  unpaid,  which 
sum  shall  be  added  to  the  tax  and  paid  or  collected  therewith.  Every 
corporation,  association,  joint-stock  company,  person  or  partnership 
failing  to  make  the  annual  report  required  by  this  article,  or  failing 
to  make  any  special  report  required  by  the  comptroller,  within  any 
reasonable  time  t^  be  specified  by  him,  shall  forfeit  to  the  people 
of  the  state  the  sum  of  one  hundred  dollars  for  every  such  failure, 
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and  the  additi<»uil  aom  of  ten  dollan  for  eaoh  da;  that  such  failnn 
coutinaes.  Such  tax  shall  be  a  lien  apon  and  bind  all  the  real 
and  personal  property  of  the  corporation,  joint^took  company  or 
aaeociation  liable  to  pay  the  eame  from  the  time  when  it  is  payable 
until  the  eame  ia  paid  in  fulL 

§  208.  Ezemptiont  from  other  tteta  taxation.  —  The  pemnal  prop- 
erty of  every  corporation,  company,  association  or  partaierBhip,  tax- 
able under  this  article,  other  than  for  an  organization  tax,  shall  be 
exempt  from  aaBeasment  and  taxation  opon  its  perstmal  proper^  for 
state  purposes,  if  all  taxes  due  and  payable  under  this  article  have 
been  paid  thereby.  The  personal  property  of  every  corporation  tax- 
able under  section  one  hundred  and  eighty-eight  of  this  article,  other 
than  for  an  o^fonization  tax,  and  as  provided  in  the  banking  law, 
shall  be  exempt  from  assessment  and  taxation  for  all  other  purposes. 
The  personal  property  oi  a  private  or  individual  banker,  actually 
employed  in  his  business  as  such  banker,  shall  be  exempt  from  tax- 
ation for  state  purposes,  if  such  private  or  individual  banker  shall 
have  paid  all  taxes  due  and  payable  under  this  article.  Such  cor- 
poration and  private  or  individual  banker  shall  in  no  other  respect 
be  relieved  from  assessment  and  taxation  by  reason  of  the  provisions 
of  this  artioeL  The  owner  or  holder  of  stock  in  an  incorporated  tmst 
company  liable  to  taxation  under  the  provisions  of  this  chapter  shall 
not  be  taxed  as  an  individual  for  such  stock.  Personal  property 
exempted  from  taxation  by  this  section  shall  not  include  shares  of 
gtocb  of  banks  and  banking  associations  taxable  under  the  provisions 
of  section  twen^-fonr  of  this  chapter. 
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CbIATIOK  op  CiOKPOEATIONB. 

Bstnot  from  the  Beviied  Conttitiition  of  the  State  of  Hew  Tork  — 
Aitide  Tin. 

AsomD,  NoTDCBn,  ISM. 
Sconoir  I.  Corpor^tioiu,  how  cmtod. 

2.  Debt*  of  corpM&tiou. 

3.  "  Corpontioni "  defined. 

4.  Cliuters  tor  Htvingi  btuila  uid  butkiug  purposM. 
6.  Bpeole  pimento. 

6.  Registry  of  bills  or  note*. 

7.  IndivldiuJ  leapouibility  of  •tockholder*. 

8.  luolTeDoy  of  tuuiki,  pr«t«mioe. 

SscTion  !•  Corporations  maj  be  formed  under  general  laws;  but 
shall  not  be  created  bj  special  act,  except  for  municipal  purposes  and 
in  oases  where,  in  the  judgment  of  the  legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  general 
laws  and  special  acts,  passed  pursuant  to  this  section,  may  be  altered 
from  time  to  time,  or  repealed. 

1.  A  atatute  wbich  does  not  profess  to  oreatA  &  banldiig  oorporation,  but  merely 
mnediea  defects  in  the  orgauiitition  of  one  already  created,  is  not  a  violation  of 
the  eonatitutional  prohibition  againat  special  charters  for  banking  purposes. 
Remedial  statutes  are  valid  which  enable  corporations  to  enforee  aoquired  rights, 
where  by  reason  of  defects  in  organisation  or  irr^ularities  in  praotioe  they  were 
prerionsly  unable  to  do  so;  such  "  statutes  are  entitled  to  be  most  liberally  oon- 
stmed  for  the  adTanoement  of  the  public  welfare  and  the  proteollon  of  Indirldnal 
rights."     Obolet,  J.     Byracuse  City  Bank  t>.  Davis,  le  Barb.  188,  198. 

2.  The  legislature  is  giren,  by  the  constitution,  the  entire  discretion  of  creating 
other  corporations  than  banks,  by  special  eharter,  and  courts  cannot  review  the 
action  of  the  l^islature  when  that  diecretion  has  been  exercised.  United  States 
Trust  Co.,  Reoeiver,  v.  Brady,  20  Barb.  121. 

3.  Tbe  constitution  of  1840  "  plainly  designed  to  abolish  the  former  mode  or 
system  of  creating  corporations,  and  to  adopt  an  entire  new  system,  under  which, 
by  general  and  uniform  rules,  the  individual  liability  of  corpoiaUoiu  for  all  tbe 
debts  of  their  respective  corporations  should  be  regulated  and  prcMribed."  JoHir- 
BON,  J.     Kochester  et  al.  v.  Barnes  et  ol.,  £6  Barb.  000. 

[B38] 
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4.  The  IftDfoage  of  tb  econBtitution  that  "  oorporatioDa  nwj  be  formed  nodw 
general  laws,"  i«  not  nuuidatoiy  but  permiMiTe,  and  benee  it  is  a  matter  for  the 
diacretion  of  the  k^Iatnre,  whers  in  tbetr  judgment  the  object  of  the  oiwpoca- 
tion  cannot  be  attained  under  general  lam.  In  re  Tezpajrers  of  Kingston,  40 
How.  M4.  To  the  iame  effect  People  v.  Bowen  et  al..  21  N.  Y.  617,  aTg  30 
Barb.  24,  followed  13  Otto  <U.  S.)  426,  26  L.  ed.  S78. 

6.  Hub  proriilon  of  the  constitutiMi  is  merelj'  a  direction  for  tiie  exercise  of 
authofity,  which  had  been  restricted  hy  former  oonstitntions,  and  is  not  a  grant 
of  power.     Bank  of  Chenango  c.  Brown,  86  N.  T.  470. 

6.  "B7  the  constitution  of  IM6,  as  well  as  to  place  all  corporations  of  the 
same  character  upon  the  same  general  footing,  wittk  uniform  powers,  privil^ei 
and  duties,  as  to  obviate  the  uecessi^  of  much  special  kgiiUtion,  corporations 
were  authorised  to  be  formed  under  general  laws,  and  the  orealion  of  anj  except 
for  municipal  purposes,  and  in  eases  where  the  objects  of  the  corporatiMi  could 
not,  in  the  judgment  of  the  legislature,  be  approved  under  the  general  laws,  was 
prohibited.  One  design  was,  that  all  that  desired  to  transact  bosiness  in  a  cor- 
porate capacity  mif^t  do  ao  upon  an  equality,  and  with  equal  priTileges  and 
liahilities,  with  uniform  powers  and  under  uniform  reBtraints.  Equalify  between 
corporations  themselves,  as  well  as  equality  between  corp<»ations  and  individual 
dtisou,  so  far  as  the  matter  was  practicable,  was  in  the  minds  of  the  convention 
in  framing  this  part  of  the  constitutltm."  Auxh,  J.  Johnson  c  H.  R.  R.  R. 
Co.,  49  N.  Y.  4S8. 

7.  Corporations  which  hold  their  property  and  exercise  their  functions  tor  the 
public  benefit,  are  subject  to  legislative  control,  and  the  Ic^ialature  which  bad 
created  tbcm  may  regulate  the  mode  in  which  they  shall  trsnsact  their  business. 
"  Such  legislation  violates  no  contract,  takes  away  no  proper^,  and  interferes 
with  no  vested  right."  Easl,  J.  People  e«  rel.  Kimball  e.  B.  ft  A.  R.  B.  Co., 
70  N.  Y.  671. 

§  8.  Dues  from  corporatione  shall  be  secured  hy  sucli  individual 
liability  of  the  corporators,  and  other  means,  as  maj  be  prescribeJ 
by  law. 

§  8.  The  term  corporations,  as  used  in  this  artide,  shall  be  con- 
strued to  include  all  associations  and  join^stock  companies  having 
any  of  the  powers  or  privileges  of  corporations  not  poaeeesed  b; 
individuals  or  partnerships.  And  all  corporations  shall  have  the 
rig^t  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like  cases 
as  natural  persons. 

1.  This  provision  subjecting  corporations  to  be  sued  like  natural  person*  ia  an 
enabling,  and  not  a  restrictive  one.  It  does  not  require  that  they  should  be  pro- 
ceeded against  only  by  regular  action,  but  leavee  tbcm  to  summary  proceedings  at 
the  discretion  of  the  legislature.     In  re  Empire  City  Bank,  18  N.  Y.  S17. 

E.  A  grant  by  the  legislature  to  a  corporation  without  any  restriction  of  the 
power  of  that  bod^  to  grant  a  similar  privilege  to  others,  would  not  deprive  a 
future  legislature  of  the  power  to  gin  a  like  privily.  0.  F.  B.  Co.  v.  Fish, 
1  Barb.  Ch.  64S.      (Citing  11  Peters,  4S0,  9  L.  ed.  773.)      But  grants  of  exeluaive 
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priTil^ee,  "  being  in  derogaticMi  of  publk  ri|^ta  belonging  to  the  Stai^  or  its 
citiseni  generally,  moat  be  coutmad  Btrietlj,  and  witb  refertaoe  to  tlu  intent  and 
puticnUr  objects  of  the  grant."  Chuieellor,  M.  B.  Co.  v.  U.  uid  B.  B.  B.  Co., 
$  Paige,  606. 

3.  It  ia  ri^t  that  new  granta  should  be  mode  vbsn  the  public  good  oalU  tor 
them,  although  they  nuty  become  rivals  to  pre-ezieting  establi«bmenta  mode 
under  legiaUtiTe  authority.  A  franchise  may  be  said  to  be  "  token,"  within  the 
meaning  of  the  sectiMi  of  the  State  oDnititution,  prohibiting  the  talcing  of  private 
property  for  public  use,  without  jiut  compeuaation,  when  the  owner  is  deprived 
of  the  power  or  means  of  exercising  it.  But  it  is  not  taken  when  ita  emoluments 
are  merely  diminished  by  on  improvement,  which  does  not  destroy  or  impair  auch 
power  or  means.  "  The  philological  interpretations  of  the  verb  '  to  take '  are  Ttrj 
numerous,  but  none  of  them  indicate  that  an  indirect  reduction  of  ttu  profits  of 
a  thing  constitute  a  aeiaure  of  it,  so  long  as  ita  substance,  whether  physical  or 
moral,  remains  intact.  The  damage  from  a  loes  of  profits  may  be  equally  great, 
whether  it  results  from  a  deprivatiwi  of  their  aubatantial  emolument,  or  from 
other  and  indirect  causes,  but  tbe  remedies  may  be  different,  and,  in  many  cases 
where  the  means  are  indirect,  tiie  law  gives  no  redreas."  Stboho,  J.  Matter  of 
Hamilton  Ave.,  Brooklyn,  U  Barb.  411,  id.  669. 

§  4.  The  legislature  shall,  by  general  law,  oonform  all  cberten 
of  savings  banks,  or  institutions  for  savings,  to  a  uniformity  of  pow- 
ers, rights  and  liabilities,  and  all  charters  hereafter  granted  for  such 
corporations  shall  be  made  to  conform  to  such  general  law,  and  to 
such  amendments  as  may  be  made  thereto.  And  no  such  corporation 
shall  have  any  capital  stock,  nor  shall  the  trustees  thereof,  or  any  of 
them,  have  any  interest  whatever,  direct  or  indirect,  in  the  profits 
of  such  corporation ;  and  no  director  or  trustee  of  any  such  bank  or 
institntioD  shall  be  inteested  in  any  loan  or  use  of  any  money  or 
property  of  such  bank  or  institution  for  savings.  The  legislature 
shall  have  no  power  to  pass  any  act  granting  any  special  charter  for 
banking  purposes;  but  corporations  or  associations  may  be  formed 
for  such  purposes  under  general  laws. 

1.  This  section  was  amended  by  vote  of  the  people  November  3,  1874.  Went 
into  effect  January  1,  16TG. 

2.  "  The  charter  of  the  United  States  Trust  Company  is  not  unconstitutional. 
It  is  a  corporation  created  for  banking  purpoaes  within  the  meaning  of  section  4 
of  tbe  Constitution.  Banking  is  there  used  in  ita  still  familiar  and  proper  aenae, 
that  business  which  might  be  carried  on  by  banking  associations  under  the  law 
to  authorize  the  business  of  banking  passed  April  18,  1838.  That  law  has  been 
amended  and  reference  made  each  time  to  ita  title  authorizing  '  the  buainesa  of 
banking'  before  the  constitution  waa  adopted  in  1S40,  chapter  363,  in  1841, 
chapters  24  and  31S,  in  1S44,  chapters  41  and  881,  and  the  meaning  of  the  word 
had  thus  become  fixed  by  legislative  use  also."  Mttcbell,  J.  United  States 
Trust  Co.,  Receiver,  v.  Brady,  20  Barb.  121. 
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3.  "  The  legulature  is  tbe  iole  and  final  judge  in  respect  to  tlie  minn  ia,  uid 
the  purposes  for  which  corporations  should  be  created  by  ipecial  law^  rather 
than  under  general  laws,  and  may,  by  BpeciaJ  act,  grant  a  oharter  for  any  lawful 
purpose  other  than  a  bank  or  a  Tillage."  Auxn,  J.  Q.  B.  B.  Co.  v.  Anderaon, 
3  Abb.  N.  C.  404. 

§  6.  The  l^Ulature  sliall  have  no  power  to  pass  any  law  eanc- 
tioning  in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  person,  association  or  corporation  issuing  bank- 
notes of  any  description. 

§  6.  The  legislature  shall  provide  by  law  for  the  registry  of  all 
IhUs  or  notes,  issued  or  put  in  circulation  as  money,  and  shall  require 
ample  security  for  the  redemption  of  the  same  in  specie. 

§  7.  The  stockholders  in  every  corporation  and  joinfretock  asso- 
ciation for  banking  purposes  shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock  in  any  such  cor- 
poration or  association,  for  all  its  debts  and  liabilities  of  every  kind. 

1.  See  section  125  of  the  Rerision  and  notes  (amended  by  ConventiMi  1894). 

2.  "  These  oonstitutional  proriBions  manifest  a  decided  intention  to  protect  at 
all  events  the  creditors  of  the  bank  as  against  the  bank,  to  the  extent  of  ita 
ability  to  pay,  and  as  against  the  stoekhotdera  in  addition  to  the  extent  of  their 
stock."  HODQKBOOH,  J.  Pruyn  v.  Van  Allen,  Receiver,  Bank  of  Albany,  39 
Barb.  366;  Matter  of  Empire  Qty  Bank,  18  N.  T.  199;  Matter  of  Beciprocit? 
Bank,  2Z  id.  9. 

3.  It  was  not  tbe  intention  of  the  constitution  that  stockholders  should  be 
reimbursed  any  part  of  their  contributions,  until  the  debts  of  the  corporation 
were  extinguished;  but,  on  the  contrary,  it  was  designed  to  make  the  stockholders 
liable  to  the  creditors  to  ttie  full  extent  of  their  stock,  until  tbe  debts  are  fully 
paid.     Id. 

4.  The  liability  imposed  "  upon  the  stockholders  of  banking  associations  is  a 
several  liability  for  a  ratable  and  equal  share  of  tbe  debts,  in  proportion  to  the 
whole  debts  and  the  whole  capital  stock,  and  not  a  liability  to  each  creditor  until 
he  is  paid,  limited  only  by  the  amount  of  atock  held  by  stockholders,  and  the  stat- 
ute gives  no  authority  or  jurisdiction  to  make  more  than  one  judgment,  the  fir«t 
apportionment  and  judgment  remaining  unreversed."  EiioiT,  J.  Matter  of 
Hollister  Bank,  27  N.  T.  400,  84  Am.  Dec  208. 

B.  The  stockholders  of  a  bank  organised  under  the  laws  .of  this  State  which 
becomes  insolvent,  are  not  entitled  to  receiye  or  have  divided  among  themselves 
any  of  ita  assets,  until  its  debts  are  paid  In  full.  In  this  case,  upon  as  applica- 
tion by  the  receiver  to  tbe  court  lor  an  order  to  divide  the  residue  of  the  aaaeta 
In  his  bands  pro  rata  among  the  creditors,  certain  of  the  stockholders  who  had 
paid  their  ratal>le  proportion  of  the  apportionment  made  upon  them  as  aforesaid, 
claimed  that  by  virtue  of  such  payment  they  had  become  creditors  of  the  bank, 
and  were  entitled,  with  other  creditors,  to  be  included  in  such  pro  rata  diitrfbv- 


D.qit.zeaOvGoOt^lc 


PSNAL  LAW  PBOTI8IOHB.  537 

ti<m.  H«ld,  ttikt  such  •tockbotdeis  must  raiuin  debfon  to  the  oorponttoi, 
until  the  crediUin  *re  pud  tbe  amount  of  the  apportioiUDeiit.  BoUister  at  at. 
«.  Holliater  Bmnk  of  Buffalo,  2  KejM,  24S. 

6.  A  aafe  depoeit  company  had  authority  under  its  oharter  (|  6,  oh.  818, 
lAwa  o(  1886),  to  iesne  oerdfioatea  for  manejt  depoaited.  Held,  the  grant  of 
thi*  power  waa  not  in  ocHiflict  wiU  the  eonatitutional  prohibition  against  tite 
granting  of  a  apecial  charter  for  banking  purpous.  Pardee  V.  Fiah,  60  N.  T. 
271  i  S.  C.  10  Am.  Rep.  176,  aS'g  67  Barb.  407. 

7.  Authorities  collated  upon  the  question  as  to  when,  so  far  aa  tlie  liabill^  of 
tmateea  and  stoekboldere  of  it  corporation  is  concerned,  it  ma;  be  deemed  to  be 
diaaolTod.     Bruoe  et  al.  v.  Piatt  «t  al.,  60  N.  Y,  379. 

§  8>  In  case  of  the  insolTenc;  of  any  bank  or  banking  aaBocia- 
tion,  the  bill-holders  thereof  shall  be  entitled  to  preference  in  paj- 
meat,  over  all  other  creditors  of  such  bank  or  association. 

EZTK&CT  7S0H  asaZEAL  BUSISESS  LAW. 
§  874.  Corporations  prohibited  from  interpoiinB*  defence  of  ninry.  — 
No  corporation  shall  hereafter  interpose  the  defence  of  usury  in  any 
action.  The  term  corporation,  as  used  in  this  section,  shall  be  oon- 
stmed  to  include  all  associations,  and  joint  stock  companiee  having 
any  of  the  powers  and  privil^es  of  corporations  not  possessed  by 
individuals  or  partnerships. 

1.  Aa  to  Interest  charged  by  banks  Mid  Individual  bankers,  see  II  74,  7S,  Bank< 
ing  Law,  ante. 

FBOTISIOHS  07  THE  PENAl  LAW  APPLICABLE  TO  BABES  AHD 
BASSISa  OFPICIALS. 

g  8S0.  Xiioondnot  of  offioen,  directors,  trustees  or  employees  t^ 
basking  corporations.  —  A  director  of  a  corporation,  oiganized  under 
the  laws  of  this  state,  having  banking  powers,  who  concurs  in  any 
vote  or  act  of  the  directors  of  such  corporation,  or  any  of  them,  by 
which  it  is  intended  to  make  a  loan  or  discount  to  any  director  of 
such  corporation  or  upon  paper  upon  which  any  such  director  is 
liable  or  responsible  to  an  amount  exceeding  the  amount  allowed  by 
statute;  or. 

Any  director,  trustee,  officer  or  employee  of  any  corporation  to 
which  the  banking  law  is  applicable  who  makes  or  maintains  or  at> 
tempts  to  make  or  maintain,  a  deposit  of  such  corporation's  funds 
with  any  other  corporation  on  condition,  or  with  the  understanding. 
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express  or  implied,  that  Uie  corporation  receiving  such  deposit  make 
a  loan  or  advance,  directly  or  indirectly,  to  any  director,  trustee, 
officer  or  employee  of  the  corporation  so  making  or  maintaining  or 
attempting  to  make  or  maintain  such  deposit ;  or. 

Any  officer  or  employee  of  any  corporation  to  which  the  banking 
law  is  applicable,  who  intentionally  conceals  from  the  direotfofl  or 
trustees  of  such  corporation  any  discounts  or  loans  made  by  it  be- 
tween the  regular  meetings  of  ite  board  of  directors  or  trustees,  or 
the  purchase  of  any  securities  or  the  sale  of  any  of  its  aecoritiea  dur- 
ing the  same  period,  or  knowingly  fails  to  report  to  its  board  of 
directors  or  trustees  when  required  to  do  so  by  law,  all  discounts  or 
loans  made  by  it  and  all  securities  purchased  or  sold  by  it  between 
the  regular  meetings  of  its  board  of  directors  or  trustees ;  or. 

Any  director,  officer  or  employee  of  a  trust  company  who  makes 
any  agreement,  express  or  implied,  before  or  at  the  time  of  issuing 
a  certificate  of  deposit,  by  which  its  holder  may  demand  or  receive 
payment  thereof  in  advance  of  ita  maturity, 

Is  guilty  of  a  misdemeanor. 

[N'othlug  in  this  section  shall  render  any  loan  made  by  the  direct- 
ors of  any  such  corporation,  in  violation  thereof,  invalid. 

A  certificate  of  deposit  made  payable  at  a  future  dat«  or  within  a  certain 
period  whicli  elapwe  before  the  future  date  riolatet  above  •ection.  Opinion 
Attj.-Gen.,  April  26,  1909. 

g  281.  Sale  or  hypothecation  of  bank  notes  by  offloer.  —  An  officer 
or  agent  of  any  corporation  having  banking  powers,  who  sells,  or 
causes  or  permits  to  be  sold,  any  bank  notes  of  such  corporaticm,  or 
pledges  or  hypothecates,  or  causes  or  permits  to  be  pledged  or  hy- 
pothecated, with  any  other  corporation,  association  or  individual, 
any  such  notes,  as  a  security  for  a  loan  or  for  any  liability  of  each 
corporation,  is  punishable  1^  imprisonment  in  a  county  jail  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  five  thousand  dollars, 
or  both. 

§  292.  Offloer  of  bank  pnttii^  exfiestive  nnmber  of  its  notes  in  dr- 
onlation.  —  An  officer  or  agent  of  any  corporation  having  banking 
powers,  who  issues  or  puts  in  circulation,  or  causes  or  permits  to  be 
issued  or  put  in  circulation,  the  hank  notes  of  such  corporation  to 
an  amount,  which,  together  with  previous  issues,  leaves  in  circulation 
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or  outstanding  a  greater  amonnt  of  notee  than  such  corporation  is 
allowed  hy  law  to  iaaue  and  oircnlate,  is  punisliable  bj  imprisonment 
in  a  county  jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding 
five  thousand  dollars,  or  both. 

g  383.  Ollleer  or  agent  of  banking  oorporatum  malai^;  gnaran^,  or 
indortemcnt  in  itt  behalf,  beyond  the  legal  limit.  —  An  officer  or  agent 
of  any  banking  corporation,  who  makes  or  delivDrs  any  guaranty  or 
indorBement  on  bdudf  of  such  corporation,  whereby  it  may  become 
liable  on  any  of  it£  diaconnted  notes,  bills  or  obligations,  in  a  sum 
beyond  the  amount  of  loans  and  discounts  which  such  corporation 
may  legally  make,  is  goilty  of  a  miademeanor. 

§  204.  Bank  ofloer  orerdrawing  hit  aoooont  or  asking  for  or  reoeiT- 
ing  comnusiions  or  gratnitiei  from  persons  procnxing  loans  or  making 
orerdrafts  of  their  aooonnts.  —  Aa  officer,  director,  agent,  teller,  clerk 
or  employee  of  any  bank,  banking  association,  savings  bank  or  trust 
company,  who: 

1.  Knowingly  overdraws  Ms  account  with  such  bank,  banking  asso- 
ciation, savings  bank  or  trust  company,  and  thereby  obtains  the 
money,  notee  or  funds  of  any  such  bank,  banking  association,  savings 
bank  or  tmst  company;  or, 

2.  Aflks  or  receives,  or  ocnuenta  or  agrees  to  receive  any  commis- 
sion, emolnntent,  gratuity  or  reward,  or  any  promise  of  any  com- 
mission, emolument,  gratui^  or  reward,  or  any  money,  property  or 
thing  of  value  or  of  personal  advantage,  for  procuring  or  endeavor- 
ing to  procure  for  any  person,  firm  or  corporation,  any  loan  from, 
or  the  pnrdiaae  or  disooont  of  any  paper,  note,  draft,  check  or  bill 
of  exhange,  by  any  such  bank,  banking  association,  savings  bank  or 
trust  company,  or  for  permitting  any  person,  firm  or  corporation  to 
overdraw  any  account  with  such  bank,  banking  association,  savings 
bank  or  trust  company. 

Is  gnil^  of  a  misdemeanor. 

I.  Angoat  1,  1905,  the  AttoTney-gcnenl  tendered  ao  opinion  that  this  Motloa 
dOM  DOt  praMbIt  an  offiesr,  director  or  other  peraoo  therein  named  from  ohtaln- 
ing  a  iMui  from  •■  bank,  banjdng  aaaooiation,  aavjnga  liank  or  tmat  oompuxj. 
He  addad: 

"  Its  purpose  wu  to  prohibit  the  aaldng  or  receiving  of  anf  etmipeniatiim 
for  1 1  >  procuring  or  endeavoring  to  procure  for  aaj  person.  Arm  or  oorpora- 
tion,  anj  loan  from  anjr  bank,  banking  association,  aavinga  bank  or  tntat  eom- 
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p<ui7,  and  (S)  lor  procuring  or  endeavoring  to  procim  tha  pnrcliase  or  disooont 
of  any  paper,  note,  draft,  check  or  bill  of  exchange  by  anj  auch  bank,  banking 
aaociation,  savings  bank  or  tiuat  company.  Of  courts,  thi<  prohibition  extend* 
both  to  National  and  State  banks." 

2.  The  attoraej-general,  September  .29,  1906,  referring  to  a  communication  to 
the  bank  superintendent  from  a  correspondent  who  stated  as  follows: 

"Frequently  a  trust  company  is  indebted  to  its  directors  for  an  opportunity 
to  participate  in  a  loan  to  a  roalroad  company;  for  example,  issuing  a  loan  in 
tlie  form  of  a  bond  whioh  mi^t  be  called  eitiier  a  bond  or  a  collateral  note 
8u^  directors,  throu^  their  flmis,  doubtless  receive  a  commission  throu^  the 
railroad  company  or  industrial  oompsiny  for  disposing  of  these  bonds  or  notes  to 
▼arioue  inatitutlona  and  individuals." 

3.  The  attorney-general  in  commenting  upon  this  eonununioation  added : 

"  It  is  my  opinion  that  aaldng  (or  or  receiving  a  oommiaBion  in  a  case  such  ax 
is  described  by  your  oorrespondent,  is  in  oontravention  of  the  proTisiona  of  the 
statute  and  would  subject  the  person  to  the  penalty  thereof. 

"  Without  considering  the  many  poesible  cases,  I  think  that  the  statute,  in  the 
particulars  to  which  evidently  your  inquiry  is  directed,  first,  did  not  by  its  tenna 
prohibit  the  loan  to  a  director,  but  prohibits  the  receipt  of  any  commisaioa, 
emolument,  gratuity  or  reward  or  any  promise  thereof  for  bringing  about  a  loan 
or  the  purchase  or  diecount  of  paper." 

§  286.  BeoeiTing  depoiit  in  an  mulTent  bank.  —  An  officer,  agent, 
teller  or  clerk  of  any  bank,  banking  association  or  savings  bank,  and 
every  iodividnal  banker  or  agent,  and  every  private  banker  or  agent, 
and  any  teller  or  clerk  of  an  individual  banker,  or  of  a  private 
banker,  who  receives  any  deposit  knowing  that  sucb  bank  or  associ- 
ation or  banker  is  insolvent,  is  guilty  of  a  misdemeanor,  if  the 
amount  or  value  of  such  deposit  be  lees  than  twenty-five  dollars;  if 
the  amotint  or  value  of  sucb  deposit  be  twenty-five  dollars  or  over, 
each  person  shall  be  guilty  of  a  felony,  ponishable  by  imprisonment 
for  not  less  than  one  nor  more  than  five  years,  or  l^  a  fine  of  not 
less  than  five  hundred  nor  more  than  three  thousand  dollars,  or  by 
both. 

§  286.  TTnlawful  inveitmenti  ifj  offloen  of  tavii^  banks.  —  Any 
officer  or  trustee  of  a  savings  bank  authorizing  or  making  any  invest- 
ment of  the  funds  of  the  iMnk  in  securities,  not  authorized  by  law, 
is  guilty  of  a  misdemeanor. 

§  287.  Hitconduot  by  directon  of  moneyed  corporationa.  —  Every 
director  of  a  moneyed  corporation  who : 

1.  In  case  of  the  fraudulent  insolvency  of  such  corporation,  shall 
have  participated  in  such  fraud ;  or. 
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2.  Willfully  does  any  act  as  each  director  which  is  expreealy  for- 
bidden l^  law,  or  willfully  omits  to  perform  any  duty  imposed  upon 
him  as  such  director  by  law ; 

Is  guilty  of  a  misdemeanor,  if  no  other  pmuahment  is  prescribed 
therefor  by  law. 

The  insolvency  of  a  moneyed  corporation  is  deemed  fraudulent 
unless  itf  a&irs  appear  upon  investigation  to  have  been  adminis- 
tered fairly,  l^ally  and  with  the  same  care  and  diligence  that  agents 
receiving  a  compensation  for  their  services  are  bound,  by  law,  to 
observe. 

%  288.  Jfisoondnct  ij  banks  and  bankers.  —  Any  moneyed  corpora- 
tion or  individual  banker  authorized  to  carry  on  the  business  of  bank- 
ing under  the  laws  of  this  state  who: 

1.  Eeceives,  pays  out,  gives  or  offers  in  payment  as  money  to  cir- 
culate, or  who  attempts  to  circulate  as  money,  any  bill,  note  or  other 
evidence  of  debt  issued  or  purporting  to  have  been  issued  by  any 
corporation  or  individual,  situated  or  residing  without  this  state,  and 
which  bill,  note  or  other  evidence  of  debt  shall,  upon  any  part  thereof, 
purport  to  be  payable  or  redeemable  at  any  place  or  by  any  corpora- 
tion or  individual  within  this  state ;  or, 

2.  Issues,  utters  or  circulates  as  money,  or  in  any  way,  directly 
or  indirectly,  aids  or  assists  in  the  issuing,  uttering  or  circulating  as 
money  within  this  state,  of  any  bank  bill,  note  or  other  evidence  of 
debt  in  the  similitude  of  a  bank  note  issued  or  purporting  to  have 
been  issued  by  any  corporation  or  individual  situated  or  residing 
without  this  state ;  or  procures  or  receives,  in  any  manner  whatever, 
any  such  bank  bill,  note  or  other  evidence  of  debt  with  intent  to  issue, 
utter  or  circulate,  or  with  intent  to  aid  in  issuing,  uttering  or  circu- 
lating the  same  as  money  within  this  state ;  or, 

3.  Directly  or  indirectly  lends  or  pays  out  for  paper  diBcounted 
or  purchased  any  bank  bill,  note  or  other  evidence  of  debt,  which  is 
not  received  at  par  by  such  corporation  or  banker  for  debts  dne  such 
corporation  or  banker ;  or, 

4.  Issues  or  puts  in  circulation  any  bank  bill  or  note  of  any  such 
corporation  or  banker,  unless  the  same  shall  be  made  payable  on 
demand  and  without  interest,  except  bills  of  exchange  on  foreign 
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couDtries  or  places  be;oud  the  limits  or  jurisdiction  of  the  Uuiteil 
States, 

Is  guilty  of  a  misdemeanor. 

Kotbing  in  this  section  contained  shall  be  construed  to  prohibit 
any  such  corporation  or  banker  from  receiving  and  paying  out  such 
foreign  bank  bills  as  they  shall  receive  at  par  in  the  ordinary  coiirst! 
of  their  business,  or  to  prohibit  such  corporation  or  banker  from 
receiving  foreign  notes  from  their  dealers  and  customers  in  the  r^u- 
lar  and  usual  course  of  their  business,  at  a  rate  of  discount  not  ex- 
ceeding that  which  is  or  shall  be  at  the  time  fixed  by  law,  for  tha 
redemption  of  the  bills  of  the  banks  of  this  state  at  their  agencies, 
or  from  obtaining  from  the  corporations,  associations  or  individuals 
by  which  such  foreign  notes  are  made,  the  payment  or  redemption 
thereof. 

§  299.  Unlavfnl  disoonnt  of  billi  of  foreign  bauki.  —  Any  perscm, 
association  or  corporation  within  the  state  who,  directly  or  indirectly, 
on  any  pretense  whatever,  procures  or  receives  or  offers  to  receive 
from  any  corporation  or  person  any  bank  bill  or  note  or  other  evi- 
dence of  debt  in  the  similitude  of  a  bank  note  issued  or  purporting 
to  have  been  issued  by  any  corporation  or  individual,  situated  or  re- 
siding- without  this  state,  at  a  greater  rate  of  discount  than  is  or  shall 
be  at  the  time  fixed  by  law  for  the  redemption  of  the  bills  of  the 
banks  of  this  state  at  tiieir  agencies,  ia  guilty  of  a  misdemeanor. 

§  300.  Hisconduot  b;  offioen  of  banking  department  —  The  super- 
intendent of  hanks,  or  any  officer  in  the  banking  department  wh:> 
coimtersigns  hills  or  notes  for  any  person  or  corporation  exceeding 
the  value  of  the  interest-hearing  stocks  of  the  state  of  New  York  or 
of  the  United  States,  or  other  securities  deposited  with  such  super- 
intendent by  such  person  or  corporation  on  account  thereof,  is  guilty 
of  a  felony,  punishable  by  a  fine  of  not  lees  than  five  thousand  dol- 
lars or  by  imprisonment  for  not  less  than  five  years,  or  by  both. 

§  301.  Using  dies  and  plates  of  extinct  state  bank.  —  Any  person 
who  uses  the  dies  and  plates  of  a  state  bank  in  the  manufacture  of 
notes  and  hills,  After  such  bank  has  become  a  national  bank  in  pur- 
suance of  law,  is  guilty  of  a  misdemeanor. 
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§  308.  ITnaiitlLarued  nie  of  ttie  term  "  bftnk."  —  Any  person  en- 
gaged in  bankiog  in  this  atate  not  subject  to  the  Bupervisiou  of  the 
anperintendent  of  banks,  and  not  required  hj  law  to  report  to  such 
superintendent,  who  was  not  engaged  in  such  banking  before  May 
23,  1885,  who: 

1.  Uses  an  office  sign  at  the  place  where  such  business  is  trans- 
acted, having  thereon  an;  artifidal  or  corporate  name,  or  other  words 
indicating  that  such  place  or  office  is  the  place  or  office  of  a  bank ;  or, 

2.  Uses  or  circulates  any  letter-beads,  bill-heads,  blank  notes,  blank 
receipts,  certificates,  circulars  or  any  written  or  printed  paper  what- 
ever, having  thereon  any  artificial  or  corporate  name,  or  other  word 
or  words  indicating  that  such  business  is  the  business  of  a  bank, 

Is  guilty  of  a  misdemeanor. 

§  660.  Frandt  in  the  o^anization  of  corporations.  —  A  person  who: 

1.  Without  authority  subscribes  the  name  of  another  to  or  inserts 
tlie  name  of  another  in  any  prospectus,  circular  or  other  advertise- 
ment or  announcement  of  any  corporation  or  joint-stock  association 
existing  or  intended  to  be  formed,  with  intent  to  permit  the  same  to 
be  pnblished,  and  thereby  to  lead  persons  to  believe  that  the  person 
whose  name  is  so  subscribed  is  an  officer,  agent,  member  or  promoter 
of  such  corporation  or  association;  or, 

2.  Signs  the  name  of  a  fictitious  person  to  any  subscription  for 
or  agreement  to  take  stock  in  any  corporation,  existing  or  pro- 
posed; or, 

3.  Signs  to  any  such  subscription  or  agreement  the  name  of  any 
person,  knowing  that  such  person  does  not  intend  in  good  faith  to 
comply  with  the  terms  thereof,  or  imder  any  understanding  or  agree- 
ment, that  the  terms  of  such  subscription  or  agreement  are  not  to  bs 
complied  with  or  enforced. 

Is  guilty  of  a  misdemeanor. 

§  661.  Frands  in  procvrin^  ot^fanization  of  corporations.  —  An 
officer,  agent  or  clerk  of  a  corporation,  or  of  persons  proposing  to 
organize  a  corporation,  or  to  increase  the  capital  stock  of  a  corpora- 
tion, who  knowingly  exhibits  a  false,  foiged  or  altered  book,  paper, 
voucher,  security  or  other  instrument  of  evidence  to  any  public 
officer  or  board  authorized  by  law  to  examine  the  oiganization  of 
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Bach  corporation,  or  to  investigate  its  affairs,  or  to  allow  an  increase 
in  its  capital,  with  intent  to  deceive  Buch  officer  or  board  in  respect 
thereto,  is  punishable  hj  imprisonment  in  a  state  prison  not  exceed- 
ing ten  years. 

§  662.  Praudnlent  iaiue  of  atooka  and  bondi.  —  An  officer  or  agent 
or  other  perscm  in  the  service  of  any  joint-stock  company  or  corpora- 
tion formed  or  existing  under  the  lavs  of  Ais  state,  or  of  the  United 
States  or  of  any  state  or  territory  thereof,  or  of  any  foreign  govern- 
ment or  country,  who  wilfully  and  knowingly,  with  intent  to  defraud ; 

1.  Sells,  pledges  or  issues,  or  causes  to  be  sold,  pledged  or  issued, 
or  signs  or  executes,  or  causes  to  be  signed  or  executed  with  intern 
to  sell,  pledge  or  issue,  or  cause  to  be  sold,  pledged  or  issued,  any 
certificate  or  instrument  purporting  to  be  a  certificate  or  evidence 
of  the  ownership  of  any  share  or  shares  of  such  company  or  corpora- 
tion, or  any  bond  or  evidence  of  debt,  or  writing  purporting  to  be 
a  bond  or  evidence  of  debt  of  such  company  or  corporation,  without 
being  first  thereto  duly  authorized  by  such  company  or  oorporatioo, 
or  contrary  to  the  charter  of  or  laws  under  whidi  such  corporation  or 
company  exists  or  in  excess  of  the  power  of  such  company  or  cor- 
poration or  of  the  limit  imposed  by  law  or  otherwise  upon  its  power 
to  create  or  issue  stock  or  evidences  of  debt;  or, 

2.  Beissues,  sells,  pledgee  or  disposes  of,  or  causes  to  be  reissued, 
sold,  pledged  or  disposed  of,  any  surrendered  or  cancelled  certificates, 
or  other  evidence  of  the  transfer  or  ownership  of  any  such  share  or 
shares,  is  punishable  by  imprisonment  for  a  term  not  exceeding  seven 
years,  or  by  a  fine  not  exceeding  $3,000,  or  by  both. 

§  668.  Acting  for  foreign  corporatloni  act  aathoiiied  to  do  buineu 
in  thii  itate.  —  Any  person  or  corporation,  who : 

1.  Acts  as  ag^it  or  representative  of  any  mortgage,  loan  or  invest- 
ment corporation  or  building  and  mutual  loan  corporation  or  asso- 
ciation or  co-operative  savings  and  loan  association  organized  outside 
of  this  stat«,  while  such  mortgage,  loan  or  investment  corporation, 
or  building  and  mutual  loan  corporation  or  association  or  coH)perative 
savings  and  loan  association  shall  not  be  authorized  under  a  license 
of  the  snperintendent  of  banks  to  do  business  in  this  state ;  or, 

2.  Acts  as  agent  or  representative  in  this  state  of  a  foreign  cor- 
poration, other  than  a  moneyed  oorporati<Hi,  with  the  words  "  tmst," 


D.qit.zeaOvGoOt^lc 


PBNAL   LAW   PBOTISIOHB.  S35 

"  bank,"  "  bankiiig,"  "  inBuranee,"  "  asaurance,"  "  indemni^/' 
"  gnarantee,"  "  guaranty,"  "  savings,"  "  investment/'  "  loan,"  "  bene- 
fit," or  any  other  words  or  terms  indicating,  representing  or  holding 
out  Buch  company  to  be  a  moneyed  corporation  as  a  part  of  its  name, 
or  corporate  title,  or  who,  in  connection  with  such  corporation  or 
otherwiBe,  shall  put  forth  any  sign  containing  said  name,  or  who  shall 
advertise  or  publish  the  said  company  as  doing  business  in  this  state, 
directly  or  indirectly,  through  agents  or  otherwise  while  such  com- 
pany shall  not  be  authorized  under  a  certificate  procured  from  the 
secretary  of  state  pursuant  to  section  15  of  the  general  corporation 
law  to  do  business  in  this  state, 

Is  guilty  of  a  misdemeanor. 

§  664.  Xisoonduot  of  offloen  and  director!  of  stook  corporation.  — 
A  director  of  a  stock  corporation  who  concurs  in  any  vote  or  act  of 
the  directors  of  such  corporation,  or  any  of  them,  by  which  it  is 
intended : 

1.  To  make  a  dividend  except  from  the  surplus  profits  arising 
from  the  business  of  the  corporation,  and  in  the  cases  and  manner 
allowed  1^  law;  or, 

2.  To  divide,  withdraw  or  in  any  manner  pay  to  the  stockholders, 
or  any  of  them,  any  part  of  the  capital  stock  of  the  corporation,  or 
to  reduce  such  capital  stook  without  the  consent  of  the  legislature ;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of  debt  in 
payment  of  an  installment  of  capital  stock  actually  called  in,  and 
required  to  be  paid,  or  with  intent  to  provide  the  means  of  making 
such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt  with 
intent  to  enable  any  stockholder  to  withdraw  any  part  of  the  money 
paid  in  by  him  on  his  stodc;  or, 

5.  To  apply  any  portion  of  the  funds  of  such  corporation,  except 
surplus  profits,  directly  or  indirectly,  to  the  purchase  of  shares  of 
its  own  stock, 

Jg  guilty  of  a  misdemeanor. 

An  officer  or  director  of  a  stock  corporation  who: 

6.  Issues,  participates  in  issuing,  or  concurs  in  a  vote  to  issue  any 
increase  of  its  capital  stock  beyond  the  amoimt  of  the  capital  stook 
thereof,  duly  authorized  by  or  in  pursuance  of  law;  or, 
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7.  Sells  or  agrees  to  seU^  or  is  directly  or  indirectly  intereeted  in 
the  Bale  of  any  share  of  stock  of  such  corporatitm,  or  in  any  agree- 
memt  to  sell  the  same,  onless  at  the  time  of  such  sale  or  agreement 
be  is  an  actual  owner  of  snch  ahare,  is  guilty  of  a  misdemeanor, 
punishable  by  impriBomnent  for  not  less  than  six  months,  or  by  a 
fine  not  exceeding  $5,000,  or  by  both. 

1.  A  tnutae  ia  disqualified  from  acting  vhere  the  board  are  dealing  with  lun- 
•elf,  and  in  loch  caw,  without  another  number  being  present,  the  tnutcea  acting 
had  no  anthorltf  to  transact  buBinees.  Butta  c.  Wood,  37  N.  Y.  317,  aS'd  38 
Barb.  181. 

e.  The  direetorB  of  a  wrporaUoii,  aa  mch,  and  without  special  aathoritf  for 
that  purpose,  hare  no  power  to  sell  the  entire  movable  propoi;  of  the  corpora- 
tion, which  ia  necesaary  for  the  transaction  of  ita  cnatomaiy  bnsine«a.  They  are 
only  authorized  to  do  such  things  as  are  directly  or  impliedly  directed  or  implied 
l^  the  charter,  and  when  the  acts  of  such  directors  are  inconsistent  with  the 
object  and  purpose  for  which  the  corporation  was  created,  they  are  void.  .Ubot 
V.  Am.  Hard  Rubber  Co.  et  al.,  33  Barb.  678;  8.  C.  21  How.  Pr.  193,  alTg  U 
Abb.  Pr.  204. 

3.  The  directors  of  a  company  are  chosen  to  manage  the  business  of  the  cor- 
poration, not  to  dettioy  it,  and  a  general  assignment  by  them  of  all  its  property 
is  fraudulent  and  Toid  as  against  the  stockholders  not  consenting  thereto,  whether 
the  company  be  solrent  or  not.  In  the  language  of  Judge  Auxn,  in  Abbot  v. 
Am.  Hard  Rubber  Co.,  above  quoted,  "  it  was  ultra  otrw."  Smith  o.  K.  T. 
Consolidated  Stage  Co.;  B.  C.  28  How.  Pr.  377. 

4.  The  director  of  a  company  is  not  liable  for  statements  false  in  fact,  but  not 
known  to  him  to  be  such,  mode  in  its  circulars,  and  on  which  his  name  appears 
Mily  as  one  of  the  directors.  Wakeman  v.  Dally,  fil  N.  Y.  27,  10  Am.  Rep.  S51; 
S.  C.  Thoma.  Uab.  of  Off.  and  A.  of  Corporations,  299,  afTg  44  Barb.  29S. 

6.  "The  principle  that  tmstees,  directors,  and  others  acting  in  a  trust  relation, 
cannot  make  valid  contracts  with  themselves  affecting  tiie  trust  estate,  it  well 
established  and  clearly  applicable  here.  The  trustee  cannot  fix  the  price  of  the 
property  of  the  trust  estate,  which  they  take  under  the  name  of  a  purchase;  nor 
can  they  sell  to  the  estate  which  they  represent,  and  conclusively  settle  the  price 
to  be  received.  Where  the  trustees  have  bought  or  sold  such  property,  as  it  was 
necessary  for  the  estate  which  they  represented  to  buy  or  sell,  at  fair  and  rea- 
sonable prices,  the  transaction  is  not  necessarily  to  be  disturbed.  But  if  tlie 
price  is  unreasonable  or  unfair,  or  any  fraud  or  advantage  has  been  imposed  or 
taken,  courts  are  swift  to  hold  the  transaction  void ;  or  to  open  the  contract  to 
as  to  fix  <  proper  compensation  between  the  trustees  and  the  estate  which  they 
represent,  as  upon  the  whole  the  transaction  may  be  just."  LnoxAan,  J.  Cole- 
man V.  Second  Ave.  B.  R.  Co.,  48  Barb.  3fl0,  ofTd  3S  N.  Y.  201. 

0.  The  mere  tact  that  a  trustee  of  a  corporation  allows  his  name  and  credit  to 
be  used  to  sell  its  stock,  which  afterward  turns  out  to  be  valueless,  does  not 
constitute  actionable  fraud  in  the  absence  of  proof  of  knowledge  on  his  pi^,  or 
that  he  has  made  or  permitted  any  false  statement;  but  "It  is  hardly  necessary 
to  say  that  a  director  of  a  company,  who  knowingly  issues  or  sanctions  the  dr- 
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eulAUon  of  m  falae  procpechu  oODtaining  untme  stAtemenU  of  materul  fmcta, 
the  naturaJ  tesdancy  of  whidi  U  to  mUIead  and  deceive  the  eouuntmitf,  uid 
to  induce  the  public  to  purcbaie  ita  vtoelt,  is  responaible  to  tlMse  who  aie 
injured  thereby.  Mere  ezBggerat«d  Atatementa  of  th«  proapecta  of  a  new  enter* 
prise  will  not  enhject  thoee  who  make  them  to  liabili^-,  but  as  waa  aaid  I7  the 
ebaueellor  In  Central  Kailroad  Company  V.  Eish,  Law  Bep.,  2  Eng.  and  Iriah 
App.  100:  'No  material  miwtatement,  or  oonoealnKmt  of  any  material  fact, 
ou^t  to  be  permitted.'  The  direetora  of  a  company  are  auppoaed  to  know  the 
facta  toncbing  its  eondition  and  proper^,  and  their  atatementa  in  respect  to  it* 
affairs  naturally  attract  pablio  confidence.  If  tliey  fraudulently  unite  in  an 
attempt  to  deceiTO  the  public,  and  by  falae  atatementa  of  facta  to  give  credit 
and  currency  to  ite  stock,  is  it  not  aimple  juatice  that  they  ahall  answer  to  those 
who  have  been  deluded  into  giving  ooDfldenoe  to  themT"  Abdbzws,  J.  Morgan 
V.  Bkiddy,  62  N.  T.  320. 

7.  "The  rule  thua  lud  down  accords  with  the  principle  of  adjudieationa  in 
analogous  caaee,  in  which  it  haa  been  held,  that  it  is  not  essential  that  a  repre- 
sentation should  be  addresaed  directly  to  the  party  who  seeks  a  remedy  for  hav- 
ing been  deoeived  and  defrauded  t^  meana  thereof."  Rapallo,  J.  Eaton,  Cole 
and  Buinham  Co.  v.  Avery,  83  N.  T.  33,  38  Am.  Rep.  389  (caeea  cited). 

8.  As  to  personal  liability  of  directors  of  a  corporation  for  their  acta,  see 
editorial  note  to  Bosworth  t>.  Allen,  fi6  L.  R.  A  TBI,  presenting  the  authorities 
on  that  anbject. 

g  668.  Xiiooiidiiot  of  direotoiB,  offloen,  agento  and  employeei  of 
oorpontionB.  —  A  director,  officer,  agent  or  employee  of  any  corpo- 
ration or  joint-Btook  associatioD  who: 

1.  Knowingly  receives  or  poasesees  himflelf  of  any  of  its  property 
otherwiae  than  in  payment  for  a  just  demand,  and  with  intent  to 
defiand,  omits  to  make  or  caaee  or  direct  to  he  made  a  full  and  true 
entry  therefor  in  its  books  and  accoimts;  or, 

2.  Makes  or  concurs  in  making  any  falae  entry,  or  concurs  in 
omitting  to  make  any  material  entry  in  its  books  or  accounts ;  or, 

3.  Eno'wingly  (a)  concnrs  in  making  or  publishing  any  written 
report,  exhibit  or  statement  in  its  affaire  or  pecuniary  condition  con- 
taining any  material  statement  which  ia  fals^or  (b)  omits  or  concura 
in  omitting  any  statement  required  by  law  to  be  contained  therein ;  or, 

4.  Having  the  custody  or  control  of  ita  books,  wilfully  refuses  or 
neglects  to  make  any  proper  entry  in  the  stock  book  of  such  corpora- 
tion as  required  by  law,  or  to  exhibit  or  allow  the  same  to  be  in- 
spected, and  eztracta  to  be  taken  therefrom  by  any  person  entitled 
by  law  to  inspect  the  same,  or  take  extracts  therefrom ;  or, 

5.  If  a  notice  of  an  application  for  an  injunction  affecting  the 
property  or  business  of  such  joint-atoek  aasociation  or  corporation  is 
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served  upon  him,  omits  to  disdoee  the  fact  of  such  eerrioe  and  the 
time  and  place  of  such  application  to  the  other  directors,  ofiScers  onJ 
managers  thereof;  or, 

6.  Befnses  or  n^ects  to  make  an;  report  or  statement  lawfully 
required  by  a  puUic  officer, 

Is  guilty  of  a  misdemeanor. 

§  666.  Unlawful  use  of  certain  titles  in  oonneotion  with  oorporate 
name.  —  Any  person,  aaaociation  or  corporation  other  than  a 
moneyed  corporation,  who  shall  within  this  state,  directly  or  indi- 
rectly, or  through  agents  or  repreeentativee  transact  business  under, 
or  in  any  wise  use  a  corporate  name  or  a  corporate  title  with  the 
words  "  trust,"  "  bank,"  "  baokiiig,"  "  insurance,"  "  assurance," 
"  indemnity,"  "  guarantee,"  '  guaranty,"  "  savings,"  "  investment," 
"  loan,"  "  benefit,"  as  a  part  of  such  name  or  title,  is  guilty  of  « 
misdemeanor;  provided,  however,  that  any  domestic  coiporation, 
other  than  a  moneyed  corporation,  heretofore  dnly  oiganized  and 
heretofore  duly  authorized  by  law  to  use  and  on  April  29th,  1904, 
lawfully  using  either  or  any  of  such  words  as  a  part  of  its  lawful 
corporate  tide,  may  lawfully  ctmtinne  to  use  such  corporate  title, 
provided  and  if  it,  being  a  corporation  other  than  a  moneyed  corpo- 
ration, shall,  wherever  the  name  shall  be  printed,  written,  engraved 
or  displayed,  add,  in  legible  English  characters,  of  subetantially  the 
same  size  and  style  as  the  name,  directly  under  the  said  name  or 
immediately  in  connection  therefoth,  wherever  bo  used,  the  worda 
"  not  a  moneyed  corporation." 

§  667.  Presumption  of  knowledge  of  corporate  condition  and  Inui' 
uess  and  of  assent  thereto  by  direotori;  definitions.  —  It  is  no  defense 
to  a  prosecution  for  a  violation  of  the  provisions  of  this  article  and 
article  26,  that  the  corporation  is  a  foreign  corporation,  if  it  carries 
on  business  or  keeps  an  office  therefor  in  this  state.  The  term  "  di- 
rector "  as  used  in  this  article  and  article  26  includes  any  of  the  pet- 
sons  having,  by  law,  the  direction  or  management  of  the  affairs  c^  a 
corporatioTi,  1^  whatever  name  described. 

A  director  of  a  corporation  or  joint-stock  association  is  deeoned  to 
have  such  knowledge  of  the  affairs  of  the  corporation  or  association 
as  to  enable  him  to  determine  whether  any  act,  proceeding  or  omi»- 
sion  of  its  directors  is  a  violation  of  this  article  and  article  26.    If 
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present  at  a  meeting  of  the  directors  at  which  any  act,  proceeding 
or  omission  of  auch  directors  in  violation  of  this  article  and  article 
26  occurs,  he  must  he  deemed  to  have  concurred  therein,  unless  he 
at  the  time  causes  or  in  writing  requires  his  dissoat  therefrom  to  be 
entered  on  the  minates  of  the  directors.  If  absent  from  such  meet- 
ing, he  most  be  deemed  to  have  concurred  in  anj  snch  violation,  if 
the  facts  constituting  such  violation  appear  on  the  record  or  minutes 
of  the  proceedings  of  the  board  of  directors  and  he  remains  a  director 
of  the  corporation  for  six  months  thereafter  without  causing  or  in 
writing  requiring  hie  dissent  from  such  violation  to  be  entered  on 
such  record  or  minutes. 

§  668.  Hiioondnot  at  oorporate  eleotionB.  —  Any  person  who: 

1.  Being  entitled  to  vote  at  any  meeting  of  the  stockholders  or 
bondholders  or  both  of  a  stock  corporation,  sells  his  vote,  or  who 
issues  a  proxy  to  vote  to  any  person  for  any  sum  of  money  or  thing 
of  value,  except  as  expressly  authorised  1:^  law ;  or, 

2.  Acts  as  an  inspector  of  election  at  any  such  meeting  and  vio- 
lates an  oath  taken  by  him  in  pursuance  of  law  as  such  inspector,  or 
violates  the  provisions  of  an  oath  required  by  law  to  be  taktn  by  him 
as  such  inspector,  or  is  guilty  of  any  dishonest  or  corrupt  conduct  as 
such  inspector. 

Is  guilty  of  a  misdemeanor. 

§  1932.  Paniihmsnt  of  corporation  oonvieted  of  felony.  —  In  all 
cases  where  a  corporation  is  oonvieted  of  an  offense  for  the  com- 
mission of  which  a  natural  person  would  be  punishable  wl&  im- 
prisonment, as  for  a  felony,  such  corporation  is  punishable  by  a  fine 
of  not  more  than  five  thousand  dollars. 
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INSTRUMENTS    LAW.* 


Cbapteb  38  or  thb  Coitsolidatbd  L&wb. 
(lAwi  190B,  eh.  99.) 

1.  Short  title;  deflnitiona  (jf  1,  2). 

2.  Q«nsral  proriaioiu  (It  3-7). 

3.  Form  uid  intarpTet&tloii  (H  80-42). 

4.  Oonaideratlon   (BI  HMiS). 
0.  N^totiAtlini  (it  eO-BO). 

e.  Right!  of  holder  (It  «0-*8). 

7.  LUbUitie*  of  partiei  (jj  110-llB). 

8.  pT«s«Dtmait  for  payment  (ff  130-148). 

5.  Notice  of  diBhonor  (|t  160-189). 

10.  DiMbarge  (||  200-200). 

11.  BilU  ot  exchange;  form  and  interpretation  (ffl  210-216). 

12.  AcoepUnce   (ES  220-230). 

13.  Presentment  for  KccepUnce  (9}  240-248). 

14.  Protect  (SI  200-268). 

15.  Acceptance  for  honor   ({}  280-280). 

16.  Payment  for  honor   (I)  300-308). 
IT.  BillH  in  seta   (|!  310-316). 

18.  Promiaeorj  notes  and  cbeoks  (IS  320-326). 

IB.  Not«8  given  for  patent  lights  and  for  a  apeculative  eonaideration 

(11  330-332). 
20.  lAWB  r^ealed;  when  to  take  effect  {»  340-341). 

ARTICLE  1. 
Shobt  Title;  Definitioitb. 


§  I.  Short  title.  —  This  chapter  shall  be  known  as  the  "  JTegotiable 
InBtmiDents  Law." 

*  See  Eaton  ft  Qilbert  on  Commercial  Paper,  abo  Eaton  &  Greene  on  the  NefK>- 
tiable  Inatrumente  Iaw. 

[548] 
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§  2.  Deflnitiona.  —  In  this  chapter,  oitlesB  the  cont^  otherwise 
requires: 

"Acceptance "  means  an  acceptance  completed  l^  delivery  or 
notification. 

"Action  "  includes  counter-claim  and  setofiE. 

"  Bank "  includes  any  person  or  association  of  persons  carrying 
on  tlie  business  of  banking,  whether  incorporated  or  not 

"  Bearer  "  means  the  person  in  poBaession  of  a  bill  or  note  friiit^ 
is  payable  to  bearer. 

"  Bill "  means  bill  of  exchange,  and  "  note "  means  n^otiable 
promissory  note. 

"  Delivery  "  means  transfer  of  possession,  actual  or  oonstmctiTe, 
from  one  person  to  another. 

"  Holder  "  means  the  payee  or  indorsee  of  a  bill  or  note,  who  is 
in  possession  of  it,  or  the  bearer  thereof. 

"  Indorsement "  means  an  indorsement  completed  by  delivery. 

"  Instrument "  means  n^otiable  instrument 

"  Issue  "  means  the  first  delivery  of  the  instrument,  complete  in 
form,  to  a  perstm  who  takes  it  as  a  holder. 

"Person"  includes  a  body  of  persona,  whether  incorporated  or 
not 

"  Value  "  means  valuable  oonsideration. 

"  WrittMi "  includes  printed,  and  "  writing  "  includes  print 
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ARTICLE  2. 
Obnbkai.  Provisions. 
Sbotioh  3.  Peraon  primarily  liable  on  inatnuiieiit. 
i.  Buuoiutble  tim«,  what  ooDatitut««. 
C.  Time,  bow  computed;  when  last  daj  faJU  on  holiday. 

6.  Application  of  ohapUr. 

7.  Law  merehaiit;  when  gorenu. 

§  3.  Penon  primarily  liable  on  inatrament.  —  The  person  "  primE- 
Hj  "  liable  on  an  mstntment  is  the  person  who  hy  the  terms  of  the 
instmment  is  absolutely  required  to  paj  the  same.  All  other  parties 
are  "  secondarily  "  liable. 

§  4.  Beaionable  time,  what  ooustitnteB.  —  In  determining  what  is 
a  "  reasonable  time  "  or  an  "  nnreaaonable  time  "  regard  is  to  be 
had  to  the  nature  of  the  instrument,  the  usage  of  trade  or  business 
(if  any)  with  respect  to  snob  instruments,  and  the  facts  of  the  par- 
ticular case. 

§  5.  Time,  how  oompnted;  when  last  day  falls  on  holiday.  —  Where 
the  day,  op  the  last  day,  for  doing  any  act  herein  required  or  per- 
mitted to  be  done  falls  on  Sunday  or  on  a  holiday,  the  act  may  be 
d<me  on  the  next  succeeding  secular  or  business  day. 

g  6.  ApplioatioB  <rf  chapter.  —  The  provisions  of  this  chapter  do 
not  apply  to  negotiable  imtmments  made  and  delivered  prior  to 
October  first,  eighteen  hundred  and  ninety-seveai. 

§  7.  law  merohant;  when  gorems.  —  In  any  case  not  provided  for 
in  this  chapter  the  rules  of  the  law  merchant  shall  govern. 
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FoBH  Ain>  Inte&pbetatioh. 
Sbotioi*  20.  Form  of  negotiable  instnuneiit. 

21.  Certkintj  as  to  axon;  what  conatitutes, 

22.  WIi«n  promiM  !•  usconditioiiaL 

23.  Determinable  future  time;  wbat  constitutes. 

24.  Additional  ptovisiona  not  affecting  ii^p>tiabilitj. 
26.  Omissiona;  seal;  particular  mon^. 

26.  When  pa^nble  on  demand. 

27.  When  payable  to  order. 

28.  When  pajabls  to  bearer. 

25.  Terms,  when  sufBcient. 

30.  Datfc  presumption  as  tc. 

31.  Aiite-dat«d  and  post-dated. 

32.  When  date  ma?  be  inserted. 

33.  Blanks;  when  maj  be  flUed. 

34.  Incomplete  instrument  not  delivered. 

35.  Delivery;  when  effectual;  when  presumed. 

36.  Construction  where  instrnment  is  ambiguous. 

37.  Liability  of  person  signing  in  trade  or  assumed  name. 

38.  Signature  by  agent;  authority;  how  shown. 

39.  Liability  of  person  signing  as  agent. 

40.  Signature  by  procuration;  effect  of. 

41.  Effect  of  indorsement  t^  infant  or  corporation. 

42.  Forged  signature;  effect  of. 

§  20.  Form  of  n^otialile  mttnunent.  —  An  inetrument  to  be  nego- 
tiable must  conform  to  the  following  requirements : 

1.  It  must  be  in  writing  and  signed  \>j  the  maker  or  drawer ; 

2.  Must  contain  an  unconditional  promiae  or  order  to  pay  a  sum 
certain  in  money; 

3.  Must  be  payable  on  demand,  or  at  a  fixed  or  determinable 
future  time ; 

4.  Must  be  payable  to  order  or  to  bearer;  and 

6.  Where  the  instrument  is  addressed  to  a  drawee,  be  must  be 
named  or  otherwise  indicated  therein  wi^  reasonable  certainty. 

Hanover  Nat.  Bank  v.  Am.  Dock  ft  Tr.  Co.,  14S  N.  T.  612,  01  Am.  St.  Bep.  721, 
43  N.  E.  72;  Com  Eich.  Bank  t.  Am.  Dock  ft  Tr.  Co.,  149  N.  T.  174,  43  N.  B.  »1G. 

§  SI.  Certainty  as  to  nun;  wliat  eonttitatM.  —  The  sum  payable 
is  a  sum  certain  within  the  meaning  of  this  chapter  although  it  is  to 
be  paid: 
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1.  With  iotereat;  or 

2.  By  stated  uutftlmeiits;  or 

3.  By  8tat«d  inBtahuentfl,  with  a  provision  that  upon  default  in 
paymoit  of  any  instalment  or  of  interest,  the  whole  shall  become 
doe;  or 

4.  With  exchange,  whether  at  a  £xed  rate  or  at  the  cnrreot  rate ; 
or 

5.  With  costs  of  collection  or  an  attorney's  fee,  in  case  payment 
shall  not  be  made  at  maturity. 

Bank  v.  Sutton  Mfg.  Co.,  IT  L.  B.  A.  GQC,  3  C.  C.  A.  I,  S  U.  S.  App.  312,  62 
Fed.  101. 

1.  Aa  to  effect  of  proriaion  for  exchange  on  negotiabili^  of  instrument,  see 
editfliiaJ  note  to  Culberteon  v.  Nelson,  27  L.  R.  A.  222,  eollecting  the  »utboritie> 
on  that  aubject. 

2.  As  to  effect  on  negotlabili^  of  note  of  pSTmente  indorsed  on  U,  see  editorial 
note  to  Farmers'  Bank  c.  Shippey,  38  L.  R.  A.  823. 

§  22.  When  promiie  it  nnoonditionBl.  —  An  unqnalified  order  or 
promise  to  pay  is  unconditional  within  the  mesning  of  this  chapter, 
though  coupled  with : 

1.  An  indication  of  a  particular  fund  out  of  which  reimbursement 
is  to  be  made,  or  a  particular  account  to  be  debited  with  the  amount ; 
or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the  instru- 
ment. 

But  an  order  or  promise  to  pay  out  of  a  particular  fund  is  not 
unconditional. 

As  to  negotiability  of  note  payable  out  ot  a  particular  fund,  see  authorities  on 
that  subject  collected  in  note  to  Hays  v.  lApeyre,  36  L.  R.  A.  647. 

Munger  v.  Shannon,  61  N.  Y.  2S1;  Mott  r.  Havana  Bank,  iZ  Hun,  364;  Third 
Nat.  Bank  c.  Bowman,  GO  App.  Div.  66,  63  N.  Y.  Supp.  410. 

§  23.  Detenninablefntare  time;  what  eonttitntes. — An  instrument 
is  payable  at  a  determinable  future  time,  within  the  meaning  of  thi^ 
chapter,  which  ia  expressed  to  be  payable: 

1.  At  a  fixed  period  after  date  or  sight ;  or 

2.  On  or  before  a  fixed  or  determinable  future  time  specified 
therein;  or 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified  event, 
which  is  certain  to  happ^i,  though  the  time  of  happening  be  un- 
certain. 
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An  iostrumwt  payable  upon  a  coutingeiu^  is  not  negotiable,  and 
the  happening  of  the  event  doee  not  cure  the  defect. 

CBunwri^t  c.  Oraj,  127  N.  Y.  »2,  12  L.  R.  A.  S46,  £4  Am.  Bt.  Bep.  424,  87 
N.  E.  835;  Hegemu  V.  Moon,  131  N.  Y.  462,  30  N.  E.  4ST;  DnOeld  V.  Johiuton. 

se  N.  Y.  see. 

§  24.  Additional  provisions  not  afleoting  negotiabilit?.  —  An  instru- 
ment which  oontains  an  order  or  promise  to  do  any  act  in  addition 
to  the  payment  of  money  is  not  negotiable.  But  the  negotiable  char- 
acter of  an  instrument  otherwise  n^otiable  is  not  affected  by  a 
prorision  which: 

1.  Authorizes  the  sale  of  collateral  securities  in  case  the  instru- 
ment be  not  paid  at  matority ;  or 

2.  Authorizes  a  confession  of  judgment  if  the  instrument  be  not 
paid  at  maturity;  or 

3.  Waives  the  benefit  of  any  law  intended  for  the  advantage  or 
protection  of  the  obligor;  or 

4.  Oivee  the  holder  an  election  to  require  something  to  be  done  in 
lien  of  payment  of  money. 

But  nothing  in  this  section  shall  validate  any  provision  or  atipala- 
tion  otherwise  illegal. 

As  to  negotUbilitj  of  itot«  aeciued  b;  mort^Bge,  Me  editorial  note  to  BtooIeb  p. 
Struthen,  36  L.  R.  A.  S3S. 

g  26.  Omisiioas;  seal;  partionlu  mont^.  —  The  validity  and  ne- 
gotiable diaracter  of  an  instrument  are  not  affected  by  the  fact  that: 

1.  It  is  not  dated ;  or 

2.  Doee  not  specify  the  value  given,  or  that  any  value  has  been 
given  therefor;  or 

3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place  where 
it  is  payable;  or 

4.  Bears  a  seal ;  or 

5.  Designates  a  particular  kind  of  current  money  in  which  pay- 
ment is  to  be  made. 

But  nothing  in  this  section  shall  alter  or  repeal  any  statute  requir- 
ing in  certain  cases  the  nature  of  the  consideration  to  be  stated  in  the 
instrument. 

ChsM  Nat.  Bank  v.  Fanrot,  140  N.  T.  S32,  36  L.  R.  A.  WW,  44  N.  X.  IM; 
Weeki  V.  Eiler,  143  N.  Y.  874,  88  N.  E.  877. 
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A*  to  effect  of  scad  on  negotiabilify  of  butminent,  tee  editorial  note  to  CluM 
N*t.  Bank  v.  Faurot,  3S  L.  R.  A.  605,  eollectiiig  the  cue*  on  tliat  qiuaUon. 

§  S6.  Wlmi  payable  on  denumd,  —  An  instmiDeat  is  payabl6  on 
dfiniand: 

1.  Where  it  is  ei^ressed  to  be  payable  on  demand,  or  at  sight,  or 
on  presentation ;  or 

2.  In  which  no  time  for  paymrait  is  eopreseed. 

Where  an  instrument  is  issued,  accepted  or  indorsed  when  over- 
due, it  is,  as  r^ards  the  person  so  issuing,  accepting  or  indorsing  it, 
payable  on  demand. 

§  87.  When  payable  to  order.  —  The  instrument  is  payable  to 
order  where  it  is  drawn  payable  to  the  order  of  a  specified  person  or 
to  him  or  his  order.    It  may  be  drawn  payable  to  the  order  of: 

1.  A  payee  who  is  not  maker,  drawer  or  drawee ;  or 

2.  The  drawer  or  maker;  or 

3.  The  drawee ;  or 

4.  Two  or  more  payees  jointly ;  or 

5.  One  or  some  of  several  payees;  or 

6.  The  holder  of  an  office  for  the  time  being. 

Where  the  instrument  is  payable  to  order  the  payee  must  be  named 
or  otherwise  indicated  therein  with  reasonable  certainty. 

As  to  negotifibility  of  note  payable  to  trustee,  see  editorial  note  In  Fox  v. 
Citiiens'  Bank  ft  Truat  Co.,  36  L.  R.  A.  67B,  presenting  the  authoritiea  on  that 
question. 

§  28.  When  payable  to  bearer.  —  The  instrument  is  payable  to 
bearer: 

1,  When  it  is  expressed  to  be  so  payable ;  or 

2.  When  it  is  payable  to  a  person  named  thprein  or  bearer ;  or 

8.  When  it  is  payable  to  the  order  of  &  fictitioua  or  non-existing 
person,  and  such  fact  was  known  to  the  person  making  it  so  payable ; 
or 

4.  When  the  name  of  the  payee  does  not  purport  to  be  the  name  of 
any  person;  or 

8.  When  the  only  or  last  indorsement  is  an  indorsement  in  blank. 

Shipman  v.  Bank  of  N.  Y.,  120  N.  T.  318.  12  L.  R.  A.  791,  22  Am.  St.  Sep. 
821.  27  N.  E.  371. 
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§  28.  Term*,  when  inffioient.  —  The  inatrument  need  not  follow 
the  language  of  this  chapter,  but  any  terms  are  sufficient  which 
clearly  indicate  an  intention  to  conform  to  the  requirements  hereof. 

§  30.  Date,  preanmption  as  to.  —  Where  the  instrument  or  an 
acceptance  or  any  indorsement  thereon  is  dated,  such  date  is  deemed 
prima  facie  to  be  the  true  date  of  the  making,  drawing,  acceptance 
or  indorsement  as  the  case  may  be. 

§  31.  Ante-dated  and  post-dated.  —  The  instrument  is  not  invalid 
for  the  reason  only  that  it  is  ante-dated  or  post-dated,  provided  thid 
is  not  done  for  an  illegiQ  or  fraudulent  purpose.  The  person  to 
whom  an  instrument  so  dated  is  delivered  acquires  the  title  thereto 
as  of  the  date  of  delivery. 

§  32.  When  date  maj  be  inserted.  —  Where  an  instrument  ex- 
pressed tc  he  payable  at  a  fijted  period  after  date  is  issued  undated, 
or  where  the  acceptance  of  an  instrument  payable  at  a  fixed  period 
after  sight  is  undated,  any  holder  may  insert  therein  the  true  date  of 
issue  or  acceptance,  and  the  instrument  shall  be  payable  accordingly. 
The  insertion  of  a  wrong  date  does  not  avoid  the  instrument  in  the 
hands  of  a  subsequent  holder  in  due  course ;  but  as  to  him,  the  data 
so  inserted  is  to  be  regarded  as  the  true  date. 

§  33.  Blanks;  when  may  be  filled.  —  W^here  the  instrument  ia 
wanting  in  any  material  particular,  the  person  in  possession  thereof 
has  a  prima  facie  authority  to  complete  it  by  filling  up  the  blanks 
therein.  And  a  signature  on  a  blank  paper  delivered  by  the  person 
making  the  signature  in  order  that  the  paper  may  be  converted  into 
a  negotiable  instrument  operates  as  a  prima  facie  authority  to  fill  it 
up  as  such  for  any  amount.  In  order,  howpver,  that  any  such  in- 
strument, when  completed,  may  be  enforced  against  any  person  who 
became  a  party  thereto  prior  to  its  completion,  it  must  be  filled  up 
strictly  in  accordance  with  the  authority  given  and  within  a  reason- 
able time.  But  if  any  such  instrument,  after  completion,  is  nego- 
tiated to  a  holder  in  due  course,  it  is  valid  and  effectual  for  all  pur- 
poses in  bis  hands,  and  he  may  enforce  it  as  if  it  had  been  filled  up 
strictly  in  accordance  with  the  authority  given  and  within  a  reason- 
able time. 
Weyerhsuser  v.  Dunn.  100  N.  Y.  150,  2  N.  E.  274. 
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§  34.  Inoomplete  iuitnuEent  not  deliTend.  —  Where  an  inoMn- 
plete  instnuneQt  has  not  been  delivered  it  will  not,  if  completed  and 
n^otiated,  without  authority,  be  a  valid  contract  in  the  hands  of  any 
holder,  as  against  any  person  whose  signature  was  pkoed  thereon 
before  delivery. 

§  35.  Deliveiy;  wlien  efleotaal;  when  preinmed.  —  Every  contract 
on  a  negotiable  instrument  is  incomplete  and  revocable  until  delivery 
of  the  instrument  for  the  purpose  of  giving  effect  thereto.  As  be- 
tween immediate  parties,  and  as  r^;ards  a  remote  party  other  than 
a  holder  in  due  coarse,  the  delivery,  in  order  to  be  effectual,  must  be 
made  either  l^  or  under  the  authority  of  the  party  making,  drawing, 
accepting  or  indorsing,  as  the  case  may  be ;  and  in  such  case  the  de- 
livery may  be  shown  to  have  been  conditional,  or  for  a  special  pur- 
pose only,  and  not  for  the  purpose  of  transferring  the  property  in  the 
instrument.  But  where  the  instrument  ie  in  the  hands  of  a  holder  in 
due  course,  a  valid  delivery  thereof  by  all  parties  prior  to  him  so  as 
to  make  tbem  liable  to  him  is  conclusively  presumed.  And  where  the 
instrument  is  no  longer  in  the  possession  of  a  party  whose  signature 
appears  thereon,  a  valid  and  intentional  delivery  by  him  is  presumed 
until  the  contrary  is  proved. 

Effect  of  Rgreement  for  other  Bigiuituree  before  delivery,  Me  editorUl  note  to 
BentOD  Conner  Sar.  Bank  e.  Boddieker,  46  L.  R.  A.  343. 

§  36.  Construction  where  instroment  ii  ambigaou.  —  'Where  the 
language  of  the  instrument  is  ambiguous,  or  there  are  omissions 
therein,  the  following  rules  of  construction  apply : 

1.  Where  the  sum  payable  is  expressed  in  words  and  also  in  figures 
and  there  is  a  discrepancy  between  the  two,  the  sum  denoted  by  the 
words  is  the  sum  payable ;  but  if  the  words  are  ambiguous  or  uncer- 
tain, references  may  be  had  to  the  figures  to  fix  the  amount ; 

3.  Where  the  instrument  provides  for  the  paymmt  of  interest, 
without  specifying  the  date  from  which  interest  is  to  run,  the  interest 
runs  from  the  date  of  the  instrument,  and  if  the  instrument  is  un- 
dated, from  the  issue  thereof ; 

3.  Where  the  instrument  is  not  dated,  it  will  be  considered  to  be 
dated  as  of  the  time  it  was  issued ; 

4.  Where  there  is  a  conflict  between  the  writtffli  and  printed  pro- 
visions of  the  instrument,  the  written  provisions  prevail; 
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6.  Where  tlie  metrumeiLt  is  so  ambiguous  that  there  is  doubt 
whether  it  is  a  bill  or  note,  the  holder  may  treat  it  aa  either  at  bis 
election ; 

6.  Where  a  signature  is  ao  placed  upon  the  instrnment  that  it  Is 
not  clear  in  what  capacity  the  person  making  the  same  intended  to 
sign,  he  is  to  be  deemed  an  indorser ; 

1.  Where  an  instrument  containing  the  words  "  I  promise  to  pay  " 
is  signed  by  two  or  more  persons,  they  are  deemed  to  be  jointly  and 
aeverally  liable  thereon. 

§  87.  Liability  of  person  aigtiing  in  trade  or  aiinmed  name.  —  No 
perBtm  is  liable  on  the  instrument  whose  signature  does  not  appear 
thereon,  except  as  herein  otherwise  ezpreesly  provided.  But  one  who 
signa  in  a  trade  or  assumed  name  will  be  liable  to  the  same  extent  99 
if  he  had  signed  in  his  own  name. 

Briggs  V.  Partridge,  64  N.  T.  303,  21  Am.  Bep.  aiT;  Ufn.  Bank  v.  Lorc,  13 
App.  DiT.  S61,  43  N.  Y.  Supp.  812. 

§  38.  Signature  "by  agent;  authority;  how  diown.  —  The  signature 
of  any  party  may  be  made  by  a  duly  authorized  agent  No  par- 
ticular form  of  appointment  is  necessary  for  this  purpose ;  and  the 
authority  of  the  agent  may  be  eetablished  as  in  other  cases  of  agency. 

§  39.  Liability  of  person  s^ning  as  agent.  —  Where  the  instrument 
contains  or  a  person  adds  to  his  signature  words  indicating  that  he 
signs  for  or  on  behalf  of  a  principal,  or  in  a  repreeentative  capacity, 
he  is  not  liable  on  the  Instrument  if  he  was  duly  authorized ;  but  the 
mere  addition  of  words  describing  him  as  an  agent,  or  as  filling  a 
representative  character,  without  disclosing  bis  principal,  does  not 
exempt  him  from  personal  liability. 

§  40.  Signature  by  procuration;  effect  of.  —  A  signature  by  '*  pro- 
curation "  operates  as  notice  that  the  agent  has  but  a  limited  author- 
ity to  sign,  and  the  principal  is  bound  only  in  oase  the  agent  in  so 
signing  acted  within  the  actual  limits  of  bis  authority. 

§  41.  Effect  of  indonement  t^  infant  or  oorpoistion.  —  The  in- 
dorsement or  assignment  of  the  instrument  by  a  corporation  or  by  an 
infant  passes  the  property  therein,  notwithstanding  that  from  want 
of  capacity  the  corporation  or  infant  may  incur  no  liability  thereon. 
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§  4S.  Foiled  t^iiiatiiTe;  efleot  of.  —  Where  a  signature  is  fo^ed 
or  made  without  authority  of  the  person  whose  signature  it  purports 
to  be^  it  ie  wholly  inoperative,  and  no  right  to  retain  the  instrument, 
or  to  give  a  discharge  therefor,  or  to  enforce  payment  thereof  a^inst 
any  party  thereto,  can  be  acquired  throuj^  or  under  aach  signature, 
mtlese  the  party,  against  whom  it  is  sought  to  enforce  such  right,  is 
predaded  from  aetting  np  the  iorgerj  or  want  of  authority. 
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ARTICLE  4. 

ConsmsBATiON. 

SBonoB  60.  Preiumptlon  of  aonsideratioti. 
61.  WliBt  conBtitutes  consideration. 
G2.  Wh&t  constitutes  holder  for  value. 
03.  When  lien  on  instrument  constitutes  bolder  for  value. 
S4.  EfTeet  of  want  of  conslderatiou. 
65.  Liability  of  aecommodation  partjr. 

§  60.  Preinmption  of  oonBider&tion.  —  Every  negotiable  ioBtni- 
ment  is  deemed  prima  facie  to  have  been  issued  for  a  valuable  con- 
sideration; and  every  person  whose  signature  appears  thereon  to 
bare  become  a  party  thereto  for  value. 

§  51.  What  constitntea  oonaideration.  —  Value  is  any  oonaidera- 
tion  sufficient  to  support  a  simple  contract.  An  antecedent  or  pre- 
existing debt  ccaistitutee  value;  and  is  deemed  such  whether  the  in- 
strument is  payable  on  demand  or  at  a  future  time. 

Brewster  v.  Shrader,  26  Misc.  4S0,  67  N.  Y.  Sapp.  606;  R.  R.  Co.  «.  Nat 
Bank,  102  U.  S.  14,  26  L.  ed.  61;  Comstock  v.  Hies,  73  N.  Y.  260,  20  Am.  Ittip. 
142;  Strickland  !).  Henry,  176  N.  Y.  372,  67  N.  E.  611. 

§  62.  What  conatitntes  holder  for  value.  —  Where  value  has  at 
any  time  been  given  for  the  instrument,  the  holder  is  deemed  fi 
holder  for  value  in  respect  to  all  parties  who  became  such  prior  to 
that  time. 
Heuertemotte  v.  Morris,  101  N.  Y.  70,  64  Am.  Bep.  «67,  4  N.  E.  I. 

§  53.  When  lien  on  initmment  oonstitiitei  holder  for  ralne. — 
Where  the  holder  has  a  lien  on  the  instrument,  arising  either  from 
contract  or  by  implication  of  law,  he  is  deemed  a  holder  for  value 
to  the  extent  of  his  liem 

Cont.  Nat.  Bank  v.  Bell,  125  N.  Y.  38,  iS  N.  E.  1070. 

§  64.  Effect  of  want  of  oonaideration.  —  Absence  or  failure  of 
consideration  is  matter  of  defense  as  against  any  person  not  a  holder 
in  dne  conrse ;  and  partial  failure  of  consideration  is  a  defense  pro 
tanto  whether  the  failure  is  an  aeccrtained  and  liquidated  amount 
or  otherwise. 
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§  S6.  LiaUIit;  of  aooommodation  party.  —  As  aocommod&tion 
party  is  one  who  has  signed  the  instrument  as  maker,  drawer,  ac- 
ceptor or  indorser,  without  receiving  value  therefor,  and  for  the 
purpose  of  lending  bis  name  to  some  other  person.  Such  a  person  is 
liaUe  on  the  instrument  to  a  holder  for  value,  notwithstanding  such 
holder  at  the  time  of  taking  the  instrument  knew  him  to  be  only  an 
accommodation  par^. 

RiM  V.  Ontnge,  131  N.  T.  U9,  30  N.  E.  40;  Park  Bank  v.  O.  A.  Co.,  116  N.  T. 
291,  6  L.  R.  A.  673,  22  N.  E.  667;  Fox  v.  Rural  Home  Co.,  90  Hun,  365,  35  N.  Y. 
Supp.  89«;  Benjamin  v.  Rogers.  12G  N.  Y.  60,  26  N.  E.  970. 
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Kegotiation. 

Bkotion  60.  What  conititutea  negotiation. 
01.  Indor»emei]t;  how  made. 
fl2.  Indorsemeiit  muat  be  of  entire  iiutrunient. 

63.  Kinda  of  indorsement. 

64.  Special  indoTsement;   indorsemeot  in  blank. 

65.  Blank  indorsemeDt;   how  changed  to  special  indorsement. 

66.  When  iDdoraemeDt  restrictive. 

67.  Effect  of  restrictive  indorsement;  rights  of  indorsee. 

68.  Qualified  indorsement. 
89.  Conditional   indorsement. 

70.  Indorsement  of  instrument  payable  to  bearer. 

71.  Indorsement  where  payable  to  two  or  more  persons. 

72.  Effect  of  instrument  drawn  or  indorsed  to  a  person  as  oaaUet. 

73.  Indorsement  wfaere  name  is  wronglj  designated  or  misspelled- 

74.  Indorsement  in  representative  capacity. 
76.  Time  of  indorsement;  presiunption. 

76.  Place  of  indorsement;  presumption. 

77.  Continuation  of  negotiable  character. 

78.  Striking  out  indorsement. 

79.  Transfer  without  indorsement;   effect  of. 

80.  When  prior  party  may  negotiate  instrument. 

§  60.  What  constituteB  negotiation.  —  An  instrument  is  negotiated 
wlien  it  is  transferred  from  one  person  to  another  in  such  maimer  as 
to  constitute  the  transferee  the  holder  thereof.  If  payable  to  bearer 
it  is  negotiated  by  delivery;  if  payable  to  order  it  is  negotiated  by  the 
indorsement  of  the  holder  completed  by  delivery. 

Higgini  c.  Ridgway,  1S3  N.  Y.  130,  47  N.  E.  32;  Simmons  v.  Thompson,  N 
App.  Div.  669,  51  N.  Y.  Supp.  1018;  PerBons  v.  Hawkins,  41  App.  Div.  171,  G8 
N.  Y.  Supp.  831. 

As  to  transfer  of  title  to  note  by  indorsement  in  form  of  guaranty,  see  editorial 
note  to  Dunham  e.  Peterson,  30  L.  R.  A.  232,  colluting  the  cases  on  that  subject. 

§  81.  Indoraement;  how  made.  —  The  indorsement  must  be  writ- 
ten on  the  instrument  itself  or  upon  a  paper  attadied  thereto.  The 
signature  of  the  indorser,  without  additional  words,  is  a  sufGcient 
indorsement. 

As  to  power  of  agents  to  indorse  negotiable  paper,  see  editorial  note  to  Gate 
City  Bldg.  4  L.  Assoc,  v.  Nat.  Bank  of  Commerce,  27  L.  R.  A.  401,  presenting  the 
authorities  on  that  question. 
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§  68.  Indorumeni  miut  be  of  entiTe  initntment.  —  The  indorse- 
ment most  be  an  indoraement  of  tde  entire  instmment  An  indoree- 
Tosat,  which  purports  to  transfer  to  the  indorsee  b  part  only  of  the 
amount  payable,  or  which  pmports  to  transfer  the  instrument  to 
two  or  more  indorsees  severally,  does  not  operate  as  a  negotiation  of 
the  instmment  But  where  the  inBtrument  has  been  paid  in  part, 
it  may  be  indorsed  as  to  the  residue. 

§  63.  Xindi  at  indominent.  —  An  indorsement  may  be  either 
special  or  in  blank;  and  it  may  also  be  either  restrictive  or  qualified, 
or  oonditionaL 

§  64.  Special  indonement;  indorsement  in  blank.  —  A  speaial  in- 
dorsement specifies  the  person  to  whom,  or  to  whose  order  the  instm- 
ment is  to  be  payable;  and  the  indorsement  of  such  indorsee  is  neces- 
sary to  the  further  negotiation  of  the  instrnment.  An  indorsement 
in  blank  specifies  no  indorsee,  and  an  instmment  so  indorsed  is  pay- 
able to  bearer,  and  may  be  n^otiated  by  delivery. 

§  66.  Blank  indonement;  how  durnged  to  tpeeial  indftrtement  — 
The  holder  may  convert  a  blank  indorsement  into  a  special  indorse- 
ment by  writing  over  the  signature  of  the  indorser  in  blank  any  con- 
tract consistent  with  the  character  of  the  indorsement. 

g  66.  When  indonement  restrictiTe.  —  An  indorsement  is  restric- 
tive which  either: 

1.  Prohibits  the  further  negotiation  of  the  instrument;  or 

2.  Constitutes  the  indorsee  the  agent  of  the  indorser ;  or 

3.  Vests  the  title  in  the  indorsee  in  trust  for  or  to  the  use  of  some 
other  person. 

But  the  mere  absence  of  words  implying  power  to  negotiate  does 
not  make  an  indorsement  restrictive. 

g  67.  Elteot  of  rettriotiTe  indorsement;  ri^ti  of  indorsee.  —  A 
ristrictive  indorsement  confers  upon  the  indorsee  the  right : 

1.  To  receive  payment  of  the  instrument; 

3.  To  bring  any  action  thereon  that  the  indorser  could  bring ; 

3.  To  transfer  his  rights  as  such  indorsee,  where  the  form  of  the 
indorsement  authorizes  him  to  do  so. 

Sut  all  snbseqnent  indorsees  acquire  only  the  title  of  the  first  in- 
dorsee nnder  the  restrictive  indorsement. 
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Nat.  ButcherB  &  Dio.  Bank  f.  Hubbell,  117  N.  Y.  3S4,  T  L.  R.  A.  8S2,  IS  Am. 
St.  Rep.  510,  2Z  N.  E.  1031;  Com.  Nat.  Bank  v.  Arnutrong,  14S  U.  S.  50,  37  L. 
ed.  363,  13  Sup.  Ct  Rep.  633. 

g  68.  ftnalifled  indonement.  -^  A  qualified  indorsement  consti- 
tutes the  indotser  a  mere  assignor  of  the  title  to  tlie  instrument  It 
may  be  made  by  adding  to  the  indorser's  signature  the  words  "  with- 
ont  recourse  "  or  any  words  of  similar  import.  Such  an  indorsement 
does  not  impair  the  negotiable  character  of  the  instrument. 

§  69.  Conditional  indoraenieiLt.  -^  Where  an  indorsement  is  con- 
diticmal,  a  party  required  to  pay  the  instrument  may  disregard  the 
condition,  and  make  payment  to  the  indorsee  or  his  transferee, 
whether  the  condition  has  been  fulfilled  or  not  But  any  person  to 
whom  an  instrument  so  indorsed  is  negotiated,  will  hold  the  same-, 
or  the  proceeds  thereof,  subject  to  the  rights  of  the  person  indorsing 
conditionally. 

Mad.  8q.  Bank  v.  Pierce,  137  N.  T.  444,  20  L.  R.  A,  335,  33  Am.  St.  Rap.  751, 
33  N.  B.  657. 

§  70.  IndoTsement  of  inatmmeaf  payable  to  bearer.  —  Where  an 
instrument,  payable  to  bearer,  is  indorsed  specially,  it  may  neverthe- 
less be  further  negotiated  by  delivery;  but  the  person  indorsing 
specially  is  liable  as  indorser  to  only  such  holders  as  make  title 
throu^  his  indorsemeoit 

g  71.  Indonement  where  payable  to  two  or  more  persons.  —  Where 
an  instrument  is  payable  to  the  order  of  two  or  more  payees  or  in- 
dorsees who  are  not  partners,  all  must  indorse,  unless  the  one  in- 
dorsing has  authority  to  indorse  for  the  others. 

§  72.  Effect  of  instmrnent  drawn  or  indorsed  to  a  person  as  cashier. 

—  Where  an  instrument  is  drawn  or  indorsed  to  a  person  as 
"  cashier  "  or  other  fiscal  officer  of  a  bank  or  corporation,  it  is  deemed 
prima  facie  to  be  payable  to  the  bank  or  corporation  of  which  he  id 
such  officer;  and  may  be  negotiated  by  either  the  indorsement  of  the 
bank  or  corporation,  or  the  indorsement  of  the  officer. 

§  73.  Indorsement  where  name  it  wrongly  designated  or  misspelled. 

—  Where  the  name  of  a  payee  or  indorsee  is  wrongly  designated  or 
misspelled,  he  may  indorse  the  instrument  as  therein  described, 
adding,  if  he  think  fit,  his  proper  signature. 


D.qit.zeaOvGoOt^lc 


TH£    BEOOTIABLE    IIISTBDM£ST8    lAW.  559 

§  74.  Indonement  in  repreicntetiTe  capacity.  —  Where  any  pereon 
is  tmder  obligation  to  indorse  in  a  representative  oapacitj,  he  may 
indorse  in  such  terms  as  to  negative  personal  liability. 

g  76.  Time  of  indonement;  pranmption.  —  Except  where  an  in- 
doisement  hears  date  after  the  maturity  of  the  instrument,  every 
n^otiation  is  deemed  prima  facie  to  have  been  effected  before  the 
instrument  was  overdue. 

§  76.  Place  of  indonement;  presnmption.  —  Except  where  the  con- 
trary appears  every  indorsement  is  presumed  prima  facie  to  have 
been  made  at  the  place  where  the  instrument  is  dated. 

§  77.  Continnation  of  negotiable  character.  —  An  instrument  ne- 
gotiable in  its  origin  continues  to  be  negotiable  until  it  has  been  re- 
Btrictively  indorsed  or  discharged  by  payment  or  otherwise. 

§  78.  Striking  out  indonement.  —  The  holder  may  at  any  time 
strike  out  any  indorsement  which  is  not  necessary  to  his  title.  The 
indorser  whose  indorsement  is  struck  out,  land  all  indorsers  subse- 
quent to  him,  are  thereby  relieved  from  liability  on  the  instrument. 

§  79.  Tranifer  without  indonement;  effect  of.  — Where  the  holder 
of  an  instrument  payable  to  his  order  transfers  it  for  value  without 
indoning  it,  the  transfer  vests  in  the  transferee  such  title  as  the  trans- 
ferrer had  therein,  and  the  transferee  acquires,  in  addition,  the  right 
to  have  the  indorsemoit  of  the  transferrer.  But  for  the  purpose  of 
determining  whether  the  transferee  is  a  holder  in  due  course,  the 
negotiation  takes  effect  as  of  the  time  when  the  indorsement  is 
actually  made. 

Goahen  Nat.  Bank  p.  Bioghun,  IIS  N.  T.  340,  7  L.  R.  A.  69S,  16  An.  St.   ' 
Rep.  706,  23  K.  E.  180. 

§  80.  When  prior  par^  may  negotiate  initmment.  —  Where  an 
instrument  is  negotiated  back  to  a  prior  party,  such  party  may,  sub- 
ject to  the  provisions  of  this  chapter,  re-issue  and  further  negotiate 
the  same.  But  he  is  not  entitled  to  enforce  payment  thereof  against 
any  intervening  party  to  whom  he  was  personally  liable. 
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Eights  of  Holder. 

SxonoN  90.  Right  of  holder  to  Buej  payment 

91.  What  conititutes  a  holder  in  due  course. 

92.  When  peraon  not  deemed  holder  In  due  courw. 

93.  Notice  before  full  amount  p&id. 

94.  When  tiUB  defective. 

96.  What  conatitutea  notice  of  defect. 

95.  Rights  of  holder  in  due  oouise. 

97.  When  subject  to  original  defenses. 

96.  Who  deemed  holder  in  due  coune. 

§  90.  'Bigbi  of  holder  to  lite;  payment  —  Tlie  holder  of  a  nego- 
tiable instrmnent  m&y  sue  thereon  in  his  own  name;  and  payment 
to  him  in  due  course  dischargeg  the  iuBtnunent 

Newcomb  v.  Fox,  1  App.  IMv.  38S,  37  N.  Y.  Supp.  294. 

§  91.  What  eonititates  a  holder  in  dne  oonru.  —  A  holder  in  doe 
course  is  a  holder  who  has  taken  the  instrument  under  the  following 
conditions : 

1.  That  it  is  complete  and  regular  upon  its  face ; 

2.  That  he  became  the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  dishonored,  if  snch  was 
the  fact; 

3.  That  he  took  it  in  good  faith  and  for  value ; 

4.  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice  of 
any  infirmi^  in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  it. 

§  92.  When  person  not  deemed  holder  in  due  course.  —  Where  an 
instrument  payable  on  demand  is  negotiated  an  unreasonable  length 
of  time  after  its  issue,  the  holder  is  not  deemed  a  holder  in  due 
course. 

§  93.  Kotioe  b^ore  full  amount  paid.  — Where  the  transferee  re- 
ceives notice  of  any  infirmity  in  the  instrum^it  or  defect  in  the  title 
of  the  person  negotiating  the  same  before  he  has  paid  the  full  amount 
agreed  to  he  paid  therefor,  he  will  be  deemed  a  holder  in  due  course 
<aily  to  the  extent  of  the  amount  theretofore  paid  by  him. 


D.qit.zeaOvGoOt^lc 


THB    nEOOTIABI^    IHBTBUMBNTS    LAW.  561 

§  94.  Wlien  titie  defeotiTC.  —  The  title  of  a  peraon  who  n^otiata. 
an  instrument  ia  defective  within  the  meaning  of  this  chapter  when 
he  obtained  the  inBtnunent,  or  any  signature  thereto,  by  fraud, 
dureae,  or  force  and  fear,  or  other  unlawful  means,  or  for  an  illegal 
consideration,  or  when  he  negotiates  it  in  breach  of  faith,  or  under 
8uch  circumstances  as  amount  to  a  fraud. 

§  95.  What  oonititntei  notioe  of  dtfeot.  —  To  constitute  notice  of 
an  infirmity  in  the  instrument  or  defect  in  the  title  of  the  person  ne- 
gotiating the  same,  the  person  to  whom  it  is  negotiated  must  have 
had  actual  knowledge  of  the  infirmity  or  defect,  or  knowledge  of 
such  facts  that  his  action  in  taHng  the  instrument  amounted  to  bad 
faith. 

Am.  Exch.  Nat  B«iik  v.  N.  T.  Belting  Co.,  14S  N.  Y.  698,  70C,  43  N.  E.  168; 
Cheewr  *.  Pittsburgh,  etc.,  R.  R.  Co.,  160  N.  Y.  69,  33  L.  R.  A,  69,  SS  Am. 
St.  Rep.  6M,  44  N.  E.  701;  Enox  v.  Eden  MuBee  Co.,  149  N.  Y.  464,  31  L.  E.  A. 
779,  61  Am.  St  Rep.  700,  42  N.  E.  9B8;  CanajobMie  Bank  v.  IHefandorf,  lES 
N.  Y.  191,  20£,  10  L.  R.  A.  676,  26  N.  E.  402;  Jarvis  V.  Mml  Boach  Co.,  148 
N.  Y.  652,  31  L.  R.  A.  776,  61  Am.  St  Rep.  727,  43  N.  E.  «8. 

§  86.  AMchti  of  holder  in  due  conne.  —  A  holder  in  due  course 
holds  the  instniment  free  from  any  defect  of  title  of  prior  parties 
and  free  from  defenses  available  to  prior  parties  among  themselves, 
and  may  enforce  payment  of  the  instrument  for  the  full  amount 
thereof  against  aU  parties  liable  thereon. 


Ab  to  discountiog  of  paper  hy  St«t«  bank  witb  knowledge  of  UBurioua  inoeptioD, 
Me  Schlesinger  v.  Lehmaier,  191  N.  Y.  69;  Same  v.  Qilhoolej,  169  N.  Y.  1. 

Cromwell  t>.  Co.  of  Sao,  06  U  S.  00,  24  L.  ed.  687. 

Ab  to  right*  of  holder  of  negotiable  paper  tranaferred  after  maturity.  Me 
editorial  note  to  Y.  U.  C.  A.  GTmoasium  Co.  v.  Rockford  Nat.  Bank,  46  L.  R.  A. 
7E3,  preeenting  the  antboritieg  on  that  queetloD. 

§  97.  When  mbjeot  to  original  defeniei.  —  In  the  hands  of  any 
holder  other  than  a  holder  in  due  course,  a  negotiable  instrument  is 
subject  to  the  same  defenses  as  if  it  were  non-n^otiable.  But  a 
holder  who  derives  hia  title  through  a  holder  in  due  course,  and  who 
h  not  himaelf  a  party  to  any  fraud  or  illegality  affecting  the  instru- 
ment, has  <all  the  rights  of  such  former  holder  in  respect  of  all  parties 
prior  to  the  latter. 
First  Nat.  Bank  of  Cbaniplain  v.  Wood,  128  N.  Y.  35,  27  N.  E.  1020. 
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§  98.  Wlio  deemed  liolder  ia  due  courie.  —  Every  holder  ia  deemed 
piima  facie  to  be  a  holder  in  due  course;  but  when  it  is  shown,  tha: 
the  title  of  any  person  who  has  negotiated  the  inBtrument  was  de- 
fectire,  the  burden  ib  on  the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims  acquired  the  title  as  a  holder  in  due  course. 
But  the  last  mentioned  rule  does  not  apply  in  favor  of  a  party^  who 
became  bound  on  the  instrument  prior  to  the  acquisition  of  such  de- 
fective title. 

J07  r.  Diefendorf,  130  K.  Y.  6,  27  Am.  St.  Sep.  484,  28  N.  £.  SOS;  U.  OroIi'B 
Bona  V.  Schneider,  34  Ttfisc  196,  68  N.  T.  Supp.  S62. 

1.  Ab  to  effect  as  Rgainst  bona  fid«  holder  of  fraud  in  obtuning  ezecutioD  of 
note,  see  editorial  note  to  Qreen  v.  WiUde,  36  L.  E.  A.  434,  preaenting  tlw 
anthoritiea  on  th&t  question. 

8.  Aa  to  effect  on  bona  fide  holders  of  prior  alteration  of  note,  see  editoriaJ 
note  to  Citiiena'  Nat  B&nk  of  Baltimore  t>.  Williaina,  35  L.  R.  A.  464,  preamt- 
ing  the  authorities  on  th&t  question. 
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AETICLE  7. 
Liabilities  of  Pasties. 
Skctiok  110.  LiAbilitj  of  maker. 

111.  Liabibtf  of  drawer. 

112.  Liability  of  acceptor. 

113.  When  persoD  deemed  indorRer. 

114.  Liability  of  irregular  indoner. 

115.  Warrant;;  where  negotiation  by  delivary  or  bj  a  qualified  indora*- 

116.  LiRbilit]r  of  general  indoraer. 

117.  Liability  of  indoreer  where  paper  n^otiable  by  delivery. 

118.  Order  in  which  indoraera  are  liable. 

119.  Inability  of  agent  or  broker. 

§  110.  Liability  of  maker.  —  The  maker  of  a  negotiable  instru- 
ment by  making  it  engages  that  he  will  pay  it  according  to  its  tenor; 
and  admits  the  existence  of  the  payee  and  hia  then  capacity  to  in- 
dorse. 

§  111.  Liabibty  of  drawer.- — The  drawer  by  drawing  the  instru- 
ment admits  the  exist^ice  of  the  payee  and  his  then  capacity  to  in- 
dorse; and  engages  that  on  due  presentment  the  instrument  will  be 
accepted  and  paid,  or  both,  according  to  its  tenor,  and  that  if  it  bo 
dishonored,  and  the  necessary  proceedings  on  dishonor  be  duly  taken, 
be  will  pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent 
iodorser  who  may  be  compelled  to  pay  it.  But  the  drawer  may 
insert  in  the  instrument  an  express  stipulation  negativing  or  limiting 
bis  own  liability  to  the  holder. 

§  112.  LiaWlity  of  acceptor.  —  The  acceptor  by  accepting  the 
instruments  engages  that  he  will  pay  it  according  to  the  tenor  of  his 
acceptance ;  and  admits : 

1.  The  existence  of  the  drawer,  the  genuinenesa  of  his  signature, 
and  bis  capacity  and  authority  to  draw  the  instrument ;  and 

2.  The  existence  of  the  payee  and  hia  then  capacity  to  indorse. 
Under  aection  112  of  Negotiable  Inatruments  Law,  a  bank  which  pay  a  obeok 

drawn  on  it  by  a  depositor  guaranteea  the  exUtence  of  the  drawer,  genuinenen 
of  the  aignature,  and  the  authority  to  draw,  and  where  auch  signature  is  forged, 
the  bank  cannot  receive  back  the  money  paid  on  it  although  the  relation  of  the 
parties  baa  not  changed.  Title  Guarantee  Tniat  Co.  v.  Haven,  120  App.  Div.  802. 
Cont.  Nat.  Bank  c.  Tradeamao'e  Bank,  30  App.  Div.  112,  5S  N.  Y.  Bupp.  54S. 
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§  113.  When  perioa  deemed  mdor«er.  —  A  person  placing  bis  sig- 
nature upon  &u  instrument  otherwise  than  as  maker,  drawer  or  ac- 
ceptor is  deemed  to  be  an  iudorser,  unless  he  clearly  indicates  bf 
appropriate  words  bis  intention  to  be  boimd  in  some  other  capacity. 

§  114.  Iiiabilify  itf  irregular  indoner.  —  Where  a  person,  not 
otherwise  a  party  to  an  instrument,  places  thereon  bis  signature  in 
blank  before  delivery,  he  is  liable  as  indorser  in  accordance  with  the 
following  rules : 

1.  If  the  instroment  is  payable  to  the  order  of  a  third  person,  he 
is  liable  to  the  payee  and  to  all  subsequent  parties. 

2.  If  the  instrument  is  payable  to  the  order  of  the  maker  or 
drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties  subsequent 
to  the  maker  or  drawer. 

3.  If  he  signs  for  tbe  accommodation  of  the  payee,  he  is  liable  to 
all  parties  subsequent  to  the  payee. 

Good  1-.  Martin,  9S  U.  8.  93,  24  L.  ed.  341 ;  Eohn  v.  CoiuoL  Butter  Co.,  30 
Misc.  T2S,  e3  N.  Y.  Supp.  26fi. 

Ai  to  liability  of  stranger  who  iodorses  commeroial  paper  before  deliverj,  N> 
editorial  not«  to  Fullertoo  v.  Hill,  18  L.  R.  A.  33. 

§  115.  Warranty;  where  negotiation  1^  delivery  or  1^  a  qualified 
indoriement.  —  Every  person  negotiating  an  instrument  by  delivery 
or  by  a  qualified  indorsement,  warrants : 

1.  That  the  iustrument  is  genuine  and  in  all  respects  what  it  pur- 
ports to  be ; 

2.  That  he  has  a  good  title  to  it; 

3.  That  all  prior  parties  had  capacity  to  contract; 

4.  That  he  has  no  knowledge  of  any  fact  which  would  impair  the 
validity  of  tbe  instrument  or  render  it  valueless. 

But  when  the  negotiation  is  by  delivery  only,  the  warranty  extends 
in  favor  of  no  holder  other  than  the  immediate  transferee.  The  pro- 
visions of  subdivision  three  of  this  section  do  not  apply  to  pencms 
negotiating  public  or  corporate  securities,  other  than  bills  and  notes. 

Meyer  v,  RicfaardB.  163  U.  S.  385,  41  L.  ed.  1»9,  16  Sup.  Ct.  Rep.  114B;  Heridea 
Nat.  Bank  «.  Oallandet,  120  N.  Y.  299,  24  N.  E.  004. 

An  to  implied  warranty  of  genuineneM  on  sale  of  negotiable  paper,  see  alao 
editorial  note  to  Nashville  Lumber  Co.  v.  Fourth  Nat.  Bank  of  NaahviUe,  27 
L.  R.  A.  619. 
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%  116.  Iiiabili^  of  general  indoner.  —  Every  indorser  -who  in- 
doreea  without  qnalificatioQ,  'warrants  to  all  Bubeequent  holders  in 
due  course: 

1.  The  matter  and  thingB  mentioned  in  subdivisions  one,  two  and 
three  of  the  next  preceding  Bection ;  and. 

3.  That  the  instmment  is  at  the  time  of  his  indorsement  valid  and 
Bubeisting. 

And,  in  addition,  he  engages  that  on  due  presentment,  it  ehall  be 
accepted  or  paid,  or  both,  as  the  case  may  be,  according  to  its  tenor, 
and  that  if  it  be  dishonored,  and  the  neceseary  proceedings  on  dia- 
bonor  be  duly  taken,  he  will  pay  the  amount  thereof  to  the  holder, 
or  to  any  subsequent  indorser  who  may  be  compelled  to  pay  it. 

Nat.  Park  Bank  c.  Beaboud  Nat.  Bank,  114  N.  Y.  28,  11  Am.  St.  Rep.  012, 
20  N.  E.  032;  U.  B.  V.  AnKT.  Exch.  N&t.  Bank,  TO  Fed.  232. 

§  117.  LiabHify  of  indoner  where  paper  negotiable  1^  deUveiy.  — 
Where  a  person  places  bis  indorsement  on  an  instrument  negotiable 
by  delivery  he  incurs  alt  the  liabilities  of  an  indorser. 

§  118.  Order  in  which  indonen  are  liable.  —  As  respects  one  an- 
other, indorsers  are  liable  prima  facie  in  the  order  in  which  they 
indorse;  but  evidence  is  admissible  to  show  that  as  between  or  among 
themselves  they  have  agreed  otherwise.  Joint  payees  or  joint  in- 
dorsees who  indorse  are  deemed  to  indorse  jointly  and  severally. 

§  119.  liability  of  agent  or  broker.  —  Where  a  broker  or  other 
agent  negotiates  an  instrument  without  indorsement,  he  incurs  all 
the  liabilities  prescribed  by  section  one  hundred  and  fifteen  of  this 
chapter,  unless  he  discloses  the  name  of  his  principal,  and  the  fact 
that  he  is  acting  only  as  agent 
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Pkesehtment  foe  Payment. 

Section  130.  Effect  of  want  of  demand  on  principal  debtor. 
131.  Pi«BeDtmeat  where  instrument  is  not  payable  c 
13Z.  What  constitutes   a   Bufficient  pre«eDtmeut. 

133.  Place  of  preaentment. 

134.  Inatrumeot  must  be  exhibited. 

135.  Presentment  where  inatrument  payable  at  bank. 

136.  PreBcntmeat  wliere  principal  debtor  is  dead. 

137.  PreBentment  to  persons  liable  as  partners. 

138.  Presentment  to  joint  debtors. 

139.  When  prcBentment  not  required  to  charge  the  drawer. 

140.  When  presentment  not  required  to  charge  the  indorser. 

141.  When  delay  ia  making  presentment  is  excused. 

142.  When  presentment  may  be  dispensed  with. 

143.  When  iustrumeut  dishonored  by  non-payment. 

144.  Liability  of  person  eecondarly  liable,  when  instnunott  dishonored. 

145.  Time  of  maturily. 

146.  Time;  how  computed. 

147.  Rule  where  instrument  payable  at  bank. 

148.  What  oonstitutes  payment  in  due  course. 

§  130.  Effect  of  want  of  demand  on  principal  debtor.  —  Present- 
ment for  payment  is  not  necessary  in  order  to  charge  the  peiwm 
primarily  liable  on  the  instrument;  but  if  the  instrument  i^  bj  its 
terms,  payable  at  a  special  jJace,  and  he  is  able  and  willing  to  pay 
it  tiiere  at  maturity  and  has  funds  there  available  for  that  purpoee, 
such  ability  and  willingness  are  equivalent  to  a  tender  of  payment 
upon  his  part  But  except  as  herein  otherwise  provided,  present- 
ment for  payment  is  necessary  in  order  to  charge  the  drawer  and 
indorsers. 
Sylveeter  v.  Croban,  138  N.  Y.  494,  34  N.  E.  273. 

§  131.  Preaentment  where  inatmment  ia  not  payable  on  demand. — 
Where  the  instrument  is  not  payable  on  demand,  presentment  must 
be  made  on  the  day  it  falls  due.  Where  it  is  payable  on  demand, 
presentment  must  be  made  within  a  reasonable  time  after  its  issue, 
except  that  in  the  case  of  a  bill  of  exchange,  presentment  for  pay- 
ment will  be  sufficient  if  made  within  a  reasonable  time  after  the  last 
negotiation  thereof. 
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§  138.  What  ooaititatei  a  avAdent  prMefltmeitt  —  Preeentment 
for  payment,  to  lie  sufficient,  must  be  made : 

1.  By  flie  holder,  or  by  some  person  authorized  to  receive  payment 
on  big  behalf; 

3.  At  a  reasonable  hour  on  a  business  day ; 

3.  At  a  proper  place  as  herein  defined ; 

4.  To  the  person  primarily  liable  on  the  instrument,  or  if  he  is 
absent  or  inacceaaible,  to  any  person  found  at  the  place  ■where  the 
presentment  is  made. 

§  133.  Place  of  presentment.  —  Presentment  for  payment  is  made 
at  the  proper  place: 

1.  Where  a  place  of  payment  is  specified  in  the  instmment  and 
it  is  there  presented ; 

2.  Where  no  place  of  payment  is  specified,  hot  the  address  of  the 
person  to  make  payment  is  given  in  the  instrument  and  it  is  there 
presented ; 

3.  Where  no  place  of  payment  is  specified  and  no  address  is  given 
and  the  instrument  is  presented  at  the  usual  place  of  business  or 
residence  of  the  person  to  make  payment ; 

4.  In  any  other  case  if  presented  to  the  person  to  make  payment 
wherever  he  can  be  found,  or  if  presented  at  his  last  known  place  of 
business  or  residence. 

§  134.  Initrnment  mut  be  exhibited.  —  The  instrument  must  be 
exhibited  to  the  person  from  whom  payment  is  demanded,  and  when 
it  ia  paid  must  be  delivered  up  to  the  party  paying  it. 

§  13S.  Freientnient  where  iustrnment  payable  at  bank.  —  Where 
the  instrument  is  payable  at  a  bank,  preeentment  for  payment  must 
be  made  during  banking  hours,  unless  the  person  to  make  payment 
has  no  funds  there  to  meet  it  at  any  time  during  the  day,  in  which 
case  presentment  at  any  hour  before  the  bank  is  closed  on  that  day  is 
sufficient. 

§  136.  Presentment  where  principal  debtor  ii  dead,  —  Where  the 
person  primarily  liable  on  the  instrument  is  dead,  and  no  place  of 
payment  is  specified,  presentment  for  payment  must  be  made  to  his 
personal  representative,  if  such  there  be,  and  if  with  the  exercise  of 
reasonable  diligence,  he  can  be  found. 
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§  137.  Fresentment  to  pertons  liable  as  partners.  —  Where  the 
persons  primarily  liable  on  the  inBtrument  are  liable  as  partners, 
and  no  place  of  payment  is  specified,  presentment  for  payment  may 
be  made  to  any  one  of  them,  even  though  there  has  been  a  dissolution 
of  the  firm. 

§  138.  Freientment  to  joint  debtort.  —  Where  there  are  several 

persona  not  partners,  primarily  liable  on  Uie  instrument,  and  no 

place  of  payment  is  specified,  presentment  must  be  made  to  tbem  alL 

As  to  preeeatation  to  joint  makeri  to  hold  indorsen  of  note,  Bee  klao  note  to 

Benedict  t>.  Sohmieg,  36  L.  R.  A.  703. 

§  139.  When  preientment  not  required  to  charge  the  drawer.  — 
Presentment  for  payment  is  not  required  in  order  to  charge  the 
drawer  where  he  has  no  ri^t  to  expect  or  require  that  the  drawee  or 
acceptor  will  pay  the  instrument. 

§  140.  When  presentment  not  required  to  oha^e  the  indoraer.  — 
Presentment  for  payment  is  not  required  in  order  to  charge  an  in- 
dorser  where  tJie  instrument  was  made  or  accepted  for  his  acoom- 
modation,  and  be  has  no  reason  to  expect  that  the  instrument  will  be 
paid  if  presented. 

§  141.  When  delay  in  making  presentment  is  exonied.  —  Delay  in 
making  presentment  for  payment  is  excused  when  the  delay  is  caused 
by  circumstances  beyond  the  control  of  the  holder  and  not  imputable 
to  hia  default,  misconduct  or  negligence.  When  the  cause  of  delay 
ceases  to  operate,  presentment  must  be  made  with  reasonable  dili- 
gence. 

g  148.  When  presentment  may  be  dispensed  with.  —  Pres^itment 
for  payment  is  dispensed  with : 

1.  Where  after  the  exercise  of  reasonable  diligence  presentment  as 
required  by  this  chapter  can  not  be  made ; 

2.  Where  the  drawee  is  a  fictitious  person ; 

3.  By  waiver  of  presentment  express  or  implied. 
Moore  c.  Alexander,  03  App.  Div.  100,  71  N.  Y.  Supp.  420. 

g  143.  When  instrument  dishonored  by  non-paymmt.  —  The  instru- 
ment is  dishonored  by  non-payment  when: 
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1.  It  is  duly  preeeDted  for  paymeat  and  payment  is  refused  or 
can  not  be  obtained ;  or 

2.  Fresentmrait  is  excused  and  the  instrument  is  overdue  and 
unpaid. 

§  144.  Iubilit7  of  persoa  secondarily  liable,  when  inatnunent  dii- 
lumored.  —  Subject  to  the  provisions  of  this  chapter,  when  the  instru- 
ment is  dishonored  by  non-payment,  an  immediate  right  of  recourse 
to  all  parties  secondarily  liable  thereon,  aocruee  to  the  holder. 

§  14S.  Time  of  maturity.  —  Every  negotiable  instrument  is  pay- 
able at  the  time  fixed  therein  without  grace.  When  the  day  of  ma- 
turity falls  upon  Sunday,  or  a  holiday,  the  instrument  is  payable  on 
the  next  succeeding  business  day.  Instruments  falling  due  or  becom- 
ing payable  on  Saturday  are  to  be  presented  for  payment  on  the 
next  succeeding  business  day,  except  Uiat  instruments  payable  on 
demand  may,  at  the  option  of  the  holder,  be  presented  for  payment 
before  twelve  o?e[ock  noon  on  Saturday  when  that  entire  day  is  not  a 
holiday. 

§  146.  Time;  how  computed.  —  Where  the  instrument  is  payable 
at  a  fixed  period  after  date,  after  sight,  or  after  the  happening  of  a 
specified  event,  the  time  of  payment  is  determined  by  excluding  the 
day  from  which  the  time  ia  to  begin  to  run,  and  by  including  the  date 
of  payment 

§  147.  Bole  where  initmment  payable  at  bank.  —  Where  the  in- 
strmnent  is  made  payable  at  a  bank  it  is  equivalent  to  an  order  to 
die  bank  to  pay  the  same  for  Ae  account  of  the  principal  debtor 
thereon. 

§  148.  What  oonititatei  payment  in  due  oourae.  —  Payment  is 
made  in  due  oourse  when  it  is  made  at  or  after  the  maturity  of  the 
instrument  to  the  holder  thereof  in  good  faith  and  without  notice 
that  his  title  is  defective. 


D.qit.zeaOvGoOt^lc 


THE    NEGOTIABLE    INBTBUUSBTB    LAW. 


Notice  of  DisHonos. 

SEonoti  100.  To  whom  notice  of  diabonor  mtut  be  given. 

161.  By  whom  ^yen. 

162.  Notice  given  by  agent. 

163.  Effect  of  notice  given  on  behalf  of  holder. 

164.  Effect  where  notice  ii  given  bj  part^  entitled  thereto. 
166.  When  agent  may  give  notice. 

166,  When  notice  Bufficient. 

167.  Form  of  notice. 

166.  To  whom  notice  may  be  given. 
]6B.  Notice  where  pajl^  iB  dead. 

170.  Notice  to  partners. 

171.  Notice  to  persona  jointly  liable. 

172.  Notice  to  bankrupt. 

173.  Time  within  which  notice  mu«t  be  given. 

174.  Where  parties  reside  in  eame  place. 

175.  Where  parties  reeide  in  diSerent  plaoes. 

176.  When  sender  deemed  to  have  given  due  notice. 

177.  Deposit  in  post-office;  what  oonatitutAS. 

178.  Notice  to  antecedent  party;  time  of. 

179.  Where  notice  must  be  sent. 
ISO.  Waiver  of  notice. 

181.  'Whom  affected  by  waiver. 

182.  Waiver  of  protest. 

163.  When  notice  dispensed  with. 

184.  Delay  in  giving  notice;   how  excused. 

185.  When  notice  need  not  l>e  given  to  drawer. 

180.  When  notice  need  not  be  ^ven  to  indoreer. 

1S7.  Notice  of  non-payment  where  acceptance  refused. 
188.  Effect  of  omission  to  give  notice  of  non-acceptance. 
169.  When  protest  need  not  be  made;  when  must  be  made. 

§  160.  To  whoiii  notiM  of  diihonor  mut  be  gireii,  —  Except  as 
herein  otherwise  provided,  when  a  negotiable  inBtnunent  has  beeo 
dishonored  hy  non-aoceptance  or  non-payment,  notice  of  di8h<xior 
muBt  be  given  to  the  drawer  and  to  each  indorBer,  and  any  drawer  or 
indorser  to  whom  such  notice  is  not  given  is  disdiarged. 

§  161.  By  whom  ff^nn.  —  The  notioe  may  be  given  by  or  on 
behalf  of  the  holder,  or  by  or  on  behalf  of  any  party  to  the  instrument 
who  might  be  compelled  to  pay  it  to  the  holder,  and  who,  npon  taking 
■Bo  in  ori^nal. 
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it  up,  would  have  a  right  to  leimburBemeDt  from  the  party  to  whom 
the  notice  is  given. 

§  168.  Hotioe  given  by  agent.  —  Notice  of  dishonor  may  be  given 
by  an  agent  either  in  his  own  name  or  in  the  name  of  any  par^ 
entitled  to  give  notice,  whether  that  party  be  his  principal  or  not 

§  163.  Effect  of  notioe  given  on  behalf  of  holder.  —  Wliere  notice 
ift  given  by  or  on  behalf  of  the  bolder,  it  inures  for  the  benefit  of  all 
Bubaequent  holders  and  all  prior  partiee  who  have  a  right  of  recourse 
against  the  party  to  whom  it  is  given. 

§  164.  Effect  where  notioe  ii  given  by  party  entitled  Uiereto.  — 
Where  notice  is  given  by  or  on  bebaU  of  a  party  entitled  to  give 
notice,  it  inures  for  the  benefit  of  the  holder  and  all  parties  sub- 
sequent to  the  par^  to  whom  notioe  is  given. 

§  165.  When  agent  may  give  notioe.  —  Where  the  instrument  has 
been  dishonored  in  the  hands  of  an  agent,  be  may  either  himself  give 
notice  to  the  parties  liable  thereon,  or  he  may  give  notice  to  his  prin- 
cipal. If  he  give  notice  to  his  principal,  he  must  do  so  within  the 
same  time  as  if  he  were  the  holder,  and  &e  principal  upon  the 
receipt  of  such  notice  has  himself  the  same  time  for  giving  notice 
as  if  the  agent  had  bean  an  independent  holder. 

§  166.  When  notice  solBcient  —  A  written  notice  need  not  be 
signed  and  an  insufficient  written  notice  may  be  supplemented  and 
validated  by  verbal  communication.  A  misdescription  of  the  instru- 
ment does  not  vitiate  the  notice  unless  the  party  to  whom  the  notice 
is  given  is  in  fact  misled  thereby. 

§  167,  Form  of  notioe.  —  The  notice  may  be  in  writing  or  merely 
oral  and  may  be  given  in  any  terms  which  sufficiently  identify  the 
instrument,  and  indicate  that  it  has  been  dishonored  1^  non-accept- 
ance or  non-payment  It  may  in  all  cases  be  given  by  delivering  it 
personally  or  through  the  mails. 

g  168.  To  whom  notioe  may  be  given.  —  Notice  of  dishonor  may 
be  given  either  to  the  party  himself  or  to  his  agent  in  that  behalf. 

§  169.  Hotice  where  party  ii  dead.  —  When  any  party  is  dead, 
and  his  death  is  known  to  the  party  giving  notice,  the  notice  must  be 
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giveti  to  a  personal  representative,  if  there  be  one,  and  if  with  reason- 
able diligence,  be  can  be  found.  If  there  be  no  personal  represeota- 
tire,  notice  may  be  sent  to  the  last  residence  or  last  place  of  business 
of  the  deceased. 

§  170.  Hotioe  to  partners.  — Where  the  parties  to  be  notified  are 
partners  notice  to  any  one  partner  is  notice  to  the  firm  even  tbou^ 
there  has  been  a  dissolution. 

§  171.  Hotioe  to  penons  jointly  liable.  —  Notice  to  joint  partiea 
who  are  not  partners  must  be  given  to  each  of  them,  unless  one  of 
them  has  authority  to  receive  audi  notice  for  the  others, 

§  172.  Hotioe  to  buibnpt.  —  Where  a  partf  has  been  adjudged 
a  bankrupt  or  an  insolvent,  or  has  made  an  assignment  jor  the  benefit 
of  creditors,  notice  may  be  given  either  to  the  party  himself  or  to  his 
trustee  or  assignee. 

§  173.  Time  within  whioh  notioe  most  be  given.  —  Notice  may  be 
given  as  Boon  as  the  instrument  is  dishonored ;  and  unless  delay  is 
excused  as  hereinafter  provided,  must  be  given  within  the  times  fixed 
by  this  chapter. 

§  174.  Where  parties  reside  in  aame  place.  —  Where  the  person 
giving  and  the  person  to  receive  notice  reside  inthe  same  place,  notice 
must  be  given  within  the  following  times: 

1.  If  given  at  the  place  of  business  of  the  person  to  receive  notice, 
it  must  be  given  before  the  close  of  business  hours  on  the  day  fol- 
lowing ; 

2.  If  given  at  his  residence,  it  must  be  given  before  the  usual 
hours  of  rest  on  the  day  following ; 

3.  If  sent  by  mail,  it  must  be  deposited  in  the  post-ofSce  in  time 
to  reach  him  in  usual  course  on  the  day  following. 

§  1711.  Where  parties  reside  in  different  places.  —  Where  the  per- 
son giving  and  the  person  to  receive  notice  reside  in  different  places, 
the  notice  must  be  given  within  the  following  times: 

1.  If  sent  by  mail,  it  must  be  deposited  in  the  postrofBce  in  time 
to  go  ly  mail  the  day  following  the  day  of  dishonor,  or  if  there  be  no 
mail  at  a  convenient  hour  on  that  day,  by  the  next  mail  theFeaftn-. 
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2.  If  given  otherwise  than  through  the  post-office,  then  within  the 
time  that  notice  would  have  been  received  in  due  course  of  mail,  if 
it  had  been  deposited  in  the  poet-office  within  the  time  specified  in 
the  last  subdivision. 

§  176.  When  tender  deemed  to  luive  givcm  due  notioe.  —  Where 
notice  of  dishonor  is  duly  addressed  and  deposited  in  the  post-office, 
the  sender  is  deemed  to  have  given  due  notice,  notwithstanding  any 
miscarriage  in  the  mails. 

§  177.  Deposit  in  post-office;  what  oonatitiitei.  —  Notice  is  deemed 
to  have  been  deposited  in  the  post-office  when  deposited  in  any 
hran<^  poet-office  or  in  any  letter  box  under  the  control  of  the  post- 
office  department 

§  178.  Hottoe  to  antecedent  partjr;  time  of.  —  Where  a  party  re- 
ceives notice  of  dishonor,  he  has,  after  the  receipt  of  such  notice,  the 
same  time  for  giving  notice  to  antecedent  parties  that  the  holder  has 
after  the  dishonor. 

§  179.  Where  notioe  mnst  be  sent.  —  Where  a  party  has  added  an 
address  to  his  signature,  notice  of  dishonor  must  be  sent  to  that 
address ;  but  if  he  has  not  given  such  address,  then  the  notice  must 
be  sent  as  follows; 

1.  Either  to  the  post-office  nearest  to  his  place  of  residence,  or  to 
the  poet-office  where  he  is  accustomed  to  receive  his  letters ;  or 

2.  If  he  live  in  one  place,  and  have  his  place  of  business  in  an- 
other, notice  may  be  sent  to  either  place;  or 

3.  If  he  is  sojourning  in  another  place,  notice  may  be  sent  to  the 
place  where  he  is  so  sojourning. 

But  where  the  notice  is  actually  received  by  the  party  within  the 
time  specified  in  this  chapter,  it  will  be  sufficient,  though  not  sent  in 
accordance  with  the  requirements  of  this  section. 

§  180.  Waiver  of  notice.  —  Notice  of  dishonor  may  be  waived, 
either  before  the  time  of  giving  notice  has  arrived,  or  after  the  omis- 
sion to  give  due  notice,  and  the  waiver  may  be  express  or  implied. 
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§  181.  •Whom  affected  by  waiver. — Where  the  waiver  is  embodied 
in  the  instrument  itself,  it  is  binding  upon  all  parties ;  but  where  it 
is  written  above  the  signature  of  an  indorser,  it  binds  ^im  onlj. 

§  188.  Waiver  of  proteit.  — A  waiver  of  protest,  whether  in  the 
case  of  a  foreign  bill  of  exchange  or  other  n^otiable  instrument,  is 
deemed  to  be  a  waiver  not  only  of  a  formal  protest,  but  also  of  pre- 
sentment and  notice  of  dishonor. 

§  183.  When  notice  diapenied  with.  —  Notice  of  dishonor  is  dis- 
pensed with  when,  after  the  exercise  of  reasonable  diligence,  it  can 
not  be  given  to  or  does  not  reach  the  parties  sought  to  be  charged. 

§  164.  Delay  in  giving  notice;  how  excused. — Delay  in  giving 
notice  of  dishonor  is  excused  when  the  delay  is  caused  by  circum- 
stances beyond  the  control  of  the  holder  and  not  imputable  to  bis 
default,  misconduct  or  negligence.  When  the  cause  of  delay  ceases 
to  operate,  notice  must  be  given  with  reasonable  diligence. 

§  180.  When  notice  need  not  be  ^ven  to  diawei.  —  Notice  of  dis- 
honor ia  not  required  to  be  given  to  the  drawer  in  either  of  the  fol- 
lowing cases: 

1.  Where  the  drawer  and  drawee  are  the  same  person ; 

2.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract; 

3.  Where  the  drawer  is  the  person  to  whom  the  instrument  is 
presented  for  payment; 

4.  Where  the  drawer  has  no  right  to  expect  or  require  that  the 
drawee  or  acceptor  will  honor  the  instnmient; 

5.  Where  the  drawer  has  countermanded  payment. 

Baoon  v.  Etmna,  137  N.  Y.  379,  20  L.  R.  A.  496.  33  N.  E.  303;  Mohlman  Co. 
t>.  Kane,  60  App.  DW.  546,  66  N.  ¥.  Snpp.  1046. 

§  186.  When  notice  need  not  be  given  to  indoraer.  —  Notice  of  dis- 
honor is  not  required  to  be  given  to  an  indorser  in  either  of  the 
following  cases : 

1.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract,  and  the  indorser  was  aware  of  the  fact  at  the 
time  he  indorsed  the  instrument ; 
*  8c  in  ori^ual. 
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2.  Where  the  mdorser  is  the  person  to  whom  the  mstrument  is 
presented  for  payment; 

3.  Where  the  instroment  was  made  or  accepted  for  his  acoom- 
modation. 

§  187.  Hotice  of  aon-payment  where  aoceptanoe  refued.  —  Where 
due  Dotioe  of  dishonor  by  non-acceptance  has  been  given,  notice  of  a 
mheeqaeot  dishonor  by  non-payment  is  not  necessary,  unless  in  the 
meantime  the  instroment  has  been  accepted. 

§  188.  Effect  of  omiHion  to  gat  notioe  of  non-aooeptanoe.  —  An 
omission  to  give  notice  of  dishonor  by  non-acceptance  does  not 
prejudice  the  rights  of  a  holder  in  due  course  subsequent  to  the 
omission. 

§  189.  When  protest  need  not  be  made;  whan  must  be  made. — 
Where  any  negotiable  instrument  has  been  dishonored  it  may  be 
protested  for  non-acceptance  or  non-payment,  as  the  case  may  be;  but 
protest  is  not  required,  except  in  the  ease  of  foreign  bills  of  ex<^nge. 
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ARTICLE  10. 

DiSCnAfiGB. 
SionoK  200.  Inatmrneot;  how  discbarged. 

201.  When  p«raoni  Baooodaril^  luble  on,  diichHgod. 

202.  Sight  of  party  who  diachargM  instrument. 

203.  Renunciatjon  bj  holder. 

204.  Cancellation;  unintentional;  burden  of  proof. 

205.  Alteration  of  inatrument;  efl«ct  of. 
200.  What  conatitutes  a  material  alteration. 

§  SOO.  Inatnunent;  how  diuliaiged.  —  A  negotiable  inatmment  is 
discharged : 

1.  By  pajrment  in  due  course  by  or  on  behalf  of  the  principal 
debtor; 

2.  By  payment  in  due  coarse  by  the  par^  accommodated,  where 
the  instrument  is  made  or  accepted  for  accommodation ; 

3.  By  the  intentional  cancellation  thereof  by  the  holder; 

4.  By  any  other  act  which  will  discharge  a  simple  contract  for  the 
payment  of  money ; 

6.  When  die  principal  debtor  becomes  the  holder  of  the  instrnmeot 
at  or  after  maturity  in  his  own  right 

Had.  Sq.  Bank  v.  Pierce,  137  N.  Y.  444,  SO  L.  R.  A.  33S,  33  Am.  St.  Bep.  7S1, 
33  N.  E.  S67. 

§  201.  When  perioni  leoondRrily  liable  on,  disoha^ed.  —  A  person 
secondarily  liable  on  the  instrument  ie  dischai^ed : 

1.  By  any  act  which  dischargee  the  instrument; 

2.  By  the  intentional  cancellation  of  his  signature  1^  the  holder; 

3.  By  the  disobarge  of  a  prior  party ; 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party ; 

5.  By  a  release  of  the  principal  debtor,  unless  the  holder's  ri^t 
of  recourse  against  the  party  secondarily  liable  is  expressly  reserved ; 

6.  By  any  agreement  binding  upon  the  holder  to  extend  the  time 
of  payment  or  to  postpone  the  holder's  right  to  enforce  the  instru- 
ment, unless  the  right  of  recourse  against  sucb  party  is  expressly 


§  202.  Bight  of  party  who  diuhargei  instrument.  —  Where  the 
instrument  is  paid  by  a  party  secondarily  liable  thereon,  it  is  not 
discharged;  but  the  party  so  paying  it  is  reatiitted  to  his  former 
rights  as  regards  all  prior  parties,  and  he  may  strike  out  his  own  and 
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all  BnbeeqaeDt  indorBements,  and  again  ne^^ate  the  mstrnment, 
except: 

1.  Where  it  ia  payable  to  the  order  of  a  third  person,  and  has  been 
paid  by  the  drawer ;  and 

2.  Where  it  wae  made  or  aooepted  for  Booi»nmodaticai,  and  haa 
been  paid  h^  the  party  accommodated. 

§  803.  Benimoiation  b;  holder.  —  The  holder  may  ezpreesly  ro- 
aonnce  his  rights  against  any  party  to  the  inatmmeat,  before,  at  or 
after  its  matnri^.  An  absolute  and  unconditional  renanciati<»i  of 
his  rights  against  the  principal  debtor  made  at  or  after  the  maturity 
of  the  inBtrument,  disdiai^es  the  instrument.  But  a  rennneiation 
does  not  affect  the  rights  of  a  holder  in  due  course  without  notice. 
A  rentiDciatitHi  must  be  in  writing,  imless  the  instrument  is  delivered 
up  to  the  person  primarily  liable  therecm. 

g  804.  Cancellation;  unintentional;  burden  of  proof.  —  A  cancel- 
lation made  unintentionally,  or  under  a  mistake,  or  without  the  au- 
thority of  the  holder,  is  inoperative ;  but  where  an  instrument  or  any 
signature  thereon  appears  to  have  been  canceled  the  burden  of  proof 
lies  on  the  party  who  all^ea  that  the  oancallation  was  made  unin- 
tentionally, or  under  a  mistake  or  without  authority. 

§  80S.  Alteration  of  instrument;  effect  of. — Where  a  negotiable 
instrument  is  materially  altered  without  the  assent  of  all  parties 
liable  thereon,  it  is  avoided,  except  as  against  a  party  who  has  himself 
made,  authorized  or  assraited  to  the  alteration  and  subsequent  in- 
dorsers.  But  when  an  instrument  has  been  materially  altered  and  is 
in  the  hands  of  a  holder  in  due  course,  not  a  party  to  the  alteration, 
he  may  enforce  payment  thereof  according  to  its  original  tenor. 

§  206.  What  oonititntM  a  material  alteration.  —  Any  alteration 
which  changes: 

1.  The  date; 

2.  Th&  sum  payable,  either  for  principal  or  int^^t; 

3.  The  time  or  place  of  payment; 

4.  The  number  or  the  relations  of  the  parties ; 

5.  The  medium  or  currency  in  which  payment  is  to  be  made; 

Or  which  adds  a  place  of  payment  where  no  place  of  payment  is 
specified,  or  any  other  change  or  addition  which  alters  the  effect  of 
the  ioBtnunent  in  any  respect,  is  a  material  alteration. 
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ARTICLE  11. 

Bn-LB    OF    ExCHAHGH;    FoBM    AHI>    iNTSatPBETFATION. 

BBOnoM  210.  Bill  ot  exchange  defined. 

211.  Bill  not  an  aasignmeut  of  funds  in  hand*  of  drawee. 

212.  Bill  addressed  to  more  than  one  drawee. 

213.  Inland  and  foreign  bills  of  exchange. 

214.  When  bill  maj  be  treated  a*  promiaaory  note. 

215.  Beferae  in  caM  of  need. 

§  210.  Bill  of  ezdiange  defined.  —  A  bill  of  exchange  is  an  un- 
conditional order  in  writing  addressed  ly^  one  person  to  another, 
signed  by  the  person  giving  it,  requiring  the  person  to  whom  it  is 
addressed  to  pa;  on  demand  or  at  a  fixed  or  determinable  future  time 
a  sum  certain  in  money  to  order  or  to  bearer. 

§  211.  Bill  not  an  «aiignmeBt  of  funds  in  hands  of  drawee. — 
A  bill  of  itself  doee  not  operate  as  an  assignment  of  the  funds  in  the 
hands  of  the  drawee  available  for  the  payment  thereof  and  the  drawee 
is  not  liable  on  the  bill  unless  and  tmtil  be  accepts  the  same. 

§  212,  Bill  addreiied  to  more  than  one  drawee.  —  A  bill  may  be 
addressed  to  two  or  more  drawees  jointly,  whether  they  are  partners 
or  not ;  but  not  to  two  or  more  drawees  in  the  alternative  or  in  suocee- 
sion. 

§  213.  Inland  and  foreign  billi  of  ezohange.  —  An  inland  bill 
of  exchange  is  a  bill  which  is,  or  on  its  face  purports  to  be,  both 
drawn  and  payable  within  this  state.  Any  other  bill  ia  a  foreign 
bill.  Unless  the  contrary  appears  on  the  face  of  the  bill,  the  holder 
may  treat  it  as  an  inland  bill. 

§  214.  When  bill  may  be  treated  aa  pxomisur;  note.  —  Where  in 
a  bill  the  drawer  and  drawee  are  the  same  person,  or  where  the 
drawee  is  a  fictitious  person,  or  a  person  not  having  capa<»ty  to  con- 
tract, the  holder  may  treat  the  Instrument,  at  his  option,  either  as  a 
bill  of  exchange  or  a  promissory  note. 

§  210.  Beferee  in  case  of  need.  —  The  drawer  of  a  bill  and  any 
indorser  may  insert  thereon  the  name  of  a  person  to  whom  the  holder 
may  resort  in  case  of  need,  that  is  to  say,  in  case  the  bill  is  dishonored 
by  non-acceptance  or  non-payment  Sudi  person  is  called  the  referee 
in  case  of  need.  It  is  in  the  option  of  the  bolder  to  resort  to  the 
referee  in  case  of  need  or  not  as  he  may  see  fit 
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ARTICLE  12. 
Accept AHCa 
SEcnon  220.  Acceptance;  bow  m&de. 

221.  Holder  entitled- to  acceptsDoe  on  face  of  bill. 

222.  Acceptance  b;  separate  inBtniment. 

223.  PromiBe  to  accept;   when  equivalent  to  acoeptuice. 

224.  Time  allotted  drawee  to  accept. 

229.  liability  of  drawee  retaiDing  or  destroTing  bill. 

226.  Acceptance  of  incomplete  bill. 

227.  Kinds  of  acoeptancee. 

28S.  Wbat  constitutes  a  general  acceptance. 

229.  Qualified  acceptance. 

230.  Rights  of  parties  as  to  qualiSed  acceptance. 

%  220.  Aoceptance;  how  made.  —  The  acceptance  of  a  bill  is  the 
Bignification  by  the  drawee  of  bis  assent  to  the  order  of  the  drawer. 
The  acceptance  must  be  in  writing  and  signed  ty  the  drawee.  It 
must  not  express  that  the  drawee  will  perform  his  promise  by  any 
other  means  than  the  payment  of  money. 

Va)idit]r  of  ora)  promise  to  accept,  see  editorial  note  to  Allen  v.  Leavens,  20 
L.  K.  A.  620. 

§  221.  Holder  entitled  to  aooeptanoe  on  face  of  bill.  —  The  holder 
of  a  bill  presenting  the  same  for  aeceptance  may  require  that  the 
acceptance  be  written  on  the  bill  and  if  such  request  is  refused,  may 
treat  the  bill  as  dishonored. 

§  222.  Aooeptanoe  by  leparate  iiLstmment.  —  Where  an  acceptance 
is  written  on  a  paper  other  than  the  bill  itself,  it  does  not  bind  the 
acceptor  except  in  favor  of  a  person  to  whom  it  ia  shown  and  who, 
on  the  faith  thereof,  receives  the  hill  for  value. 

§  223.  Promiae  to  aoeept;  when  equivalent  to  aooeptanoe.  —  An  un- 
conditional promise  in  writing  to  accept  a  bill  before  it  is  drawn  i^ 
deemed  an  actual  acceptance  in  favor  of  every  person  who,  upon  the 
faith  thereof,  receives  the  bill  for  value. 

§  224.  Time  allowed  drawee  to  accept.  —  The  drawee  is  allowed 
twenty-four  hours  after  presentment  in  which  to  decide  whether  or 
not  he  will  accept  the  bill;  but  the  acceptance  if  given  dates  as  of 
the  day  of  presentation. 

§  22S.  Liabili^  of  drawee  retaining  or  destroying  bill.  —  Where 
a  drawee  to  whom  a  bill  is  delivered  for  acceptance  deetroys  the  same, 
or  refuses  within  twenty-four  hours  after  such  delivery,  or  within 
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such  other  {)eriod  as  the  holder  maj  allow,  to  return  the  bill  accepted 
or  non-accepted  to  the  holder,  he  will  be  deemed  to  have  accepted 
the  same. 

§  226.  Aoceptaaoe  of  Inoomplete  biU.  —  A  bill  ma;  be  accepted 
before  it  has  been  signed  b^r  the  drawer,  or  while  otherwise  incom- 
plete, or  wh^i  it  is  overdue,  or  after  it  has  been  dishonored  bj  a 
previous  refusal  to  accept,  or  by  non-payment.  But  when  a  biU  pay- 
able after  si^t  ia  dishonored  by  non-acceptance  and  the  drawee  sub- 
sequently accepts  it,  the  holder,  in  the  absence  of  any  different  agree- 
ment, is  entitled  to  have  the  bill  accepted  as  of  the  date  of  the  first 
presentment. 

§  227.  Kinds  of  aooeptaaoet.  —  An  acceptance  is  either  general  or 
qualified.  A  general  acceptance  assents  without  qualification  to  the 
order  of  the  drawer.  A  qualified  acceptance  in  express  terms  varies 
the  effect  of  the  bill  as  drawn. 

§  228.  What  oonstitntes  a  general  eooeptanoe.  —  An  acceptance  to 
pay  at  a  particular  place  is  a  general  acceptance  unless  it  expreealy 
states  that  the  bill  is  to  be  paid  there  only  and  not  elsewhere. 

§  229.  Qnalifled  acceptance. — An  acceptance  is  qualified,  whicit  is : 

1.  Conditional,  that  is  to  say,  which  makes  payment  hy  the  ac- 
ceptor dependent  on  the  fulfillment  of  a  condition  therein  stated; 

2.  Partial,  that  ia  to  say,  an  acceptance  to  pay  part  only  of  the 
amount  for  which  the  bill  is  drawn ; 

3.  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particular 
place; 

4.  Qualified  as  to  time; 

6.  The  acceptance  of  some  one  or  more  of  the  drawees,  but  not  of 
all. 

§  280.  Bights  of  parties,  as  to  qualified  aooeptance.  —  The  holder 
may  refuse  to  take  a  qualified  acceptance,  and  if  he  does  not  obtain 
an  unqualified  acceptance,  he  may  treat  the  bill  as  dishonored  by 
non-acceptance.  Where  a  qualified  acceptance  is  taken,  the  drawer 
and  indorsers  are  discharged  from  liability  on  the  tail,  unless  the>* 
have  expressly  or  impliedly  authorized  the  holder  to  take  «  qualified 
acceptance,  or  subsequently  assent  thereto.  When  the  drawer  or  an 
indorser  receives  notice  of  a  qualified  acceptance,  he  must  within  a 
reasonable  time  expre^  his  dissent  to  the  holder,  or  he  wiU  be  deemed 
to  have  assented  thereto. 
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AKTICLE   13. 

Fbsbbntubitt  fob  Accsftancx. 
Sttmov  240.  When  pregeDtment  for  aooeptance  must  be  mkde. 

241.  When  fulure  to  preaent  iela*aea  drawer  and  iudorwr. 

242.  FreMntment;  how  m*de. 

243.  On  what  da^i  preaeiitment  may  be  made. 

244.  Pre««iitiiieiit  where  time  i*  tnanfltdeDt. 

246.  When  presentment  ia  ezcueed. 

240.  When  diahonored  1^  Don-aeoeptanae. 

247.  Dot;  of  holder  where  bill  not  accepted. 

248.  Eiglite  of  holder  where  bill  not  accepted. 

§  240.  Vben  preientment  for  aoooptanoe  mmt  be  mtde.  —  Freaent' 
meat  for  acceptance  must  be  made: 

1.  Where  the  bill  ia  payable  after  sight,  or  in  any  other  case  where 
preflentment  for  acceptance  is  necessary  in  order  to  fix  the  maturity 
of  the  instrument ;  or 

2.  Where  the  bill  expressly  stipulates  that  it  shall  be  presented 
for  acceptance;  or 

3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the  residence 
or  place  of  businesfi  of  the  drawee. 

In  no  other  case  is  presentment  for  acceptance  necessary  in  order 
to  render  any  party  to  the  bill  liable. 

§  241.  When  failure  to  preient  releaiei  drawer  and  indorier.  — 
Except  as  herein  otherwise  provided,  the  bolder  of  a  hill  which  is  re- 
quired by  the  next  preceding  section  to  be  presented  for  acceptance 
must  either  present  it  for  acceptance  or  negotiate  it  within  a  reason- 
able time.  If  he  fails  to  do  so,  the  drawer  and  all  indorsers  are  dis- 
charged. 

§  242.  Presentment;  how  made.  —  Presentment  for  acceptance 
must  be  made  by  or  on  behalf  of  the  holder  at  a  reasonable  hour,  on 
a  business  day,  and  before  the  bill  is  overdue,  to  the  drawee  or  some 
person  authorized  to  accept  or  refuse  acceptance  on  his  behalf;  and 

1.  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are  not 
partners,  presentment  must  be  made  to  them  all,  unless  one  hns 
authority  to  accept  or  refuse  acceptance  for  all,  in  which  case  pre- 
sentment may  be  made  to  him  only; 

S.  Where  the  drawee  is  dead,  presentment  may  be  made  to  his 
personal  representative; 

S.  Where  the  drawee  has  been  adjudged  a  bankrupt  or  an  in- 
solvent,  or  has  made  an  assignment  for  the  benefit  of  creditors,  pre- 
sentment may  be  made  to  him  or  to  his  trustee  or  assignee. 
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§  243.  On  what  days  preientment  may  be  made.  —  A  bill  may  be 
preeeDted  for  acceptance  on  any  day  on  which  negotiable  instruments 
may  be  presented  for  payment  under  the  provisions  of  sections  one 
hundred  and  thirty-two  and  one  handred  and  forty-five  of  this  chap- 
ter. When  Saturday  is  not  otherwise  a  holiday,  presentmoit  for 
acceptance  may  be  made  before  twelve  o'clock  noon  on  that  day. 

§  244.  Freientiiient  where  time  is  insufficient.  —  Where  the  holder 
of  a  hill  drawn  payable  elsewhere  than  at  the  place  of  business  or  the 
residence  of  the  drawee  has  not  time  with  the  exercise  of  reasonaUc 
diligence  to  present  the  bill  for  acceptance  before  presenting  it  for 
payment  on  the  day  that  it  falls  due,  the  delay  caused  by  presenting 
the  bill  for  acceptance  before  presenting  it  for  payment  is  excused 
and  doee  not  discharge  the  drawers  and  indorsera. 

§  246.  When  presentment  is  excused.  —  Presentment  for  aooept- 
ance  is  excused  and  a  bill  may  be  treated  as  dishonored  by  non-accept- 
ance in  either  of  the  following  cases: 

1.  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a  fictitious 
person  or  a  person  not  having  capacity  to  contract  by  bill ; 

2.  Where,  after  the  exercise  of  reasonable  diligence,  pres^ttmoit 
can  not  be  made; 

3.  Where,  although  presentment  has  been  irregular,  acceptance 
has  been  refused  on  some  other  ground. 

§  246.  When  dishonored  by  non-acceptance.  —  A  bill  is  dishonored 
by  non-acceptance: 

1.  When  it  is  duly  presented  for  acceptance,  and  such  an  accept- 
ance as  is  prescribed  by  this  chapter  is  refused  or  can  not  be  ob- 
tained; or 

2.  When  presentment  for  acceptance  is  excused  and  the  bill  is 
not  accepted, 

§  247.  Duty  of  holder  where  bill  not  accepted.  —  Where  a  bill  is 
duly  presented  for  acceptance  and  is  not  accepted  within  the  pre- 
scribed time,  the  person  presenting  it  must  treat  the  bill  as  dishonored 
by  non-accepbance  or  he  loses  the  right  of  recourse  against  the  drawer 
and  indorsers. 

§  248.  Bights  of  holder  where  bill  not  accepted.  —  When  a  bill  is 
dishonored  by  non-acceptance,  an  immediate  right  of  recourse  against 
the  drawers  and  indorsers  accrues  to  the  holder  and  no  presentment 
for  payment  is  necessary. 
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ARTICLE  14. 
Pbotest. 
Skctiox  2S0.  In  what  cmc*  protest  Jttevuaxj. 
261.  Protoat;  how  made. 
202.  Froteiat;  by  whom  made. 

263,  Protest;  when  to  be  nude. 

264.  PTotest;  where  made. 

20S.  Pioteat  both  for  non-aoceptajice  and  Don-payment. 

294.  Protest  before  maturity  where  acceptor  inaolvent. 

287.  When  protest  dispenied  with. 

266.  Protest  where  bill  is  loit  or  deitrojed  or  wrongly  detained. 

§  260.  In  what  oaaes  proteit  ueoesiary.  —  Where  a  foreign  bill 
appearing  cm  ite  face  to  be  such  is  dishonored  hy  non-acceptance,  it 
must  be  duly  protested  for  non-acceptance,  and  where  such  a  bill 
which  has  not  previously  been  dishonored  by  non-acceptance  is  dis- 
honored by  non-payment,  it  miist  be  duly  protested  for  non-paymeail. 
If  it  is  not  so  protested,  ^e  drawer  and  indorsers  are  discharged. 
Where  a  bill  does  not  appear  on  its  face  to  be  a  foreign  biU,  protest 
thereof  in  case  of  dishonor  is  minecessary. 

§  261.  Pretest;  how  made.  —  The  protest  mast  be  annexed  to  the 
bill,  or  mast  contain  a  copy  thereof,  and  must  be  under  the  hand  and 
seal  of  tiie  notary  making  it,  and  must  specify : 

1.  The  time  and  place  of  presentment; 

2.  The  fact  that  presentment  was  made  and  the  manner  thereof; 

3.  The  cause  or  reason  for  protesting  the  bill ; 

4.  The  demand  made  and  the  answer  given,  if  any,  or  the  fact 
that  the  drawee  or  acceptor  could  not  be  found. 

§  262.  Protest;  hy  whom  made.  —  Protest  may  be  made  by: 

1.  A  notary  public;  OT 

2.  By  any  respectable  resident  of  the  place  where  the  bill  is  dis- 
honored, in  the  presence  of  two  or  more  credible  vritnesses. 

§  263.  Protest;  when  to  be  made.  —  When  a  bill  is  protested, 
such  protest  must  be  made  on  the  day  of  its  dishonor,  unless  delay  is 
excused  as  herein  provided.  When  a  bill  has  been  duly  noted,  the 
protest  may  be  subsequently  extended  as  of  the  date  of  the  noting. 

§  864.  Proteit;  where  made.  —  A  bill  must  be  protested  at  the 
place  where  it  is  dishonored,  except  that  when  a  bill  drawn  payable 
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at  the  place  of  basiness  or  resideoce  of  Bome  persoD  other  than  the 
drawee^  has  been  dishonored  bj  non-aoceptance,  it  must  be  protested 
for  lion-payment  at  the  place  where  it  is  e^reeaed  to  be  payaUe, 
and  no  farther  preeeutment  for  payment  to,  or  demand  <m,  the 
drawee  is  necessary. 

g  260.  Fr«tett  bolli  (or  non-aooeptauoe  and  uon-paTment  —  A  bill 
which  has  been  protested  for  n(Hi-aoo^tanoe  may  be  sabeeqnently  pro- 
tested for  non-payment. 

§  266.  Froteit  before  maturity  where  acceptor  iniolTent.  —  Where 
the  acceptor  has  been  adjudged  a  bankrupt  or  an  insolvent  or  has 
made  an  assignment  for  the  benefit  of  creditors,  before  the  bill  ma- 
toree,  the  holder  may  cause  the  bill  to  be  protested  for  better  security 
against  the  drawer  and  indorsers. 

§  267.  When  protest  dispensed  with.  —  Protest  is  dispensed  with 
by  any  ciroumstancee  which  would  dispense  with  notice  of  dishonor. 
Delay  in  noting  or  protesting  is  excused  when  delay  is  caused  by  cir- 
onmstances  beyond  the  control  of  the  holder  and  not  imputable  to  his 
default,  misconduct,  or  negligenca  When  the  cause  of  delay  ceases 
to  operate  the  bill  must  be  noted  or  protested  witb  reasonable  dili- 
gence. 

§  268.  Froteit  where  bill  is  lost  or  destroyed  or  wrongly  detained.  — 
Where  a  bill  is  lost  or  destroyed  or  is  wrongly  detained  from  the  per- 
son  entitled  to  hold  it,  protest  may  be  made  on  a  copy  or  written 
particulars  thereol 
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ARTICLE  16. 

ACCBPTANCE    FOB     HoKOB. 
SSO.  When  bill  m>.j  be  »cc«pt«d  for  honor. 
2S1.  AooeptuiM  for  honor ;  how  mmde. 

282.  When  deemed  to  be  nm  McepUnce  lor  honor  of  the  drawer. 

283.  Liabilitji  of  aooeptor  for  honor. 

284.  Agreement  of  Mweptor  for  honor. 

2SC.  Maturity  of  bill  pAyftbte  aft«r  sight  j  kooepted  for  honor. 

£60.  Protest  of  bill  Hoeptad  for  honor  or  containing  %  reference  In  CMe 

of  need. 
£87.  pTMentment  for  ptLTment  to  acceptor  for  honor;  how  made. 
288.  When  delay  in  making  presentment  ii  excused. 
£89.  Dishonor  of  bill  by  acceptor  for  honor. 

§  280.  When  bill  may  be  aoospted  for  lionor.  —  Where  a  bill  of 
exchange  has  been  protested  for  dishonor  by  non-acceptance  or  pro- 
teeted  for  better  security  and  is  not  overdue,  any  person  not  being  a 
party  already  liable  thereon,  may,  with  the  consent  of  the  holder,  in- 
tervene and  accept  the  bill  supra  proteat  for  the  honor  of  any  party 
liable  thereon  or  for  the  honor  of  the  person  for  whose  account  the 
bill  is  drawn.  The  acceptance  for  honor  may  be  for  part  only  of  the 
Bum  for  which  the  bill  is  drawn ;  and  where  there  has  been  an  accept- 
ance for  honor  for  one  party,  there  may  be  a  further  acceptance  by  n 
different  person  for  the  honor  of  another  party. 

§  281,  Acceptance  for  honor;  how  made.  —  An  acceptance  for 
honor  supra  protest  must  be  in  writing  and  indicate  that  it  ia  an  ac- 
ceptance for  honor,  and  must  be  signed  by  the  acceptor  for  honor. 

§  282.  When  deemed  to  be  an  aooeptanoe  for  honor  of  the  drawer. 
—  Where  an  acceptance  for  honor  does  not  expressly  state  for  whose 
honor  it  is  made,  it  is  deemed  to  be  an  acceptance  for  the  honor  of 
Uie  drawer. 

§  283.  Liability  of  acceptor  for  honor.  —  The  acceptor  for  honor 
is  liable  to  the  holder  and  to  all  parties  to  the  bill  subsequent  to  the 
party  for  whose  honor  he  has  accepted. 

§  2S4.  Agreement  of  acceptor  for  honor.  —  The  acceptor  for  honor 
l^  snch  acceptance  engages  that  he  will  on  due  presentment  pay  the 
bill  according  to  the  terms  of  his  acceptance,  provided  it  shall  not 
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have  been  paid  by  the  drawee,  and  provided  also,  that  it  shall  have 
been  duly  preseiited  for  payment  and  protested  for  iiOD-p>aymMit  and 
notice  of  diahonor  given  to  him. 

§  285.  Uatnri^  of  bill  payable  after  sight;  accepted  for  honor.  — 
Where  a  bill  payable  after  sight  is  accepted  for  honor,  its  maturity 
is  calculated  from  the  date  of  the  noting  for  non-acceptance  and  not 
from  the  date  of  the  acceptance  for  honor. 

§  386.  Froteit  of  bill  accepted  for  honor  or  containing  a  reference 
in  case  of  need.  ^  Where  a  dishonored  bill  has  been  accepted  for 
honor  supra  protest  or  contains  a  reference  in  case  of  need,  it  must 
be  protested  for  non-payment  before  it  is  presented  for  payment  to 
the  acceptor  for  honor  or  referee  in  case  of  need. 

§  287.  Presentment  for  payment  to  acceptor  for  honor;  how  made. 
■^  Presentment  for  payment  to  the  acceptor  for  honor  must  be  made 
as  follows: 

1.  If  it  is  to  be  presented  in  the  place  where  the  protest  for  non- 
payment was  made,  it  must  be  presented  not  later  than  the  day  fol- 
lowing its  msturil^ ; 

2.  If  it  is  to  be  presented  in  some  other  place  than  the  place 
where  it  was  protested,  then  it  must  be  forwarded  within  the  time 
specified  in  section  one  hundred  and  seventy-five. 

§  288.  When  delay  in  making  preientment  is  exonied.  —  The  pro- 
visions of  section  one  hundred  and  forty-one  apply  where  there  is 
delay  in  making  presentment  to  the  acceptor  for  honor  or  referee  in 
«a8e  of  need. 

§  288.  Dishonor  of  bill  \ty  aooeptor  for  honor.  —  When  the  bill  is 
dishonored  by  the  acceptor  for  honor  it  must  be  protested  for  non- 
payment by  him. 
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ARTICLE  16. 
Payment  fob  Honob. 

Section  300.  WhQ  m^;  moke  payment  for  hoaoT. 

301.  Paymeot  (of  honor;  how  made. 

302.  DecUr«tton  before  payment  for  honor. 

303.  Preference  of  parties  offering  to  pay  for  honor. 

304.  EOect  on  subaequent  parties  where  bill  is  paid  (or  honor. 

305.  Where  holder  refuses  to  receive  payment  supra  protest. 
300.  Rights  of  payer  for  honor. 

§  300.  Who  ma;  make  paTment  for  honor.  —  Where  a  bill  lias 
boen  protested  for  non-payment,  any  person  may  intervene  and  pay 
it  BUpra  protest  for  the  honor  of  any  person  liable  thereon  or  for  the 
honor  of  the  person  for  whose  account  it  was  drawn. 

§  301.  Payment  for  honor;  how  made.  —  The  payment  for  honor 
supra  protest  in  order  to  operate  as  such  and  not  as  a  mere  voluntary 
payment  must  be  attested  by  a  notarial  act  of  honor  which  may  b^ 
appended  to  the  protest  or  form  an  extension  to  it. 

§  302.  Declaration  before  payment  for  honor.  —  The  notarial  act 
of  honor  must  be  founded  on  a  declanation  made  by  the  payer  for 
honor  or  by  his  agent  in  that  behalf  declaring  his  intention  to  pay  th<; 
bill  for  honor  and  for  whose  honor  he  pays. 

§  303.  Preference  of  partiea  offering  to  pay  for  honor.  —  Where 
two  or  more  perwns  offer  to  pay  a  bill  for  the  honor  of  different 
parties,  the  person  whose  payment  will  discharge  most  parties  to  the 
bill  is  to  be  given  the  preference. 

§  304.  Effect  on  subsequent  partiei  where  bill  ii  paid  for  honor.  — 
Where  a  bill  has  been  paid  for  honor  all  parties  subsequent  to  the 
party  for  whose  honor  it  is  paid  are  discharged,  but  the  payer  for 
honor  is  subrogated  for,  and  succeeds  to,  both  the  rights  and  duties 
of  the  holder  as  regards  the  party  for  whose  honor  he  pays  and  all 
parties  liable  to  the  latter. 

§  305.  Where  holder  refuses  to  receive  payment  supra  protest.  — 
Where  the  holder  of  a  bill  refuses  to  receive  payment  supra  protest, 
he  loses  his  right  of  recourse  against  any  party  who  would  have  been 
discharged  by  such  payment 

§  306.  Bights  of  payer  for  honor.  —  The  payer  for  honor  on  pay- 
ing to  the  holder  the  amount  of  the  bill  and  the  notarial  expenses 
incidental  to  its  dishonor,  is  entitled  to  receive  both  the  bill  itself 
and  the  protest. 
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AETICLE  17. 
Bills  in  Sbts. 

310.  Bill  in  aeti  oouaUtutes  one  bill. 

311.  Bights  of  holdeTB  where  different  parte  are  n^otiated. 

312.  Liability  of  bolder  nbo  indorses  two  or  more  parts  of  a  set  to 

different  persons. 

313.  Acceptance  of  bills  drawn  in  sets. 

314.  Fayment  by  acceptor  of  bills  drawn  in  seta. 

315.  Eff«ct  of  discharging  one  of  a  oet. 

§  310.  Bill  in  setB  oonititiitei  one  bill.  —  Wlkere  a  bill  is  diawD 
in  a  set,  each  part  of  the  set  being  numbered  and  containing  a  refer- 
ence to  the  other  parts,  the  whole  of  the  parts  constitutes  one  bill. 

§  311.  Rights  of  holders  where  different  parts  are  negotiated. — 
Where  two  or  more  parts  of  a  set  are  n^otiated  to  different  holders 
in  due  course,  the  bolder  whose  title  first  accrues  is  as  between  such 
holders  the  true  owner  of  the  bill.  But  nothing  in  this  section  affects 
the  rights  of  a  person  who  in  due  course  accepts  or  pays  the  part 
first  presented  to  him. 

§  312.  Liability  of  holder  who  indorses  two  or  more  parts  of  a  set 
to  different  persons.  —  Where  the  holder  of  a  set  indorses  two  or  more 
parts  to  different  persons  he  is  liable  on  every  such  part,  and  every 
iudorser  subsequent  to  him  is  liable  on  the  part  he  has  himself  in- 
dorsed, as  if  such  parts  were  separate  bills. 

§  313.  Acceptance  of  bills  drawn  in  sets.  —  The  acceptance  may 
be  written  on  any  part  and  it  must  be  written  on  one  part  only.  If 
the  drawee  accepts  more  than  one  part,  and  such  accepted  parts  are 
negotiated  to  different  holders  in  due  course,  he  is  liable  on  every 
such  part  as  if  it  were  a  separate  bill. 

§  314.  Fayment  hy  acceptor  of  bills  drawn  in  sets.  —  When  the 
acceptor  of  a  bill  drawn  in  a  set  pays  it  without  requiring  the  part 
bearing  bis  acceptance  to  be  delivered  up  to  him,  and  that  part  at 
maturity  is  outstanding  in  the  hands  of  a  holder  in  due  course,  he 
is  liable  to  the  holder  thereon. 

§  310.  Effect  of  discharging  one  of  a  set.  —  Except  as  herein  other- 
wise provided,  where  any  one  part  of  a  bill  drawn  in  a  set  is  di^ 
charged  by  payment  or  otherwise  the  whole  bill  is  discharged. 


Coo»^lc 


THB   SIGOTIABLB   INBTBUMBNTB    LAW.  689 

ARTICLE  18. 
Pboidssobt  Notbs  and  Chkckb. 
SicnoH  820.  PromUsorf  iwt«  deflned. 

321.  Cbeek  defined. 

322.  WiUiin  what  tim«  ft  cheek  must  be  presented. 

323.  Certification  of  check;  effect  of. 

384.  Ettoct  where  holder  of  cheek  procuTM  It  to  be  oertifled. 
32fi.  When  check  operatee  ks  an  usignmeiit. 
326.  Beoorery  of  forgwl  check. 

§  320.  PronuMoi;  note  defined.  —  A  negotiable  promisBoiy  note 
^1111111  the  meaning  of  this  chapter  is  an  unconditional  promise  in 
writing  made  t^  one  person  to  another  signed  hj  the  maker  engaging 
to  pay  on  demand  or  at  a  fixed  or  determinable  future  time,  a  sum 
certain  in  money  to  order  or  to  bearer.  Where  a  note  is  drawn  to 
the  maker's  own  order,  it  ie  not  complete  until  indorsed  by  him. 

§  321.  Check  deflned.  —  A  check  is  a  bill  of  ^change  drawn  on  a 
bank  payable  on  demand.  Except  aa  herein  otherwise  provided,  the 
provisions  of  this  chapter  applicable  to  a  bill  of  ^icbange  payable  on 
demand  may  apply  to  a  check. 

§  322,  Within  what  time  a  check  must  be  preiented.  —  A  check 
must  be  presented  for  payment  within  a  reasonable  time  after  its 
issue  or  the  drawer  will  be  discharged  from  liability  thereon  to  the 
extent  of  tbe  loss  caused  by  the  delay. 

§  323.  C«rtificatioii  of  check;  effect  of.  —  Where  a  chet^  is  certified 
by  the  bank  on  which  it  is  drawn  the  certification  is  equivalent  to  an 
acceptance.  ■  ' .'  ^ 

§  324.  Effeot  where  holder  of  check  procniet  it  to  be  certified.  — 
Where  the  holder  of  a  check  procures  it  to  be  accepted  or  certified 
the  drawer  and  all  indorsers  are  discharged  from  liability  thereon. 

§  320.  Wlien  check  operates  at  an  ats^ment.  —  A  cheek  of  itself 
does  not  operate  as  an  ossignmeait  of  any  part  of  the  funds  to  the 
credit  of  the  drawer  with  the  bank,  and  the  bank  is  not  liable  to  the 
holder,  nnless  and  until  it  accepts  or  certifies  the  check. 

§  326.  B«ooTeiy  of  fc^d  dieck.  —  No  bank  shall  be  liable  to  a 
depositor  for  the  payment  by  it  of  a  forged  or  raised  check,  unless 
within  one  year  after  the  return  to  the  depositor  of  die  voucher  of 
mch  payment,  auch  depositor  shall  notify  the  bank  that  the  check 
80  paid  w«a  foiled  or  raised. 
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ARTICLE  19. 

Notes  Given  fob  Patent  Rights  and  fob  a  Speculative 
c0n8idebat10n. 

Section  330.  Negotiable  inatnunents  given  for  patent  rights. 

331.  Negotiable  inHtruments  given  for  a  apeculative  consideration. 

332.  How  negotiable  bonds  are  made  non-negotiable. 

§  330.  N^:otiable  mstnunents  given  for  patent  rights.  —  A  promis- 
6OF7  note  or  other  negotiable  instrument,  the  consideration  of  which 
couti&ts  wholly  or  parti;  of  the  right  to  make,  use  or  sell  any  inven- 
tion claimed  or  represented  by  the  vendor  at  the  time  of  sale  to  be 
patented,  must  contain  the  words  "  given  for  a  patent  right "  promi- 
nently and  legibly  written  or  printed  on  the  face  of  such  note  or 
instrument  above  the  signature  thereto ;  and  such  note  or  inatrument 
in  the  bands  of  any  purchaser  or  holder  is  subject  to  the  same  de- 
fenses aa  in  the  hands  of  the  original  holder;  but  this  section  does 
not  apply  to  a  negotiable  instrument  givoi  solely  for  the  purchase' 
price  or  the  use  of  a  patented  article. 

Aa  to  validity  of  not«s  given  for  patent  ilf^ta,  see  also  editorial  note  to  Ii^rat 
Nat.  Bank  of  Chattanooga  v.  Stockell,  20  L.  R.  A.  606. 

§  331.  Negotiable  instmmenti  given  for  a  speculative  eoniiderttion. 
—  If  the  consideration  of  a  promissory  note  or  other  n^otiable 
instrument  consists  in  whole  or  in  part  of  the  purchase  price  of  any 
farm  product,  at  a  price  greater  by  at  least  four  times  than  the  fair 
market  value  of  the  same  product  at  the  time  in  the  locality,  or  of 
the  membership  and  rights  in  an  association,  company  or  combination 
to  produce  or  sell  any  farm  product  at  a  fictitious  rate,  or  of  a  con- 
tract or  bond  purchase  or  sell  any  farm  product  at  a  price  greater 
by  four  times  than  the  market  value  of  the  same  product  at  the  time 
in  the  locality,  the  words,  "  given  for  a  speculative  consideration," 
or  other  words  clearly  showing  the  nature  of  the  consideration  must 
be  prominently  and  legibly  written  or  printed  on  the  face  of  such 
note  or  instrument  above  the  signature  thereof ;  and  such  note  or  in- 
Btrument,  in  the  hands  of  any  purchaser  or  holder,  is  subject  to  the 
same  defenses  as  in  the  hands  of  the  original  owner  or  holder. 
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§  332.  How  n^otiable  bondi  are  made  non-n^otiable.  —  Tbe 
owner  or  liolder  of  an;  corporate  or  municipal  bond  or  obligatifHi 
(except  snch  as  are  deeigaated  to  circulate  as  money,  payable  to 
bearer),  heretofore  or  hereafter  issued  in  and  payable  in  this  state, 
bat  not  registered  in  pursnonce  of  any  state  law,  may  make  such  bond 
or  obligation,  or  the  interest  coupon  accompanying  the  same,  non- 
negotiable,  by  subecribing  his  name  to  a  statement  indorsed  thereon, 
that  such  bond,  obligation  or  coupon  is  his  property ;  and  thereon  the 
principal  sum  therein  mentioned  is  payable  only  to  such  owner  or 
bolder,  or  his  legal  representatives  or  assigns,  unless  such  bond,  obli- 
gation or  coupon  be  transferred  by  indorsement  in  blank,  or  payable 
to  bearer,  or  to  order,  with  the  addition  of  the  assignor's  place  of 
residence. 
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AETICLE  20. 

Laws  Repbalxd;  When  to  Taxb  Efpectt. 
'SBOnoir  340.  lAwa  repealed. 

341.  When  to  take  effect 

§  340.  Laws  rfepealed.  ^  Of  the  lawa  enumerated  in  the  eehednle 
hereto  annesed,  that  portion  specified  in  the  last  column  U  hereby 
repealed.  [j  -  .^^li-:;^'^! 

§  341.  When  to  take  effect.  —  This  chapter  ehall  take  effect  imme- 
diately. 

SoHKRULE  or  Lavs  Rkpkaud. 
BeriBed  Statute* Fart  2,  chapter  4,  title  2. All 

Laws  of    Ohiq>ter    Section 

I78» 

I7M 

1801 

1819 


lawB  of    Chapter    Seetioii 


All 

1870.. 

..  438 

All 

1871 . . 

..     8< 

All 

1873.. 

..  SOS 

All 

1877.. 

..     66 
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..  607 
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NATIONAL  BANK  ACT 

(As  amended) 

Ain>  OOOKATX 

UNITED  STATES  STATUTES. 

(AnnOTATBD.) 


INTRODUCTION. 

It  will  be  seen  by  reference  to  the  preesding  hiatorical  sketch^  tliat 
the  first  Bank  of  the  United  States  was  diartered  in  1791.  After  an 
existence  of  twenty  years,  the  bill  to  re-charter  the  same  was  defeated 
in  each  house  of  Congreea  by  a  single  vote.  Five  years  afterwards  a 
second  United  States  Bank  was  created,  which  likewise  continued  in 
existence  twenty  years. 

This  last-mentioned  bank  had  a  capital  of  $35,000,000.  If  a  sim- 
iliar  institution  were  to  be  established  to-day,  bearing  a  like  propor- 
tion to  the  wealth  of  the  country,  it  would  require  a  capital  of  more 
than  $600,000,000,  many  fold  larger  than  the  combined  wealth  of  the 
Bank  of  England  and  the  Bank  of  France.  The  coBtemplation  of 
such  an  enormous  power  placed  in  the  hands  of  any  body  of  men, 
gives  a  just  appreciation  of  the  conduct  and  motives  of  President 
Jackson  in  his  contest  with  this  institution.  His  judgment  was 
correct  He  saw  that  such  a  corporation,  increasing  with  the  growth 
of  the  country,  would  surely  tend  to  corruption,  while  its  unlimited 
power  might  be  directed  to  interfere  with  the  independence  of  Con- 
gress, and  with  the  liberty  of  the  people.' 

After  the  downfall  of  the  second  United  States  Bank,  several 
unsuccessful  attempts  were  made  to  establish  a  National  Bank.    Dur- 

1  See  title  "  First  and  Second  Baulti  of  the  United  Statea,"  HiBtorical  Sketch, 

3  Blwne'i  Twen^  Teu«  of  CoDgreu,  vol.  i.,  p.  418. 

[895] 
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ing  the  administration  of  President  Tyler,  Congress  passed  a  bill 
creating  sucli  a  bank.  Tbie  bill  was  vetoed  by  bim  because  of  cer- 
tain features  whicb  be  alleged  were  objectionable ;  yet  notwithstand- 
ing the  removal  by  Congress  of  the  objectionable  features  from  the 
bill,  he  vetoed  it  a  second  time. 

The  Treasury  Department  was  established  September  2,  1789. 
The  Government  began  its  existence  by  assuming  debts  amounting  in 
the  a^regate  to  $72,775,895,  of  whicb  $12,556,874  was  foreign,  and 
$40,256,802  was  domestic  debt  of  the  Confederation,  and  $1&,962,- 
219  was  debt  of  the  States. 

From  1833,  when  the  renewal  of  the  bank  charter  was  refused,  to 
1836,  the  note  circulation  of  the  country  increased  frmn  $94,000,000 
to  $149,000,000.  The  public  debt  was  paid  in  full  in  1835.  In  the 
year  1S36  the  Government  found  itself  in  the  possession  of  a  large 
surplus  revenue,  amounting  to  over  $40,000,000,  resulting  chiefly 
from  the  sale  of  public  lands.  All  such  surplus,  except  the  sum  of 
$5,000,000,  was  distributed  among  the  States,  on  the  basis  of  their 
respective  Congressional  representation. 

January  1,  1849,  the  public  debt  was  $63,000,000.  The  greater 
part  of  this  sum  was  incurred  by  reason  of  the  Mexican  war.  It  was 
increased  $5,000,000  in  1850  by  the  payment  of  the  Texan  Indem- 
nity. January  1,  1851,  the  debt  amounted  to  $68,304,796,  and  Jan- 
uary 1,  1857,  it  amounted  to  but  $28,699,831. 

In  1846,  Congress  established  the  Independent  Treasury.  From 
that  time  the  Government  has  collected  and  disbursed  its  revenues, 
without  the  intervention  of  the  banks.  Its  receipts  and  payments 
were  thereafter  in  specie  alone.  This  was  the  system  in  \ogae  at 
the  beginning  of  the  civil  war  in  1861.  At  that  time  the  debt  of  the 
Government  was  $90,580,873.  The  increase  was  due  to  the  expenses 
of  several  Indian  wars,  and  to  some  small  loans  made  in  anticipation 
of  internal  difficulties. 

Tekasubt  Notes. 
Prior  to  the  civil  war,  no  bank  of  issue  had  ever  been  created  by  the 
Government  of  the  United  States.     At  that  time  the  amount  of  paper 
money  in  circulation  by  State  banks  was  about  $200,000,000,  three- 
fourths  of  which  had  been  issued  by  the  banks  located  in  the  Northern 
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States.  July  17,  1861,  Congress  authorized  the  issuing  of  Treasury 
notes  payable  on  demand,  to  the  amount  of  $250,000,000,  or  so  much 
thereof  as  the  Secretary  of  the  Treasury  might  deem  necessary  for 
the  public  service.     This  law  did  not  make  such  notes  a  legal  tender. 

Statutes  were  enacted  during  the  year  1862  by  the  national  legis- 
lature, on  February  25,  and  July  11,  authorizing  the  issue  of  Treas- 
ury notes  to  the  amount  of  $300,000,000,  of  which  sum  $50,000,000 
were  in  lieu  of  the  notes  issued  in  pursuance  of  the  act  first  men- 
tioned. This  last  issue  was  made  a  legal  tender  except  in  payment 
of  duties  on  imports,  and  of  interest  on  the  national  debt  By  the 
act  of  March  3,  1863,  an  additional  issue  of  $150,000,000  of  Treas- 
ury notes  was  authorized.  June  30,  1864,  an  act  was  passed  provid- 
ing that  the  total  of  legal  tenders  should  not  exceed  $400,000,000, 
and  such  additional  sum  not  exceeding  $50,000,000,  as  might  be 
"  temporarily  required  for  the  redemption  of  temporary  loans." 

The  highest  point  which  the  government  debt  ever  reached  was 
$2,844,649,626,  August  31,  1865,  when  the  annual  interest  chai^ 
was  $150,977,697.  The  largest  amount  of  legal  tenders  in  circula- 
tion was  during  this  year,  and  aggregated  $432,687,966.  April  12, 
1866,  a  statute  was  enacted  to  fund  the  l^al  tender  notes,  under 
which  more  than  $72,000,000  were  retired;  but  February  4,  1898, 
an  act  became  a  law  without  the  approval  of  the  President,  whereby 
any  further  reduction  was  prohibited,  thus  leaving  the  volume  of 
legal  tenders  outstanding  at  $356,000,000.  During  the  year  1866, 
many  of  the  State  banks  changed  to  the  national  system  because  of 
a  law  passed  March  3,  1S6S,  imposing  a  tax  of  ten  per  centum  on  the 
amount  of  notes  of  any  State  bank  or  banking  association  paid  out 
after  July  1,  1866. 

The  ]aw  of  March  18, 1869,  declared  the  faith  of  the  United  Statea 
to  be  solemnly  pledged  to  the  payment,  in  coin  or  ita  equivalent,  of  all 
its  obligations,  not  bearing  interest,  known  as  United  States  notes, 
and  of  all  its  obligations  bearing  interest,  except  in  cases  where  the 
law  authorizing  the  issue  of  any  such  obligations  has  expressly  pro- 
vided that  the  same  might  be  paid  in  lawful  money,  or  other  cur- 
rency than  gold  or  silver. 

The  maximum  amount  of  Treasury  notes  was  fixed  at  $382,000,- 
000  by  section  6  of  the  act  of  June  20,  1S74. 
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A  statute  entitled  "An  act  to  provide  for  the  reemnpticm  of  specie 
payments,"  was  enacted  J-anuary  14,  1875,  whereby  CongresH  re- 
pealed section  5177  of  the  Reviaed  Statutes,"  limiting  the  a^r^;ate 
amount  of  circulating  notes  of  national  banking  associations,  and 
enacted  that  whenever  and  so  often  as  circulating  notes  should  be 
issued  to  such  associations,  it  should  be  the  duty  of  the  Secretaiy  of 
the  Treasury  to  redeem  legal  tender  notes  to  the  amount  of  eighty  per 
centum  of  the  national  bank-notes  so  issued,  and  to  continue  such 
redemption  until  there  should  be  outstanding  the  sum  of  $300,000,- 
000  of  such  legal  tender  notes  and  no  more;  and  that  on  and  after  the 
1st  day  of  January,  1879,  that  officer  E^ould  redeem  in  coin  the 
United  States  legal  tender  notes  then  outstanding,  upon  their  presen- 
tation for  redemption  at  the  office  of  the  assistant  Treasurer  of  the 
United  States,  in  the  city  of  New  York,  when  presented  in  aimis  of 
not  leas  than  $60. 

That  act  of  June  20,  1874,  previously  mentioned,  authorized  banks 
to  deposit  with  the  Treasurer  lawful  money  for  the  redemptioa  of 
their  circulation,  and  to  withdraw  from  deposit  a  proportionate 
amount  of  bonds.  Many  banks,  induced  by  the  high  premiums 
upon  their  government  bonds  and  by  the  low  rates  of  profit  to  be 
gained  by  issuing  circulating  notes,  availed  themselvee  of  this  author- 
ization, and  withdrew  their  circulation  in  whole  or  in  pert;  henoe 
the  effect  of  the  law  under  discussion,  although  it  removed  all  bounds 
to  the  increase  of  notes  to  be  issued  by  the  banks  both  as  to  amount 
and  geographical  limits,  was  not  to  augment,  but  on  the  contrary, 
for  a  considerable  period,  to  decidedly  diminsh  the  volume  of  cir- 
culation. To  enable  that  officer  "  to  prepare  and  provide  for  the 
redemption  in  this  act  authorized  or  required,  he  is  authorized  to 
use  any  surplus  revenues,  from  time  to  time,  in  the  Treasury  not 
otherwise  appropriated,  and  to  issue,  sell  and  dispose  of,  at  not  less 
than  par  in  coin,"  any  of  the  five,  four  and  a  half  and  four  per  cent 
bonds  authorized  by  the  law  of  July  14,  1870.  The  unlimited  power 
thus  given  to  the  Secretary  of  the  Treasury  by  this  law,  enabled  him 
to  deter  by  the  sale  of  bonds,  any  transfer  of  coin  to  foreign  countries, 

*In  June,  1866,  CoDgreM  directed  the  TBTiaion  uid  confolidktioa  of  all  the 
gmerft]  And  permanent  etatutea  of  the  United  States  (di.  140).  Sueb  reviBi<n, 
embracing  the  lens  in  force  December  I,  1973,  was  approved  Jone  20,  13T4,  and 
woa  entitled  the  " Revised  Statutes  of  the  United  States"  (eh.  33B). 


D.qit.zeaOvGoOt^lc 


THX    SATIOSAL   BAITKINQ   lAW.  699 

vhich  transfer  mi^t  hare  hazarded  the  redemption  of  the  legal 
tender  notee. 

Ma;  31, 1878,  a  statute  was  enacted,  entitled  "As  aot  to  forbid  the 
further  retirement  of  United  States  legal  tender  notee."  This  law 
was  to  the  effect,  that  it  should  he  unlawful  for  the  Secretary  of  the 
Treasury,  to  cancel  or  retire  any  more  legal  tender  notes,  but  when 
any  of  the  same  are  redeemed  or  received  into  the  Treasury  under  any 
law,  they  should  not  be  retired  or  destroyed,  but  should  be  re-issued, 
and  kept  in  circulation.  This  statute  in  terms  repealed  all  laws  in 
conflict  therewith.  It  is  evident  that  the  intenti(Hi  of  this  act  is,  that 
notes  re-issued  should  retain  their  original  quality  of  legal  tender. 
A  decision  of  the  Supreme  Court  of  the  United  States  in  connection 
with  this  statute  declares,  that  Congress  has  the  constitutional  power 
to  direct,  at  any  time  in  its  discretion,  unlimited  issues  of  Treasury 
notes  with  all  the  legal  attributes  of  coin.  In  other  words,  the 
National  Legislature  may  make  any  kind  of  paper  currency  a  l^al 
tender  in  payment  of  private  debts,  and  this  power  may  be  exercised 
whenever  a  condition  of  affairs  obtains  which  that  body  shall  consider 
to  be  an  exigency.* 

National  Baits  Aot. 

The  Secretary  of  the  Treasuiy,  in  his  annual  report  for  1861,  sub- 
mitted two  plans  for  obtaining  the  necessary  means  for  prosecuting 
the  war ; 

First,  to  substitute  government  notes  payable  in  coin  on  demand, 
for  those  already  issued  by  private  corporations. 

Second,  to  gradually  issue  national  bank-notes  secured  by  the 
pledge  of  government  bonds,  to  take  the  place  of  the  then  existing 
.  State  bank-notes  issued  pursuant  to  authority  derived  from  the  stat- 
utes of  the  several  States." 

*  This  decision  was  given  in  JniUud  e.  OreemnMi,  110  U.  8.  421,  2B  L.  ed.  204, 
4  Sup.  Ct.  Rep.  122. 

*  See  report  of  Millard  Fillmore,  Comptroller  of  this  SUte,  December  30,  1S4S 
(pp.  06,  67),  auggeeting  that  circulatiog  notes  issued  by  State  banks  be  seonred 
bj  United  States  stocks,  tbe  same  "  to  be  receired  for  publio  dues  to  the  national 
treasury;  this  would  j^ve  to  such  notes  a  universal  credit,  oo-extensive  with 
the  United  States,  and  leave  nothing  further  to  be  desired  in  the  shape  of  a 
national  paper  currency." 
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That  officer  in  his  report  urged  the  adoption  of  the  seooiid  of  these 
plans.  A  bill  ^  to  establiBh  national  banks  having  been  introduced  in 
Congress,  it  was  urged  that  the  proposed  syBtem  would  prove  of  great 
benefit  in  furnishing  a  permanent  market  for  the  lai^  issues  of 

An  article  written  bj  John  J.  Knox,  foTmerly  Comptroller  of  the  Oaxtfaejr 
may  be  found  in  Hunt's  Merchanf  s  Magaiine  of  Juiuaif,  1862,  advoeatiiig  Uie 
pasuge  by  Coogreu  of  »  Kational  Bank  Law  of  »  like  cbaiacter  to  tlie  Fraa 
Banking  Act  of  tliis  State. 

Dnring  the  month  of  Angust,  1S61,  Orlando  B.  Pott«r,  of  the  dtf  of  New 
Tork,  Bubmitted  to  President  Unooln  and  to  Secretary  Chase  a  plan  for  » 
national  currency  secured  by  govenunent  stocks.  This  plan  was  to  permit  banks 
and  bankers,  duly  authorised,  in  the  loyal  States,  to  leoure  their  bills  l^  depomt- 
ing,  with  a  superintendent  appointed  by  the  goTemment,  government  stocka  at 
their  par  value.  In  the  eame  way  that  the  banks  and  bankers  in  New  York  then 
secnr^  their  clreulatiMi,  1^  depositing  stocks  of  the  State  of  New  York  or  of 
the  United  State*  with  the  State  Banldng  Department,  thus  making  the  stoidcs 
of  the  United  States  a  basis  of  banking  on  which  alone  a  national  circolatioi 
oan  be  secured.  To  do  this,  he  stated,  "  it  is  necessary  only  for  the  government 
to  authorise  and  appoint  a  superintendent  connected  with  the  treaaory,  whose 
duty  it  ahaU  be  to  receive  from  duly  authoriied  banks  and  bankers  within  loyal 
States,  United  States  stocks  in  sums  of  not  less  than,  say,  9200,000  from  one 
party,  and  hold  the  same  as  security  for  an  equal  amount  of  bills  to  be  properly 
stamped  and  signed  by  such  superintendent,  and  delivered  to  the  depositing  bank 
or  banker.  This  mark  or  stamp  and  signature  of  such  superintendent  to  guar- 
antee to  the  holder  of  the  bills  issued,  that  the  same  are  aeoured  by  United 
States  stocks  deposited  with  and  held  by  the  government;  and  that  in  ease  the 
same  shall  fail  to  be  redeemed  t^  the  bank  or  banker  issuing  them,  then  on  doe 
demand  and  protest,  such  superintendent  will  sell,  after  proper  notice  to  the 
bank  or  banker,  and  apply  to  the  redemption  of  said  bills,  the  stodca  held  to 
secure  the  eame. 

"This  money  might  properly  be  designated  United  States  ourreney,  as  distin- 
guishing it  from  the  bills  issued  in  the  several  States,  and  not  thus  secured; 
and  Bhould  be  so  plainly  and  unmistakably  designated  as  to  be  readily  distin- 
guisbable  everywhere  at  sight.  It  might  be  received  and  paid  out  by  the  gov- 
ernment in  cases  where  it  is  not  otherwise  agreed  or  provided,  but  this  is  not 
at  all  eesential  to  the  plan,  and  might  encounter  the  prejudices  of  those  who 
think  epecie  more  reliable  than  the  faith  and  covenant  of  the  government  under 
which  they  live."  He  further  stated  that  the  foregoing  plan  would  be  fully 
understood,  by  an  examination  of  the  statutes  of  this  State  n^lating  the  secur- 
ing of  their  circulations  by  our  banks,  by  deposit  with  the  State.  It  wUI  be 
noticed  that  this  is  the  plan  substantially  adopted  by  Congress,  February  S3. 
1863,  with  the  exception  that  national  banks  were  created  subject  to  the  euper- 
viaion  of  the  general  government 

•  This  bill  was  introduced  by  Elbridge  Q.  Spaulding,  formerly  Treasurer  of  the 
State  of  New  York,  and  then  representing  the  8ec<Hid  CMigresskNial  Distriot  of 
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bonds,  which  it  was  then  evident  must  be  made  to  meet  the  expendi- 
tures of  a  great  war.  The  bill  met  with  strong  opposition ;  but  after 
spirited  and  able  debate,  it  passed  both  branches  of  the  National  Leg- 
islature by  an  exceedingly  small  majority,  and  became  a  law  Febru- 
ary 25,  1863  (ch,  68.)  The  statute  creating  this  system  of  national 
banks  is  dissimilar  in  many  essential  respects  from  the  previously 
mentioned  laws  incorporating  the  two  Banks  of  the  United  States. 
This  act  is  entitled  "An  act  to  provide  a  national  currency  secured  by 
a  pledge  of  United  States  bonds,  and  to  provide  for  the  circulation 
and  redemption  thereof,"  and  is  based  upon  the  Free  Banking  Act 
(eh.  260,  Laws  of  1838)  of  the  State  of  New  Tork.^  The  satisfac- 
tory experience  of  the  people  of  this  State  in  connection  with  the 
practical  working  of  the  Qeneral  Banking  Law  of  1838,  doubtless 
led  to  the  adoption,  by  the  National  Legislature,  of  its  leading  fea- 
tures ;  and  it  is  a  remarkable  fact,  that  experience  has  demonstrated, 
that  only  in  a  few  instances  have  either  the  State  or  the  national 
act  required  any  change  in  order  to  improve  them.  Prior  to  Novem- 
ber 28,  1863,  134  national  banking  associations  had  oi^anized,  under 
this  law,  having  a  total  capital  of  $7,184,715.  The  bonds  deposited 
with  the  Treasurer  amounted  to  $3,925,275. 

The  act  of  1863  was  repealed  during  the  first  session  of  the  Thirty- 
eighth  Congress,  by  the  law  of  June  3,  1861 ;  the  latter  being  a  sub- 
stituted act  containing  similar  provisions.  The  few  amendments 
and  additional  acts  which  have  been  passed  by  Congress,  from  time 
to  time,  are  hereafter  mentioned  in  the  notes,  and  are  printed  in 
full.  An  act  of  June  20,  1874,  declares  this  law  shall  thereafter  be 
known  as  "  the  National  Bank  Act" 

On  October  1, 1865,  there  were  in  existence  1,513  national  banking 
associations  with  a  capital  of  $395,729,597.83,  and  having  bonds 
deposited  with  the  Treasurer  to  the  amount  of  $276,219,950. 

Nationai  Gold  Banks. 
July  20,  1870,  an  act  was  passed,  authorizing  the  oiganization  of 
national  gold  banks.     These  banks  are  permitted  to  receive  from  the 
Treasurer  of  the  United  States,  upon  government  bonds  deposited 

*  See  Hiitorical  Sketch,  anit. 
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with  him,  eighty  per  oentmn  thereof  id  circulating  ootea.  Such  notee 
are  payable  in  gold  at  the  office  of  issue,  and  are  a  legal  tender  in  paj- 
ment  of  debts  to  any  other  national  gold  bank,  provided  the  associa- 
tion by  which  they  were  issued  is  still  redeeming  its  notes.  These 
banks  are  obliged  to  maintain  a  reserve  in  gold  and  silver  coin  of  an 
amount  equal  to  one-quarter  of  their  circulation;  afld,  except  aa  to 
circulation,  are  subject  to  the  same  r^ulations  as  other  national 
banks.  An  act  of  Congress  passed  February  14,  1880,  authorized 
the  conversion  of  national  gold  banks  into  currency  banks,  with  the 
aame  powers  and  privil^es  granted  by  law  to  the  latter  associations. 

AUEOTDMENTB, 

An  important  statute  became  a  law  July  12,  1882,  and  is  entitled 
"An  act  to  enable  national  banking  associations  to  extend  their  cor- 
porate existence,  and  for  other  purposes."  It  permitted  such  banks 
to  extend  the  period  of  succession  for  not  more  than  twen^  years,  by 
an  amendment  to  their  articles  of  association.  A  further  act  of  April 
12,  1902  (post),  extends  this  period  to  twenty  years  further  addi- 
tional. The  law  also  provided,  that  "  the  jurisdiction  for  suits 
brought  subsequent  to  its  enactment  in  connection  with  any  of  such 
associations,  except  suits  between  them  and  the  United  States,  or  its 
officers  or  agents,  shall  be  the  same  as,  and  not  other  than,  the  juris- 
diction for  suits  by  or  against  banks  not  organized  under  the  United 
States  Statutes,  whidL  do  or  might  do  banking  business  where  such 
nation  banking  associations  may  be  doing  business,  when  such  suits 
may  be  begun."  Section  12  of  this  act  authorized  and  directed  the 
Secretary  of  the  Treasury  to  receive  deposits  of  gold  coin,  and  to 
issue  certificates  for  the  same ;  such  certificates  as  well  as  silver  certifi- 
cates, to  be  counted  as  part  of  the  lawful  reserve  of  banks.  The  object 
of  this  amendment  is  to  make  the  use  of  specie  more  available,  by 
saving  the  expense  of  transporting  it  from  place  to  place.  Section 
5146  of  the  National  Bank  Act,  was  amended  February  28,  1905. 
to  the  effect  that  a  director  of  a  national  bank  of  a  capital  of  not 
exceeding  $25,000  shall  own  five  shares  of  stock,  instead  of  ten,  as 
before  required. 

By  the  original  law  national  banks  were  required  to  pay  their  own 
notes  at  their  counter,  and  also  to  redeem  them  through  the  agency  of 


D.qit.zeaOvGoOt^lc 


THE   irATIORAI.  BAHKIHG   LAW.  603 

a  like  bank  located  in  one  of  eighteen  enumerated  cities,  called 
redemption  cities ;  but  by  section  3  of  the  act  just  quoted,  they  were 
required  to  redeem  their  notes  at  the  Treasury  of  the  United  States. 
Banks  carrying  on  business  in  these  cities  are  required  to  appoint  a 
redemption  agent  in  the  city  of  New  York.  Sixteen  of  the  cities  are 
now  termed  reserve  cities  '  in  the  statute.  But,  by  an  act  passed 
March  3, 1903,  it  was  provided  that  upon  the  request  of  three-fourths 
of  the  national  banks  in  any  city  having  a  population  of  twenty-five 
thousand,  such  city  may  be  added  to  the  list  of  reserve  cities.  March 
3,  1SS3,  the  capital  and  deposits  of  banks,  bankers  and  national  bank- 
ing associations  were  excepted  from  taxation  by  the  act  passed  to 
reduce  internal  revenue  taxation;  and  it  may  be  added,  tlie  law 
imposing  the  stamp  tax  on  bank  diecks  was  repealed  by  the  same  act 
An  amendment  to  section  5200  of  the  Revised  States  of  the  United 
States  became  law  June  22,  1906.  The  amendment  changed  the  sec- 
tion so  as  to  read  as  follows :  "  The  total  liabilities  to  any  associa- 
tion, of  any  person,  or  of  any  company,  corporation,  or  firm  for 
money  borrowed,  including  in  the  liabilities  of  a  company  or  firm 
the  liabilities  of  the  several  members  thereof,  shall  at  no  time  exceed 
one-tenth  part  of  the  amount  of  the  capital  stock  of  such  associations, 
actually  paid  in  and  imimpaired  and  one-tenth  part  of  its  unim- 
paired surplus  fund:  Provided,  however,  That  the  total  of  such 
liabilities  shall  in  no  event  exceed  thirty  per  centum  of  the  capital 
stock  of  the  association.  But  the  discount  of  bills  of  exchange  drawn 
in  good  faith  against  actually  existing  values,  and  the  discount  of 
commercial  or  business  paper  actually  owned  by  the  person  negotiat- 
ing the  same  shall  not  be  considered  as  money  borrowed." 

May  1,  1866,  a  law  was  passed  which  provided  that  any  national 
bank  may,  with  the  approval  of  the  Comptroller  of  the  Currency,  1^ 
the  vote  of  shareholders  owning  two-thirds  of  its  stock,  increase  its 
capital  in  accordance  with  existing  laws,  to  any  sum  approved  by 
that  officer,  notwithstanding  the  limit  fixed  in  its  original  articles  of 
association  and  determined  by  him ;  and  no  increase  of  capital  either 
within  or  beyond  the  limit  fixed  in  its  original  artides  of  association 
may  be  made  except  in  this  manner. 

At  the  request  of  the  Comptroller  of  Currency  the  I^ational  Bank 
•  See  f  S192,  U.  S.  R.  5.,  U.  S.  Comp.  SUt.  1901,  p.  U8T,  pott. 
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Act  was  materially  amended  by  a  statute  which  became  a  law  May 
30,  1908.  This  statute  amended  sections  5172  and  5214  of  the 
National  Bank  Act;  and  section  9  of  the  Act  approved  July  12, 
1882,  amended  March  4,  1907,  was  further  amended.  It  provided 
(section  17)  for  the  creation  of  a  "  Naticmal  Monetaiy  Commission  " 
to  be  composed  of  nine  members  of  the  Senate  and  nine  membeis 
of  the  House  of  Kepresentatives. 

Any  national  bank  may  diauge  its  name  or  the  place  where  its 
operations  of  discount  and  deposit  are  to  be  carried  on,  to  any  other 
place  within  the  same  State,  not  more  than  thirty  miles  distant,  with 
the  approval  of  the  Comptroller  of  the  Currency,  by  the  vote  of  share- 
holders owning  two-thirda  of  the  stock.  A  duJy  authenticated  notice 
of  the  vote  and  of  the  new  name  or  location  selected  should  he  sent  to 
that  officer ;  but  no  change  of  name  or  location  is  valid  until  he  has 
issued  his  certificate  of  approval  of  the  same. 

All  debts,  liabilities,  and  powers  under  its  old  name  devolve  upon 
and  inure  to  the  association  under  ita  new  name. 

A  statute  passed  August  13,  1888,  provides  that  in  all  litigations 
affecting  national  banks  they  shall  be  deemed  oitizenB  of  the  States 
in  which  they  are  respectively  located,  and  in  such  cases  ihe  United 
States  courts  do  not  have  jurisdiction  other  than  such  as  they  would 
have  in  litigations  between  individual  citizens  of  the  same  State. 

[It  should  be  noted  thst  the  Act  of  August  13,  1894,  deoUres  that  cirenUUng 
notea  and  legal  tender  note*  and  certificates,  and  coin,  Bhall  be  deemed  taxable  as 
money  on  band  or  on  depoBit;  and  that  the  Act  of  March  2,  1897,  made  aubatan- 
tial  changeB  in  section  3  of  the  Act  of  June  30,  1S76,  and  more  apedficallf 
regulates  the  distribution  of  the  assets  of  insolvent  banks.] 

CeBTIFI CATION    OF    C HECKS. 

The  last  section  but  one  (13)  of  the  statute  of  July  12,  1882,  pro- 
vided that  certified  checks  are  not  to  be  issued  contrary  to  the  pro- 
visions of  the  act  of  March  3,  1869 ;  the  same  being  section  5208  of 
the  United  States  Bevised  Statutes,  and  prescribed  a  penal^  for  such 
illegal  issue,  and  that  conviction  therefor  should  result  in  the  impo- 
sition of  a  fine  of  not  more  than  $5,000,  or  imprisonment  for  not 
more  than  five  years,  or  both,  in  the  discretion  of  the  conrt.  The  act 
just  mentioned  was  the  first  legislative  notice  taken  of  the  certifica- 
tion of  checks. 
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The  last  mentioned  sectioD  provided  tiat  it  should  be  unlawful  for 
any  officer,  clerk,  or  agent  of  any  national  bank,  to  certify  any  chock 
drawn  upon  said  bank,  unless  the  drawer  should,  at  the  time  au<^ 
check  is  certified,  have  on  deposit  in  said  bank  an  amount  of  money 
equal  to  the  amount  of  aiich  check,  which  was,  nevertheless,  if  cer- 
tified, to  be  a  good  and  valid  obligaticm  against  the  bank.  The  only 
penalty,  previous  to  this  enactment,  for  such  ill^al  certification,  was 
the  appointment  by  the  Comptroller  of  a  receiver  of  the  offending 
institution. 

It  may  not  be  irrelevant  to  add  that  the  custom  of  certifying 
checks  on  credit  originated  with  the  banks  of  the  State  of  New  York 
and  was  time-honored  long  before  the  present  national  banking  sys- 
tem came  into  existence;  and  experience  does  not  indicate  that  such 
loans  of  credit  have  been  a  source  of  disaster  to  either  the  banks  of 
this  State  or  the  national  banks.  It  is  as  proper  for  a  bank  to  loan 
its  credit  when  secured  as  to  loan  its  money, 

Natiobal  Bankinq  System. 

August  1,  1909,  there  were  in  existence  6,977  national  banking 
associations,  which  is  the  largest  number  in  operation  at  any  time. 
Since  the  establishment  of  the  system,  9,494  have  been  organized. 

The  act  known  as  the  Currency  Act  of  1900,  passed  March  14th, 
1900,  contained  an  amendment  which  empowered  the  Comptroller 
of  the  Currency  to  authorize  the  organization  of  banks  with  a  mini- 
mum capital  of  $25,000  in  places  having  a  population  not  exceeding 
three  thousand.  Under  this  law,  eight  hundred  and  five  associations, 
with  a  capital  of  less  than  $50,000  and  generally  with  a  capital  of 
$25,000,  have  been  organized.  At  the  present  time  seven  hundred 
and  ninety-one  of  these  banks  are  in  active  operation.  One  of  these 
baa  been  placed  in  the  hands  of  a  Receiver  and  thirteen  have  gone 
into  voluntary  liquidation.  It  is  to  be  noted  that  the  same  act 
repealed  section  5193,  U.  S.  Comp.  Stat.  1901,  p.  3491,  of  the 
National  Bank  Act. 

National  banks  were  established  for  the  purpose  in  part  of  provid- 
ing a  currency  for  the  whole  country,  and  in  part  to  create  a  market 
for  the  bonds  of  the  general  government;  it  could  not  have  been 
intended,  therefore,  to  expose  them  to  the  hazard  of  unfriendly  legis- 
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latioD  hj  the  States,  or  to  ruinous  competition  with  State  banks.  On 
the  contrary,  much  has  been  done  to  insure  their  taking  the  place  of 
State  banks.  The  incorporation  or  continuance  of  the  latter  has  been 
discouraged  hy  the  imposition  of  a  tax  upon  their  issues  so  large  as 
to  compel  a  withdrawal  of  all  Issues  from  circulation.*  National 
banks  are  instruments  designed  to  be  used  to  aid  the  government  in 
the  administration  of  an  important  branch  of  the  public  service ;  they 
are  means  appropriate  to  that  end.  Of  the  necessity  which  existed 
for  creating  them,  Congress  is  the  sole  judge.  The  States,  as  such, 
can  exercise  no  control  over  them,  nor  in  any  wise  affect  their  opera- 
tion, except  in  so  far  as  Congress  may  see  proper  to  permit.  To 
attempt  to  do  this  is  "  an  abuse,  because  it  is  the  usurpation  of  power 
which  a  single  State  cannot  give."  "  The  Statee  have  no  power,  by 
taxation  or  otherwise,  to  burtlien,  or  in  any  manner  control,  the  opera- 
tion of  the  constitutional  laws  enacted  by  Congress  to  carry  into 
execution  the  powers  vested  in  the  general  government."  '*• 

Our  present  financial  system  is  a  mosaic  of  emergeincy  legislation. 
It  came  into  being  by  reason  of  the  civil  war,  at  a  time  when  the 
nation  bad  to  adopt  expedients  to  avert  possible' destruction.  If  it  is 
to  be  reformed  it  should  be  done  at  the  present  time,  when  no  emei^ 
gency  exists.  Its  weakness  is  not  so  apparent  in  good  times,  but  evi- 
dently enough  its  weakness  is  one  of  the  causes  of  bad  times  and  the 
frequent  pledges  which  have  been  made  of  financial  reform  should  be 
brought  into  fulfillment. 

The  National  bank  act  should  not  be  disturbed.  It  has  existed 
forty-five  years;  hundreds  of  judicial  decisions  have  been  rendered 
as  to  the  meaning  of  its  various  portions.  It  has  been  approved  bj 
successive  Congresses,  and  it  has  the  complete  confidence  of  the 
nation.  It  is  to-day  as  nearly  a  perfect  statute  as  a  general  law  can 
be  made. 

In  view  of  the  fact  that  we  may  be  compelled  to  have  more  eur- 

» Tiffany  v.  National  Bank  of  Miasouri,  18  Wall.  409,  21  L.  ed.  862;  Fitat 
National  Bank  of  Clarion  V.  Oruber,  87   Penn.  St.  477,  30  Am.  Rep.  3T8. 

loFaTmera,  etc..  National  Bank  v.  Dearing,  SI  U.  S.  (1  Otto)  29,  23  L.  ed.  IBS, 
citing  Weeton  et  al.  v.  Charleeton,  2  Pet.  466,  T  L.  ed.  487;  McCulloeh  v.  Mar?- 
Uad,  4  Wheat.  316,  4  L.  ed.  679;  Osborn  C.  Bank  of  United  States,  9  Wheat 
708,  6  L.  ed.  204;  Brown  e.  Maryland,  12  Wheat.  419,  6  L.  ed.  676;  Veade  Bank 
».  Fenno,  8  Wall.  633,  19  L.  ed.  482. 
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renty,  a  plan  may  be  SQ^;eBt«d  -which  will  not  call  for  the  repeal 
of  existing  laws.  TTpoa  general  principles,  it  is  unwise  to  discourage 
the  issue  of  circulating  notes  bj  banks.  Without  them,  ib.6  cur- 
rency would  consist  of  gold  certifioates  and  coin,  whidL  are  the  most 
desirable  currency  in  point  of  stability,  provided  enough  were  in 
circulation  to  supply  the  needs  of  trade,  of  silver  certificates  and  ooiU; 
which  are  uncertain  in  value,  and  of  legal-tender  notes,  which  are 
also  uncertain  and  may  beccnne  redeemable  in  silver.  It  is  evident 
that  without  the  circulating  notes  of  banks  the  currency  of  the  coun- 
try may  be  unsteady  through  changes  in  relative  values,  as  well  as 
by  congressional  action. 

The  Suffolk  system  of  the  daily  coin  redemption  of  notes  made  a 
banktng  system  which  was  practically  perfect,  except  that  it  lacked 
the  element  of  insurance  to  protect  the  holders  of  cireulating  noted. 
Had  a  proper  guarantee  fund  been  created,  the  notes  would  have  been 
commercially  perfect 

Befereoce  might  well  be  had  to  the  operations  of  the  Bank  of 
England  during  its  two  centuries  of  existence,  especially  during 
what  is  known  as  the  "registration  period;"  its  fiduciary  notes 
(induding  the  amoimt  authorized  by  order  in  Council  of  last  August 
to  be  issued)  have  increased  to  £18,175,000. 

As  an  abstract  proposition.  State  banks  should  not  be  debarred 
from  the  privilege  of  issuing  circulating  notes.  A  bank  ought  to 
possess  three  functions:  First,  it  should  be  permitted  to  receive 
money  on  deposit  and  hold  it  subject  to  draft,  or  under  an  agreement 
as  to  the  time  of  its  return ;  secondly,  it  should  have  the  right  to  loan 
money;  thirdly,  it  should  possess  the  privilege,  subject  to  restric- 
tions, of  paying  out  its  own  notes. 

The  safety  fund  system"  of  the  State  of  New  York,  as  it  was 
generally  termed,  would  have  proved  successful  had  the  banks  of 
the  State  been  subject  to  other  conditions.  While  I^  law  each  bank 
was  forbidden  to  issue  circulating  notes  to  a  greater  amount  than 
twice  its  capital,  yet  no  provision  of  law  existed  whereby  a  super- 
vision could  be  exercised  like  that  which  obtains  at  present  A 
number  of  institutions  violated  the  statute,  and  the  fund  which  was 
intended  to  secure  the  payment  of  a  bank's  deposits,  as  well  as  its 

11  Bee  HUtorioal  Sketch,  ante. 
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dureiLo;,  was  found  to  be  too  small.  No  bank  was  compelled  to 
contribute  to  the  fund  beyond  one-half  of  1  per  cent  annually  on 
its  capital  for  six  years,  because  the  law  provided  that  when  3  per 
oent  of  its  capital  had  been  paid  its  contributions  should  cease. 

The  State  of  New  York  enacted  April  13,  1838,  a.  general  banking 
law  which  baa  as  its  main  feature  a  secured  currency.  It  is  the 
basis  of  the  National  Bank  Act.  The  Commonwealth  has  carefully 
preserved,  by  re-enactment  and  revision,  its  laws  for  the  issue  of 
circulating  notes  by  bank  and  bankers.  An  epitome  of  the  same  is 
as  follows:  They  provide  that  any  bank  or  individual  banker  may 
deposit  with  and  transfer  to  the  Superintendent  of  Banks,  any 
interest-bearing  stocks  or  bonds  of  the  United  States  or  of  the  State 
of  New  York  or  any  county  or  incorporated  city  of  that  State  au- 
Uiorized  to  be  issued  by  the  Le^slatnre,  or  bonds  and  mortgages  on 
improved  unincumbered  real  property  of  the  State  of  New  York 
worth  seventy-five  per  cent  more  than  the  amount  thereon  loaned, 
but  no  such  stocks  or  bonds  shall  be  received  by  the  superintendent 
at  a  rate  above  their  market  value.  The  superintendent  may  there- 
upon issue  to  such  bank  circulating  notes  in  the  similitude  of  bank 
notes  in  blank,  engraved  and  printed  in  the  best  manner  to  guard 
against  counterfeiting,  in  various  denominations,  which  shall  be  reg- 
istered in  the  books  to  be  kept  for  that  purpose  in  the  office  of  the 
superintendent  under  his  direction,  by  such  person  as  he  shall  ap- 
point for  that  purpose,  so  that  each  denomination  of  such  circulating 
notes  shall  bear  the  uniform  signature  of  such  raster. 

The  a£^;regate  amoimt  of  notes  thus  issued  to  any  bank  or  indi- 
vidual banker  shall  not  exceed  ninety  per  cent  of  the  market  value 
of  the  stocks  and  bonds  of  other  securities  so  deposited  with  and 
transferred  to  the  superintendent  by  such  bank  or  bankers. 

Every  bank  or  banker  issuing  circulating  notes,  except  those  whose 
place  of  business  is  in  certain  cities  which  have  not  already  made 
Buoh  an  appcnntment,  shall  forthwith  appoint  in  writing  an  agent 
who  shall  keep  an  office  in  designated  cities  for  the  redemption  of 
all  circulating  notes  issued  by  it  or  him,  which  shall  be  presented 
to  snch  agent  for  payment  or  redemption. 

Any  bank  or  individual  banker  or  other  person  may  be  such  agmt, 
and  in  case  of  the  neglect  or  omission  of  any  such  bank  or  banker  to 
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appoint  sach  agent,  the  superinteniletit  shall  appoint  him,  and  any 
bank  or  banker  «ho  shall  refuse  to  redeem  its  notes  on  demand,  such 
bank  or  banker  shall  pay  to  the  person  making  such  demand  intereet 
on  such  notes  at  the  rate  of  twenty  per  cent  per  annum,  and  if 
«nch  redemptim  is  not  made  within  twenty  days  from  the  time  when 
first  demanded,  such  bank  or  individual  hanker  may  be  proceeded 
against  by  the  Superintendent  of  Banks  in  the  same  manner  and 
with  the  like  effect,  as  though  infiolveait  The  superintendent  may 
also  give  notice  in  a  State  paper  that  all  the  circulating  notes  issued 
by  such  bank  or  bonkers  will  be  redeemed  out  of  the  trust  funds  in 
his  hands  for  that  purpose,  and  he  is  authorized  to  apply  such  funds 
to  the  payment,  pro  rata,  of  all  drculeting  notee  put  in  circulation 
by  said  bank  or  bankers. 

The  following  outline  may  be  reconmiended  whereby  even  if  the 
affairs  of  a  bank  were  managed  injudiciously,  or  the  supervision  exer- 
cised b^  the  authorities  of  the  State  wherein  it  was  located  was 
inefficient,  ita  currency  would  be  so  absolutely  secure  that  it  would 
be  taken  as  freely  at  one  end  of  the  Union  as  the  other.  By  reason 
of  its  elasticity,  it  would  prove  an  important  factor  in  accelerating 
business  transactions  and  developing  the  resources  of  the  currency. 
Under  the  old  system,  publications  known  as  bank-note  detectors 
were  a  necessity  to  protect  business  men  from  worthless  notes.  The 
engraving  and  printing  by  the  Government  of  circulating  notes  ia 
now  so  well  done,  that  counterfeiting  of  its  currency  has  almost 
ceased.  It  is  reasonable  to  believe  that  the  people  of  this  country 
will  not  sanction  a  return  to  the  old  custom,  whereby  we  had  nearly 
as  many  systems  of  currency  as  there  were  States. 

No  currency  biU  ought  to  he  considered  by  Congress  which  is  not 
hased  upon  the  thought  so  well  expressed  in  the  charter  of  the  Bank 
of  France,  "  The  essential  interests  of  the  country  imperiously  de- 
mand that  every  bank  bill  be  declared  to  be  lawful  money  and  shall 
be  able  to  circulate  equally  in  all  parts  of  the  land." 

It  may  be  urged  that  securities,  like  those  mentioned  could  not  be 
promptly  converted  into  cash  in  case  of  an  emergency ;  that  the  public 
must  he  sure,  not  only  that  they  will  be  ultimately  available,  but  that 
the  money  can  be  had  immediately,  and  that  if  there  were  hut  the 
shadow  of  doubt,  although  a  mistaken  one,  a  panic  as  to  such  notes 
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could  not  bo  averted ;  and  even  the  remote  possibility  of  such  a  lack 
of  confidence  would  destroy  the  usefulness  of  eorrency  based  on  such 
securities. 

If  thiB  statement  is  met  with  the  answer  that  the  Gktvemmeat 
would  bo  ready  to  redeem  this  currency  because  fully  prot«cted  bj 
reason  of  holding  those  securities,  it  may  be  replied  that  the  Govern- 
ment should  not  be  compelled  to  maintain  a  reserve  to  meet  these 
notes  if  presented  for  payment,  and  that  Congress,  repreeenting  tho 
people,  would  not  permit  the  Government  to.  go  into  the  business  of 
keeping  money  at  hand  to  meet  such  emergencies. 

In  answer  to  the  forgoing,  it  may  be  shown  that  the  currency 
contemplated  can  be  made  more  secure  than  the  present  National 
bank  currency,  and  without  the  necessity  for  maintaining  a  reserve. 

The  circulation  of  each  State  bank  could  be  made  a  preferred  lien 
upon  the  assete  of  each  institution,  to  be  paid  before  any  other 
liability  is  met  The  stockholders  should  be  individually  liable  pre- 
cisely as  the  law  of  the  State  of  New  York  contemplates.  AsBurancs 
would  be  doubly  sure  if  a  yearly  revenue  tax  of  one-half  of  one  per 
cent,  collected  upon  the  amount  of  circulation  of  each  bank,  was  to 
be  placed  in  the  Treasury  as  a  safety  fund  for  the  redemption  of 
all  circulating  notes  in  any  case  where  the  security  mentioned  might 
be  inadequate.  When  the  accumulation  of  a  safety  fund,  as  herein 
suggested,  exceeded  a  certain  percentage  of  the  amount  represente<l 
by  the  circulating  notes,  it  could  be  disposed  of  in  various  ways.  For 
example:  It  would  be  equitable  to  refund  to  each  bank  the  sum 
which  it  had  contributed  above  a  certain  ratio  to  its  liability  for 
its  currency. 

Such  notes  should  be  printed  by  the  Government  under  the  super- 
vision of  the  Comptroller  of  the  Currency.  With  an  efficient  force 
this  plan  would  not  prove  cumbersome.  It  is  no  objection  to  the 
plan  to  say  that  it  will  strengthen  the  credit  of  one  State  and  impair 
that  of  another.  The  Legislature  of  the  State  of  New  York  has 
made  a  like  discrimination  concerning  the  securities  in  which  its 
Savings  institutions  are  authorized  to  invest  and  such  a  distinction 
is  practically  made  everywhere  in  connection  with  all  classes  of  secu- 
rities. Certainly,  when  the  State  Legislatures  countenance  theft, 
for  successful  repudiation  has  in  many  cases  been  nothing  less,  the 
natural  and  necessary  result  must  be  endured;  while  those  who  have 
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displayed  a  decent  r^ard  for  the  rights  of  others  should  meet  with 
encouragement. 

Some  plan  sunilar  to  the  one  suggested  would  go  far  toward  bind- 
ing together  the  people  of  the  whole  nation  in  a  community  of  inter- 
est, and  would  place  a  premium  on  honest  administration  of  States 
and  local  governments,  whit^  experienoe  has  shown  to  have  been 
needed. 

Circukting  notes  should  be  issued  by  banks  in  response  to  the 
demands  of  the  trade,  provided  such  notes  are  absolutely  secure. 
The  needs  of  business  must  necessarily  control.  No  bank  can  afford 
to  pay  a  tax  upon  such  notes  when  the  demand  for  the  same  ceases. 

Ko  one  will  deny  that  before  the  civil  war  notes  issued  by  some 
State  banks  were  in  a  nnmber  of  oases  disreputable,  but  there  ex- 
isted as  honestly  managed  banks  then  as  at  the  present  time.  Their 
circulating  notes  were  literally  as  good  as  gold,  because  they  were 
paid  in  gold. 

It  may  be  added,  that  vrithout  a  stable  currency  we  cannot  hope  for 
commercial  supremacy,  while  with  it  we  may  rest  assured  as  to  our 
future  prestige.  Such  a  currency  is  the  chief  bulwark  of  national 
power. 
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REVISED  STATUTES  OF  THE  UNITED  STATES. 


TITLE  LXIL 
NATIONAL  BANKS. 


CHAPTER  I. 

Oboanization  akd  Powebb. 

SKCnlOR  6133.  Formation  of  national  banldug  BBaoeifttiotu. 
6134.  Seqniaftes  of  orgKniza-tion  eertiflOito. 
5136.  How  certificate  iball  be  aclcnowledged  uid  fll«d> 
C136.  Corporate  powers  of  assoclatloiu. 

6137.  Power  to  liold  real  property. 

6138.  Reqnirite  amoimt  of  c»iMtal. 

6139.  Shaies  of  stock  uid  tranafeTS. 

6140.  How  payment  of  eapital  stock  must  be  made  and  proved. 

6141.  Proceedings  if  ahAreholder  fails  to  ^j  inatalmantl. 

6142.  Increaae  of  capital   stock. 

6143.  Eeduotion  of  capital  vtock. 

6144.  Eigbt  of  shareboldera  to  vote. 
SI46.  Mection  of  directors. 

6146.  Requisite  qualifications  of  directors. 

6147.  Oatb  required  trom  directors. 

6148.  Filling  Tuanciea. 

6149.  Proceedings  where  no  election  was  held  on  the  propsr  day. 
61(0.  Election  of  president  of  the  board. 

6161.  IndiTidual  liability  of  sharebolders. 

6162.  Executors,  truBt«es,  ete.,  not  personally  liable. 

6168.  Duties  and  liabilities  vhen  deefgnated  a*  depo«it«riM  of  pnblie 

tnoneyi. 
6164.  OrgKniution  of  State  banks  as  national  banking  aasodatlonB. 
6166.  State  banks  having  branches. 
6166.  Reservation  of  rigfate  of  associations  organised  under  act  of  186S. 

Section  5133.  [U.  8.  Comp.  Stat  ISOl,  p.  3464.]  Aasodatitou 

for  carrying 'm  the  busiueas  of  banking  mider  this  title  may  be 

formed  by  any  number  of  natural  persons,  not  leas  in  any  case  than 

fire.     They  aball  enter  into  articles  of  association,  which  shall  ape- 

t««3 
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cify  in  general  terms  the  object  for  which  the  association  is  formed, 
and  may  contain  any  other  provisions,  not  inconsistent  with  law, 
which  the  association  may  seem  fit  to  adopt  for  the  regnlation  of  its 
business  and  the  conduct  of  its  affairs.  These  articles  shall  be  signed 
by  the  persons  uniting  to  form  the  association,  and  a  copy  of  them 
shall  be  forwarded  to  the  Comptroller  of  the  Currency,  to  be  filed 
and  preserved  in  his  office. 
See  Act  ot  Febnurjr  14,  18S0,  post;  Act  of  July  12,  1882,  pott. 

1.  The  articlee  of  uaociatlon  of  a  national  banking  corporatkia,  vhen  approved 
bj  tbe  Comptroller,  are  in  the  nature  of  a  charter.  Thus,  wbere  one  of  tbe 
articlea  of  aaeociation  of  a  bank  organized  under  the  National  Banking  Act, 
and  approved  hy  the  Comptroller  of  the  Currency,  provided  that  its  president 
■hould  bold  office  for  a  term  fixed,  "  unlesB  he  should  become  disqualified  or 
■ooner  removed  by  a  two-tbirds  vote  of  the  board  "  of  directors.  Held,  that  the 
right  of  removal  was  complete,  independent  of  any  by-law  on  the  subject.  Taylor 
v.  Button,  16  Abb.  Pr.  16;  S.  C.  43  Barb.  195. 

2.  National  banks  were  established  for  the  purpose  in  part  of  providing  a 
currency  for  the  whole  country,  and  in  part  to  create  a  market  for  the  loans  of 
the  general  government.  Tiffany  v.  National  Bank  of  Missouri,  18  Wall.  413,  21 
L.  ed.  862. 

3.  Being  brought  into  existence  for  this  purpose  by  Congress,  which  is  tbe 
sole  Judge  of  the  necessity  for  their  creation,  the  State  can  exercise  no  control 
over  tbem,  nor  in  any  wise  affect  their  operation,  except  in  ao  far  as  Congresa 
may  see  fit  to  permit.  Farmers',  etc.,  National  Bank  v.  Dearing,  01  U.  8.  (1 
Otto)  29,  23  L.  ed.  106. 

4.  The  constitutionality  of  the  "National  Banking  Act"  is  unquestioned.  It 
rests  on  tbe  same  principle  as  the  a«t  creating  the  seciHid  bank  of  tbe  United 
States.      Id. 

G.  Congreiis  has  power  to  create  national  banks,  and  to  make  any  provisioDS 
which  tend  to  promote  their  efficiency,  and  to  protect  them,  not  only  against 
State  legislation,  but  also  against  suits  or  proceedings  in  State  courts  by  which 
that  efficiency  would  be  impaired.  Chesapeake  Bank  0.  First  National  Bonk,  40 
Md.  269,  17  Am.  Rep.  601. 

6.  CoDgress  having  legally  undertaken  to  provide  4  currency  for  the  whole 
country  may  secure  the  benefit  of  it  to  the  people  by  appropriate  legislation. 
Veazie  Bank  v.  Fenno,  8  Wall,  533,  19  L.  ed.  482. 

7.  All  are  bound  by  constructive  notice  ot  the  statutes  regulating  national 
banks.      Scott  P.  Deweese,  181  U.  S.  218,  45  L.  ed.  830,  21  Sup,  Ct.  Rep,  601. 

8.  A  State  legislature  may  change  the  day  on  which  a  bank  shall  report  ita 
property  for  assessment  and  to  provide  that  the  lien  of  the  assessment  may 
follow  into  tbe  hands  of  a  vendee.     Bank  of  Kentucky  v.  Kentucky,  207  U.  S.  268. 

0.  A  State  cannot  enact  legislation  contravening  federal  law  as  to  national 
banks;  but  they  are  deemed  citizens  ot  the  State  of  location  and  federal  courts 
have  jurisdiction  only  as  tbey  have  in  suits  between  individual  citizens  of  the 
same  State.  State  courts  may  compel  the  inspection  of  books  to  stockholders. 
Guthrie  v.  Harknesa,  100  U.  S.  148. 
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§  6134.  [U.  S.  Comp.  Stat  1901,  p.  3454.]  The  persons  uniting 
to  form  such  an  association  ehall,  under  their  hands,  make  an  organi- 
zation certificate,  which  shaU  specifically  state: 

First.  The  name  assumed  hy  such  association,  which  name  shall 
be  subject  to  the  approval  of  the  Comptroller  of  the  Currency. 

Second.  The  place  where  its  operations  of  discount  and  deposit 
are  to  be  carried  on,  designating  the  State,  Territory  or  District,  and 
the  particular  county  and  city,  town  or  village. 

Third.  The  amount  of  capital  stock  and  the  number  of  shares  into 
which  the  same  is  to  be  divided. 

Fourth.  The  names  and  places  of  residence  of  the  shareholders 
and  the  number  of  shares  held  by  each  of  them. 

Fifth.  The  fact  that  the  certificate  is  made  to  enable  such  persons 
to  avail  themselves  of  the  advantages  of  this  title. 
See  Act  of  Ma;  I,  1686,  post. 

1.  "The  general  business  of  an  officer  of  a  national  bank  is  to  be  tnnsaeted 
at  its  regular  place  of  buainess.  At  tlie  same  time  we  know  that  in  tfae  eoime 
of  buainesH  between  banks,  occasionally  the  officers  do  gire'iastruetiooi  ftway 
from  the  place  of  businesa  of  the  bank."  If  tbe  bank  doing  such  businesa  aenda 
«  statement  of  the  same  to  the  other  bank,  and  it,  through  its  proper  officer, 
recognizes  tbe  validity  of  the  aame,  it  is  bound  by  such  recognition.  Dbuk* 
HonD,  J.,  in  Burton  v.  Burley,  12  Chic.  Leg.  News,  178. 

2.  A  national  bank  is  a  citizen  of  the  State  where,  by  law,  it  is  located  witUn 
the  meaning  of  the  constitution.  Tbe  designation  of  its  place  of  busincM  fa 
the  certificate  of  organization  determines  its  locality,  and  It  can  have  no  other. 
In  this  case,  the  authorities  upon  the  subject  of  tbe  citizenship  of  oorporationa 
are  collected  and  discussed.  Cooke  c.  State  National  Bank,  62  N.  T.  94,  11 
Am.  Rep.  667. 

3.  A  national  bank  organized  and  doing  business  in  another  State  is  pro- 
hibited by  the  Revised  Statutes  of  the  State  of  New  York  from  keeping  an  office 

'  of  discount  or  deposit  in  the  State  of  New  York,  and  cannot  maintain  an  action 
upon  an;  note  discounted,  by  it  at  such  office.  National  Bank  of  FaJrhaven  e. 
The  Phcenix  W,  Company,  6  Hun,  71,  73, 

§  5135.  [U.  S.  Comp.  Stat.  1901,  p.  3455.]  The  organization  cer- 
tificate shall  he  acknowledged  before  a  judge  of  some  court  of  recopJ 
or  notary  public;  and  shall  be,  together  with  the  acknowledgment 
thereof,  authenticated  by  the  seal  of  such  court  or  notary,  trans- 
mitted to  the  Comptroller  of  the  Currency,  who  shall  record  and 
carefully  preserve  the  same  in  his  office. 

§  6138.  [U.  S.  Comp.  Stat  1901,  p.  3455.]  Upon  duly  making 
and  filing  articles  of  association  and  an  oi^^anization  certificate,  the 
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asBociatioii  shall  become,  as  from  the  date  of  the  execution  of  its 
organization  certificate,  a  bodj  corporate,  and  as  such,  and  in  the 
name  designated  in  the  orgaiuzatt<ni  certificate,  it  shall  have  power  — 
First.  To  adopt  and  use  a  corporate  seal. 

Second.  To  have  succeseion  for  the  period  of  twenty  years  from 
its  organization,  imless  it  is  sooner  dissolved  according  to  the  pro- 
visions of  its  articles  of  association,  or  by  the  act  of  its  shareholders 
owning  two-thirds  of  its  stock,  or  unless  its  franchise  becomes  for- 
feited by  some  violation  of  taw. 
See  Act  of  July  12,  I88£,  pott;  Act  of  April  12,  1902,  post. 

Third.  To  make  contracts. 

1.  National  banka  are  governed  a*  to  contracts,  acquiaitlon  of  property,  ool- 
lectioD  of,  and  suit  for  debt,  by  State  lawa,  exoept  where  aucb  laws  conflict  with  , 
federal  1»wb.  McClellan  r.  Chipman.  164  U.  B.  3S7,  41  L.  ed.  461,  IT  Sup.  Gt. 
Rep.  35. 

2.  A  lease  of  premises  for  banking  executed  before  authorication  by  Comp- 
troller of  the  Currency  to  commence  biuiness,  is  void;  and  nothing  can  be  reooT- 
ered  by  lessor  of  such  lease  except  actual  value  received  by  the  bank  leasee.  It 
cannot  be  made  good  by  estoppel.  McCormick  v.  Market  Bank,  166  U.  8.  S63, 
41  L.  ed.  817,  17  Sup.  a.  Rep.  433. 

3.  A  oationai  bank  having  obtained  by  its  officers  a  loan  from  another  national 
bank  is  estopped  from  repudiating  agency  of  its  officer,  and  cannot  claim  ultra 
virfi.  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  630,  44  L.  ed.  Q18,  20  Sup.  Ct 
Rep.  498. 

4.  A  national  bank  has  no  power  to  enter  into  a  contract  guaranteeing  the 
debt  of  another.     Apploton  v.  Citizens  Cent.  Nat.  Bank,  110  App.  Div.  404. 

5.  Where  payment  of  a  loan  was  warranted  to  a  bank  by  a  national  bank  so 
that  the  latter  might  receive  out  of  the  proceeds  payment  of  a  debt  due  from 
the  individual  borrower,  the  bank  making  the  warrant  Is  liable  to  the  amount 
received  by  it,  although  the  warranty  was  ultra  vtres.  Appleton  f.  Citicena 
Cent.  Nat.  Bank,  190  N.  ¥.  417. 

0.  As  to  a  compromise  arrangement  by  a  national  bank  to  be  relieved  of  a 
lease  and  certain  special  circumstances.      Brown  v.  Schleier,  194  U.  8.  18. 

7.  Where  in  a  transaction  between  two  banks  the  president  of  one  gave  his 
personal  note  to  the  other  for  discount  with  a  apecial  agreement  for  a  depoait 
of  the  proceeds,  such  agreement,  though  irregular,  may  be  enforced.  A  receiver 
is  in  no  better  position  than  his  bank.     Rankin  V.  City  Nat.  Bank,  208  U.  S.  Ml. 

S.  A  national  bank  has  no  power  to  engage  in  or  promote  a  speculative  eater- 
priite  or  take  stock  in  a  corporation  organized  for  auch  purpoae,  even  though  it 
is  taken  as  protection  against  a  pre-exiating  indebtednesa.  Such  an  enterprise 
is  ultra  vires,  and  auch  defense  may  be  set  up  hy  the  bank.  First  Nat.  Bank  V. 
Converse,  200  U.  S.  425. 

Fourth.  To  sue  and  be  sued,  complain  and  defend,  in  any  court 
of  law  and  equity,  as  fully  as  natural  persons. 


iiyGoot^lc 


616  THB   NATIOKAI.   BASKLSQ    LAW. 

Fifth.  To  elect  or  appoint  directors,  and  bj  its  board  of  directors 
to  appoint  a  preeident,  vice-preBident,  cashier,  and  other  officers,  de- 
fine their  duties,  require  bonds  of  them,  and  fix  the  penalty  thereof, 
diamisB  such  officers  or  an;  of  them  at  pleasure,  «ud  appoint  othera 
to  fill  their  places. 

1.  It  is  not  necesBory  that  the  directoTB  of  a  national  bank  shall  signify  their 
acceptance  of  the  official  bonds  of  their  caehier,  lij  entering  a  memoraodum  to 
that  effect  in  their  journal  or  minute  book.  The  retention  of  Uie  bond  l^  th* 
directory,  after  being  eubmitted  for  approral,  and  the  entering  upon  and  con- 
tinuation in  office  of  the  cashier,  create  a  presumption  of  acceptance,  which  may 
also  be  proved  bj  oral  evidence.  Graves  v.  Lebanon  National  Bank,  10  Bush 
(Ey.)  23,  19  Am.  Rep.  60,  IS  Wheat.  64,  6  L.  ed.  62. 

2.  Where  t^e  directors  of  a.  national  bank  published  a  statement  of  the  con- 
dition of  the  bank,  showing  that  ita  affairs  were  being  prudently  and  honestly 
administered,  by  reason  of  which  statement  persons  subsequently  become  sureties 
for  the  cashier  on  bis  bond,  he  bsTing,  previously  to  the  publication  of  the  state- 
ment, given  none,  but  at  the  time  wae  guil^  of  fraud  and  embesslement  of  the 
(unde  of  the  bank,  Held,  in  an  action  to  enforce  tiie  liability  of  the  sureties,  for 
embezzlements  by  the  cashier  subsequent  to  the  execntion  of  the  bond,  that  they 
(sureties)  had  a  right  to  believe  that  the  directors,  before  publishing  the  state- 
ment, made  some  investigation  of  the  condition  of  the  bank,  and  being  misled 
and  deceived  by  the  misrepresentations  of  the  statement,  were  released.      Id. 

3.  A  surety  upon  the  bond  of  a  cashier  of  a  bank  is  not  diacbargsd  by  the 
mere  fact  that  the  csehier  was,  at  the  time  the  bond  waa  given,  a  defaulter.  Nor 
will  the  n^lect  of  the  bank  to  ascertain  that  fact  discharge  him.  The  books  of 
the  bank,  and  the  statements  of  the  bank  sent  to  the  ComptroUei  of  the  Cur- 
rency, under  the  National  Banking  Law,  are  not  admissible  in  evidence  to  prove 
the  negligence  of  the  bank  officers,  nor  as  tending  to  establish  the  fact  of  knowl- 
edge on  the  part  of  Ite  bank  of  the  existence  of  the  defalcation.  Tapley  o. 
Martin,  U6  Mass.  2TS;  Wayne  v.  Commonwealth  National  Bank,  62  Fenn.  St. 
343;  Atlas  Bank  P.  Brownell,  9  R.  J.  168,  11  Am.  Bep.  231.  But  see  Gr&ves  p. 
Lebanon  Nat.  Bank,  10  Bush  (Ky.),  22,  19  Am.  Rep.  60,  where  it  wae  held  that 
sureties  on  the  bond  of  a  cashier  are  released  by  the  negligence  of  the  directors. 

4.  A  "  solicitor  of  business "  is  not  included  within  the  terms  "  and  other 
officers."  But  such  solicitor  may  be  employed  under  aubdivisionB  3  and  7.  Case 
v.  First  Nat.  Bank  of  Brooklyn,  69  Misc.  269. 

Sixth.  To  prescribe,  by  its  board  of  directors,  by-laws  not  incon- 
sistent with  law,  regulating  the  manner  in  which  its  stock  shall  be 
transferred,  ita  directors  elected  or  appointed,  its  officers  appointed, 
its  property  transferred,  its  general  business  conducted,  and  the  privi- 
leges granted  to  it  by  law  exercised  and  Mijoyed. 

1.  It  is  not  ni?ci7SBary  that  any  by-taws  should  be  adopted  before  a  preaident 
nay  be  chosen,  or  removed,  or  another  appointed  in  bis  place.  Taylor  v.  Hntton, 
43  Abb.  Pr.  196. 
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2.  A  national  bank,  orgtuiized  under  uid  controlled  by  the  Mt  of  IBU,  oumot 
acquire  a  valid  lien  upon  the  shares  of  ita  stockholders  by  the  articles  of  aaaocia- 
UOD  OT  by-laws.  Bullard  v.  Bank,  16  Wall.  597,  21  L.  ed.  027,  ciUng  Bank  ff. 
Unier,  U  Wall.  369,  20  L.  «d.)  172.  And  speaking  of  the  latter  cm«  tbt  court 
(in  Bullard  v.  Bank),  said:  "This  court  held  that  after  the  passage  of  the 
latter  act  (18S4),  a  by-law  giving  a  lien  upon  a  debtor's  stock  was  inoonaistent 
with  its  provisions  and  invalid."  Of  course  if  the  act  destroyed  an  existing 
by-law,  it  must  prevent  the  adoption  of  a  new  one  to  the  same  effect.  See  also 
Johnson  V.  Laflin,  103  U.  S.  803,  20  L.  ed.)  634.  The  cases  cited  in  this  note 
overruled  Young  C.  Vough,  23  N.  J.  Eq.  326. 

3.  Whatever  power  the  directors  of  a  national  bank  possess  to  regulate  trans- 
fers of  ite  stock,  they  derive  not  from  section  5133,  U.  8.  Comp.  Stat.  1001, 
p.  3464,  or  the  articles  of  association,  but  from  this  section  (5136  V.  S.  Comp. 
Stat.  1901,  p.  3466)  and  section  6139,  U.  8.  Comp.  Stat.  1001,  p.  3461,  by  express 
and  direct  grant.      Bullaid  v.  Bank,  see  above. 

Seventh.  To  exercise  bj  its  board  of  directors,  or  duly  authorizeil 
officers  or  agents,  subject  to  law,  all  such  incidental  powers  as  shjill 
be  necessary  to  carry  on  the  business  of  banking;  by  discounting  and 
negotiating  promi^ory  notes,  drafts,  bills  of  exchange,  and  otlicr 
eridences  of  debt;  by  receiving  deposits;  by  buying  and  selling  ex- 
change, coin  and  bullion;  by  loaning  money  on  personal  security; 
and  by  obtaining,  issuing  and  circulating  notes  according  to  the  pro- 
visions of  this  title. 

But  no  association  shall  transact  any  business  except  such  as  h 
incidental  and  necessarily  preliminary  to  its  organization,  until  it 
has  been  authorized  by  the  Comptroller  of  the  Currency  to  commence 
the  business  of  banking.  (See  sections  5168,  5169,  TJ.  S.  Comp. 
Stat.  1901,  p.  34Y4.) 

1.  Under  this  section  (aubd.  7)  national  banks  may,  tor  the  purpose  of  secur- 
ing an  indebtedness  to  themselves,  hand  over,  with  an  indorsement  and  guaranty, 
promissory  notes,  drawn  payable  to  maker,  and  indorsed  by  him  to  third  parties. 
People's  Bank  t>.  National  Bank,  101  U.  S.  181,  25  L.  ed.  007. 

2.  It  was  held  in  National  Bank  v.  Matthews,  98  U.  S.  621,  25  L.  ed.  188,  that 
the  clauses  contained  in  this  and  section  6137,  U.  S.  Comp.  Stat.  1901,  p.  3466, 
prohibiting  loans  by  national  banks  on  real  estate  security,  will  not  vitiate  such 
sscuritiea  when  taken  by  these  banks.  That  a  disregard  of  the  prohibition  only 
lays  the  association  open  to  proceedings  by  the  government  for  a  judgment  of 
ouster  and  dissolution. 

3.  As  to  the  liability  of  tiie  directors,  see  section  5239,  V.  S.  Comp.  SUt.  1001, 
p.  3461. 

4.  A  national  bank  has  power  to  lend  money  upon  the  notes,  or  other  per- 
sonal obligations  of  the  borrower,  secured  by  a  pledge  of  stock  of  a  corporation 
as  collateral  security.  Shoemaker  v.  National  Mechanics'  Banlc,  2  Abb.  (U.  S.) 
416,  Fed.  Cae.  No.  12,601. 
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S.  Tbia  aubdiviaion  eoutaina  five  diatinct  grants  of  power,  aod  no  one  grant  ia 
a  limitation  upon  any  other.      Id. 

0.  The  enumeration  in  this  section  (euM.  7)  ot  the  powers  whieb  ma;'  be  exer- 
cised b;  a  national  bank  ia  not  ot  the  incidental,  but  of  the  principal  powers,  and 
to  them  are  auperadded  all  incidental  powers,  of  which  the  power  ot  receiving 
apecial  deposits  ia  one.  Pattison  v.  BTracuse  National  Bank,  80  N.  Y.  82,  36  Am. 
Bep.  682,  and  cases  cited. 

7.  National  banks,  therefore,  have  power  to  receive  special  deposits,  gratoi- 
tously  or  otherwise,  and  when  received  gratuitously,  thej  are  liable  for  their  loaa 
by  gross  negligence  only.  Id.;  First  National  Bank  v.  Bex,  89  Fenn.  306,  33 
Am.  Rep.  767. 

8.  The  term  "  special  depoaits  "  includes  money,  securitiM  and  other  valuables 
delivered  to  banks,  to  be  apecifically  kept  and  redelivered;  it  is  not  confined 
to  securities  held  by  the  banks  as  collateral  to  loans.      Id.;   National  Bank  C. 

'  Graham,  100  U.  S.  6B9,  26  L.  ed.  760.  But  see  {oonira)  Wiley  v.  First  National 
Bank,  47  Vt.  640,  19  Am.  Rep.  122;  First  National  Bank  of  Lyons  c.  Ocean 
National  Bank,  60  N.  Y.  278,  10  Am.  Bep.  181 ;  Weckler  t>.  First  National  Bank 
of  Hoglestown,  42  Md.  581,  20  Am.  Bep.  OS.     See  also  section  6228  and  note. 

9.  A  deposit  is  general,  unless  the  depositor  makes  it  special,  or  deposits 
expressly  in  some  particular  capacity.      Braham  et  al.  v.  Adkins,  77  III.  2S3. 

10.  Under  this  section,  a  bank  baving  coin  in  pledge  may  sell  its  special  prop- 
erty, in  which  case  the  assignee  will  acquire  the  legal  right  of  the  asaignoi. 
Merchanta'  National  Bank  v.  State  National  Bank,  10  Wall.  604,  19  L.  ed.  1008. 

11.  National  banks  have  the  power  to  certify  checks,  and  this  power  may  be 
exercised  by  the  casbier  without  any  special  authorization.  The  directors  can 
limit  this  power,  but  such  limitation  will  be  no  defense  as  to  parties  having  no 
notice.  Id.  See  also  section  6208,  U.  S.  Comp.  Stat.,  p.  3496,  and  Act  ot  Con- 
gress, approved  July  12,  1882. 

12.  A  national  bank  is.  not  authorized  by  its  charter  to  act  as  a  bridcer  or  agent 
in  the  purchase  or  sale  of  bonds  and  stocks.  Bank  of  Allentown  v.  Hoch,  89 
Penn.  327,  33  Am,  Rep.  769,  citing  2  Otto,  122,  23  L.  ed.  679,  note  16  below;  22 
F.  F.  Smith,  462,  13  Am.  Rep.  699.  See  also  Weckler  v.  First  National  Bank, 
42  Md.  G93,  20  Am.  Bep.  9a,  and  compare  Yerkea  c.  National  Bank  (note  14 
below). 

13.  It  was  held  in  the  First  National  Bank  of  North  Bennington  t>.  The  Town 
ot  Bennington,  16  Blatcb.  S3,  Fed.  Caa.  No.  4,B07,  that  interest  coupons  (mm 
bonds  issued  by  the  defendant,  in  aid  of  a  railroad  company,  were  promissory 
notes  within  the  statute  3  and  4  Anne,  chapter  0,  and  of  tbia  aeotion. 

14.  National  banks  can  properly  deal  in  government  securities,  and  an  agree- 
ment by  one  with  a  customer  to  exchange  for  the  latter,  for  sufficient  considera- 
tion, Don -registered  for  registered  United  States  bonds,  is  bftading  on  the  bank; 
and  where  it  neglects  to  fulfil  the  agreement,  and  is  robbed  meantime  and  the 
bonds  stolen,  it  will  be  held  liable  for  the  damages  thereby  ooc&sioned  the  owner. 
Yerkes  v.  National  Bank,  60  N.  Y.  382,  26  Am.  Rep.  206;  Van  Leuven  v.  The  Krat 
National  Bank,  64  N.  Y.  671.     But  as  U>  first  proposition  aee  following  note. 

16.  A  national  bank  organized  under  the  National  Banking  Act  may,  in  a  fair 
and  bona  fide  compromise  of  a  contested  claim  against  It,  growing  out  of  a 
legitimate  banking  transaction,  pay  a  larger  siun  than  would  have  been  axact«d 
in  satisfaction  of  the  demand,  an  as  to  obtain  a  transfer  of  certain  stocks  in  rail- 
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road  wid  other  corporation!;  it  being  honeitl;  believed,  at  the  time,  that  by  turn- 
ing the  ■tocks  into  monej,  under  more  favorable  circumstanoea  than  then  existed, 
«.  toss  which  would  otherwise  accrue  from  the  trauBactioii  might  be  averted  or 
diminished.  Such  a  transaction  would  not  amount  to  a  dealing  in  stocks.  First 
National  Bonk  ■».  National  Exchange  Bank,  92  V.  8.  ^2  Otto)  18B,  23  L.  ed.  6B2, 
citing  Fleckner  v.  U.  S.  Bank,  8  Wheat.  351,  6  L.  ed.  634.     Note  20  below. 

16.  Compromises  to  avoid  or  reduce  losses  arising  in  the  course  of  a,  legiti- 
mate banking  business,  come  within  the  general  scope  of  the  powers  committed 
to  the  board  of  directors  and  the  cheers  and  agent«  of  theibauk,  and  are  sub- 
mitted to  their  judgment  and  discretion,  except  to  the  extent  that  they  are 
restrained  bj  the  charter  or  by-laws.  Banks  may  do  in  this  behalf,  whatever 
natural  persons  could  do  under  like  circumstances.     Id. 

IT.  In  an  action  at  law,  the  fact  was  found  that  the  note  in  question  was  a 
purchase,  and  not  a  discount,  or  the  leading  of  money  on  the  credit  of  it.  Held, 
that  a  national  bank  has  no  right  to  traffic  in  promissory  notes  as  a  species  of 
personal  property,  or  to  acquire  any  title  to  such  paper  by  a  purchase,  made 
admittedly  not  in  the  way  of  discount  or  by  lending  money  on  it.  The  word 
"negotiating"  gives  no  implied  authority  to  speculate  or  traffic  in  paper  of  the 
cliaractei  of  the  note  in  question,  or  in  flnancial  securities  of  any  description. 
First  National  Bank  of  Rochester  v.  Pierson,  24  Minn.  140,  31  Am.  Rep.  341; 
Farmers  and  Mechanics'  Bank  v.  Baldwin,  23  Minn.  198,  23  Am.  Rep.  683.  But 
see  note  21  below. 

18.  A  national  banking  association  has  the  right  to  purchase  commercial  paper 
in  the  market  in  the  usual  course  of  business,  and  if  there  be  any  fraud  in  the 
making  of  such  notes,  it  must  be  brought  to  the  knowledge  of  the  hank  in  order 
tr>  bind  it.  Atla^  National  Bank  r.  Savery,  127  Maes.  TG;  to  same  effect  see 
Smith  r.  Exchange  Bank,  26  Ohio  St.  141.      But  see  note  21  below. 

19.  A  bank  having  power  under  its  organic  act  to  discount  negotiable  notes 
has  also  power  to  purchase  such  notes.  Pape  v.  Capitol  Bank,  20  Kan.  440,  27 
Am.  Rep.  183.      But  see  note  21  below. 

20.  The  prohibition  against  dealing  in  stocks,  etc.,  is  implied  from  the  failure 
to  grant  the  power  (First  National  Bank  v.  National  Exchange  Bank,  note  15 
above),  but  a  prohibition  against  trading  and  dealing  is  nothing  more  than  a 
prohibition  against  engaging  in  the  ordinary  business  of  buying  and  selling  for 
profit,  and  does  not  include  purcheses  resulting  from  ordinary  banking  trans- 
actions. Hence,  the  acceptance  by  a  national  bank  of  an  indorsed  note  in  pay- 
ment of  a  debt  due  was  held  not  to  be  a  "  dealing"  in  notes.  Fleckner  v.  U.  S. 
Bank,  9  Wheat.  351,  5  L.  ed.  634. 

21.  Whether  the  purchase  of  a  promissory  note  by  a  national  bank  for  purely 
B]>ec-ulative  purposes  comes  within  the  provisions  of  this  section,  or  is  ultra  virtt, 
is  a  question  upon  which  the  decisions  are  in  conflict.  That  such  purchase  is 
utira  vires,  see  First  National  Bank  V.  Pierson,  16  Alb.  L.  J.  319;  8.  C.  24  Minn. 
140,  31  Am.  Rep.  341;  Farmers  and  Mechanics'  Bank  V.  Baldwin,  23  Minn.  196, 
23  Am.  Rep.  683.  That  such  purchase  is  valid,  see  Smith  c.  Exchange  Bank,  26 
Ohio  ftt.  141;  Pape  c.  Capitol  Bank  of  Topeka,  20  Kan.  440,  27  Am.  Rep.  183; 
Atlas  National  Bank  r.  Saverr,  127  Mass.  75. 

22.  A  national  bank  may  hold  collateral  for  the  performance  of  contracts  be- 
tMPPn  third  parties,  and  it  will  be  estopped  to  say  that  such  act  was  ultra  vires. 
Btishnell  i'.  Chautauqua  County  National  Bank,  10  Hun,  378. 
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23.  Granting  of  power  b>  national  banks  to  discount  and  n^otiate  promusoTT 
notes  and  other  evidences  ot  indebtedness  gives  express  authoritr  to  hof  Um 
checks  of  individusls  drawn  npon  other  banks,  whetlier  payable  to  bearer  or  to 
order.    First  National  Bank  v.  Harris,  108,  Mass.  514. 

24.  A  national  bank  is  not  prohibited  from  loaning  money  on  the  ebares  of 
another  national  bank,  causing  the  shares  so  taken  as  pledge  or  collateral  secoritj 
to  be  transferred  to  it  (or  one  of  its  officers).  And  if  it  were,  it  could  not  set  up 
its  own  illegal  act  to  escape  the  responsibility  existing  thsrefram.  National  Bank 
V.  Case,  99  U.  S.  628,  25  L.  eA.  448. 

25.  The  placing  by  one  bank  of  its  funds  on  permanent  deposit  with  another 
bank  is  a  loan  within  the  spirit  of  this  section.    Bank  v.  Lanier,  11  WalL  369. 

20.  A  chattel  mortgage  taken  by  a  national  bank  to  secure  a  pre-existing  debt 
is  valid,  and  will  be  enforced.  Bpofford  c.  First  National  Bank,  37  Iowa,  ISI,  18 
Am.  Rep.  6. 

27.  An  indorsement  of  a  promiBSory  note  by  a  married  woman,  whereby  she 
charges  her  separate  and  personal  estate  with  the  payment  of  the  note,  is  to  bo 
treated  as  personal  security  within  the  meaning  of  the  National  Banking  Act. 
Such  indorsement  is  not  a  mortgage  in  any  sense.  Third  National  Bank  v. 
Blake,  73  N.  Y.  260. 

28.  Shareholders  have  no  standing  in  court  to  interfere  for  the  protection  of 
their  company,  until  the  board  of  directors  has  neglected  or  refused  to  take  the- 
proper  steps  to  protect  the  interests  of  the  company.  Fifth  National  Bank  c. 
Pittsburgh,  etc.,  R,  R.  Co.,  I  Fed.  Rep.   190, 

29.  A.,  the  president  of  a  national  bank,  asked  a  banlcing  corporation,  B,,  for 
a  loan  of  t50,000  on  his  railroad,  which  loan  had  been  previously  refused  by  A.'a 
bank.  B.  agreed  to  deposit  this  amount  in  A.'s  bank  to  draw  interest  at  eis  per 
cent.  A.'b  bank  failed  and  its  receiver  rejected  B.'s  claim.  Held,  that  sudi 
agreement  was  binding  on  A.'s  bank  when  ratified  by  the  majority  ol  the  direc- 
tors, and  B.  was  entitled  to  share  ratably  with  the  creditors  of  A.'s  bank.  East- 
ern Township  Bank  c.  National  Bank,  22  Fed.  Rep.  186,  22  Blatchf.  498. 

30.  Where  oAicers  of  a  national  bank,  for  the  purpose  of  averting  insolvency, 
agree  to  keep  out  of  the  general  assets  of  the  bank  a  certain  deposit  if  the  deposi- 
tor will  allow  the  bank  to  use  his  money,  the  fund  will  be  considered  a  pledge 
and  the  agreement  valid.    Roberta  v.  Hill,  23  Fed.  Rep.  311,  123  Blatchf.  191. 

31.  Borrowing  is  a  legitimate  function  of  a  national  bank  in  a  temporary  sense 
within  the  businesx  of  banking.  And,  under  9  5136  directors  may  empower  presi- 
dent or  other  officer  to  indorse  bank  paper.  Auten  v.  U.  S.  Bank,  174  U.  S.  141, 
43  L.  ed.  926,  19  Sup,  a.  Rep.  628. 

32.  A  national  bank  cashier  giving  an  indemnity  bond  company  a  certificate 
that  the  president  had  fully  performed  his  duty,  and  the  indemnity  company 
acting  on  the  faith  of  certificate,  renewed  the  president's  bond,  the  certiflcat* 
bindn  the  hank.  Certain  acts  of  pre^^ident  construed.  Fidelity  Co.  V.  Courtney, 
IfiB  U.  S.  350,  46  L.  ed.  1198,  22  Sup.  Ct.  Rep.  833, 

33.  National  bank  acting  beyond  its  power  as  agent  for  third  person  is  liable 
as  for  conversion.  National  Bank  v.  Anderson,  172  U.  B.  576,  43  L.  ed.  059,  19 
Sup.  Ct.  Rep.  294. 

34.  A  national  bank  has  no  power  to  deal  in  stocks,  although  it  may  in  good 
faith  take  stock  of  other  corporations  for  a  precedent  debt.    It  has  no  power  to 
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inveat  in  surploi  funda  of  other  ufttlona)  bankB.  Conoord  Bank  v.  Hawldiu,  174 
U.  S.  3«T,  43  L.  ML  100>,  10  Sup.  Ct.  Rep.  766. 

35.  Th«  fact  that  directara  of  a  national  bank  hav«  joined  in  the  wrongdoing 
of  ita  caahier  in  misuM  of  the  bank'a  funds,  will  not  make  the  transaction  ralid 
•B  against  the  banlc,  and  will  not  invalidate  the  official  bond  of  cashier.  Rankin 
t>.  Bush,  108  App.  IMv.  205. 

§  6137.  [U.  S.  Comp.  Stat.  1901,  p.  3456.]  A  natioiial  banking 
associatioD  ma;  purchase,  hold  and  convej  real  estate  for  the  follow- 
iog  purposes  and  for  no  others : 

First.  Sudi  as  shall  be  necessary  for  its  immediate  accommoda- 
tion in  the  transaction  of  its  business. 

Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of 
security  for  debts  previously  contracted. 

1.  Notwithatanding  this  prohibition,  a  mortgage  taken  by  a  national  bank,  aa 
securitj'  for  future  advances,  will  be  held  valid.  Whatever  objection  there  sutf 
be  to  it  from  the  prohibitorj  provisions  of  the  statute,  the  objection  can  onlj 
be  urged  hy  the  government.     FIcckner  v.  United  States  Bank,  6  Wlieat.  33S-8fiS, 

5  L.  ed.  631-630;  National  Bank  v.  Whitney,  103  U.  8.  »9,  20  L.  ed.  443.  And  in 
Union  Bank  r.  Mathews,  93  U.  S.  628,  26  L.  ed.  190,  the  court  recognised  the 
doctrine  that  "  where  a  corporation  la  incompetent  bj  its  charter  to  take  title  to 
real  estate,  a  conveyance  to  It  la  not  void  but  only  voidable,  and  the  sovereign 
alone  can  object.    It  is  vaid  unless  assailed  in  a  direct  proceeding  for  that  pnr- 

2.  A  national  bank  maj  enforce  a  mortgage  on  real  estate  taken  by  It  s  col- 
lateral security  tor  payment  of  an  indebtedness  of  the  mortgagee  to  the  bank, 
existing  at  the  time  of  the  execution  of  the  mortgage.  National  Bonk  v.  Whitney, 
103  U.  S.  99,  £6  L.  ed.  443.    Approved  93  N.  Y.  93. 

3.  In  Orim  v.  Merchante'  National  Bank,  16  Eans.  341,  the  defendant  took  a 
lien  upon  real  estate  to  secure  a  pre-existing  debt.  Subsequently  it  paid  tSOO  to 
discbarge  a  prior  lien  upon  the  same  property,  taking  a  note  and  mortgage  on 
land  in  Kansas  to  secure  the  latter  payment.  Held,  that  the  taking  of  the  last- 
mentioned  mortgage  was  not  a  violation  of  this  section. 

4.  A  national  bank  may  sell  its  real  estate  on  terms  of  credit,  and  receive  a 
mortgage  to  secure  the  price.  N.  0.  National  Bank  t>.  Raymond,  29  La.  Ann.  3&9, 
20  Am.  Rep.  336.    And  see  remaining  notes  to  this  section  below. 

6.  When  a  national  bank  has  loaned  on  the  mortgage  of  timber  land,  it  may 
on  foreclosure  purchase  same  and  cut  and  sell  the  timber.  Roebling's  Co.  v. 
National  Bank,  30  Fed.  Rep.  744. 

6.  Where  a  national  bank  purchases,  at  a  foreclosure  sale  of  real  estate  mort- 
gaged to  it,  other  property  besides  that  mortgaged  to  it,  such  purchase  does  not 
invalidate  the  purchase  of  the  mortgaged  property  which  the  above  section  au- 
thorizes it  to  acquire.    Reynolds  v.  National  Bank,  112  U.  B.  406,  28  L.  ed.  733, 

6  Sup.  Ct.  Rep.  213. 

7.  A  national  bank  may  loan  on  the  security  of  a  mortgage  if  not  objected  to 
by  the  United  States.    Fortier  f .  National  Bank,  112  U.  S.  439,  28  L.  ed.  764,  S 
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Sup.  Ct.  Rep.  234;  affirming  National  Bank  v.  Mathewa,  B8  U.  S.  021,  25  L.  ed. 
188,  and  National  Bank  v.  WhitDej,  IDS  U.  S.  B9,  26  L.  ed.  443. 

Third.  SQcb  as  sball  be  conveyed  to  it  in  satisfaction  of  debt^ 
previously  contracted  in  the  course  of  its  dealings. 

A  national  bank  is  not  restricted  in  the  purchaM  of  real  estate  to  secure  a 
debt  to  the  exact  amount  owing  it,  but  is  entitled  to  purchase  Buch  real  estate 
as  ma^  be  necessary  in  order  to  secure  tbe  debts  due  It,  so  long  as  the  security 
of  such  debts  is  the  real  object  of  the  purchase.  Upton  v.  Nat.  Bank  of  South 
Resding,  120  Mass.  153.  In  this  case,  a  national  bank  advanced  money  to  a 
person  already  indebted  to  it,  and  took  a.  mortgage  on  real  property  to  secure  botK 
the  advance  and  prior  indebtedness.  Held,  that  the  transaction  was  v*Ud  under 
tluB  section. 

rourth.  Such  as  it  shall  purchase  at  sales  under  judgment,  d(- 
crees,  or  mortgages  held  by  the  association,  or  shall  pureha.'?e  to 
secure  debts  due  to  it. 

But  no  such  association  shall  hold  the  possession  of  any  real  e?f  3fs 
under  mortgage,  or  the  title  and  possession  of  any  real  estate  pur- 
chased to  secure  any  debts  due  to  it,  for  a  longer  period  than  five 
years. 

1.  Although  B  bank  or  its  trustees  in  liquidation,  on  the  expiration  of  ita 
charter,  may  be  deprived  of  the  power  to  take  or  bold  real  estate,  this  will  not 
prevent  either  of  them  from  having  such  property,  on  which  they  have  a  lien  for 
a  debt  due  the  bank,  placed  in  a  situation  where  the  money  can  be  realind.  And 
If  in  doing  this  they  are  compelled,  for  their  own  protection,  to  buy  aS  other  in- 
cunbraDces,  so  that,  when  sold  and  converted  into  money,  all  of  it  should  be  paid 
to  them,  no  principle  of  law  or  justice  is  violated.  E.  g.,  the  charter  of  a  bank 
being  about  to  expire  and  its  affairs  pass  Into  the  hands  of  trustees  in  liquidation, 
it  may  cause  real  estate  on  which  it  has  a  lien  (there  being  prior  incumbrances) 
to  be  purchased  by  a  person  as  agent  of  the  bank,  it  supplying  the  money  and  he 
giving  his  note  therefor,  and  subsequently  transferring  the  property,  with  power 
of  sale,  to  one  of  the  trustees  in  liquidatitm  (the  charter  having  expired  In  the 
interim)  to  bold  in  trust  as  security  for  the  payment  of  the  note,  and  in  cose 
of  sale  for  the  last-mentioned  purpose  to  pay  any  residue  he  as  agent  might 
direct,  which  he  Bubsequently  ordered  sbonld  be  paid  to  the  trustees  in  liquida- 
tion.  By  this  means  the  bank  gets  rid  of  prior  incumbrances,  and  the  note  being 
(properly)  left  unpaid,  it  gets  the  entire  proceeds  of  sale  (less  expense*),  with- 
out either  it  or  its  trustees  ever  having  had  the  legal  title  or  the  power  of  sale, 
or  the  right  to  control  the  time  or  the  terms  of  the  sale.  Zauteingers  n.  Ountmi, 
19  Wall,  32,  22  L.  ed.  96. 

2.  In  National  Bank  I).  Mathews,  98  U.  8.  (8  Otto)  621,  25  L.  ed.  188,  the  de- 
fendant and  another  executed  their  joint  note  to  B.,  and  to  secure  the  payment 
thereof,  the  former  executed  a  deed  of  trust  on  lands,  which  was  in  effect  a  mort- 
gage with  power  of  sale  thereto  annexed.  Thereafter  the  plaintiff,  on  the  security 
of  the  note  and  deed,  loaned  money  to  B.,  who  thereupon  assigned  them  to  the 
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plaintiff.  The  note  not  being  paid  at  maturity,  plaintiff  directed  the  trustee 
named  in  the  deed  of  trust  to  sell,  who  vae  proceeding  to  do  lo  when  the  defend- 
ant filed  a  bill  to  enjoin  tbe  sale  upon  the  grounds  that,  by  virtue  of  the  pro- 
visions of  sections  613(1  and  5137,  U.  S.  Comp.  SUt.  IBOl,  pp.  3456,  3400,  th» 
deed  did  not  inure  as  a  security  to  plaintiff  for  its  loan.  Held  (Mr.  Justice 
Vii.ua  diBsenting),  that  the  plaintiff  bank  was  entitled  to  enforce  the  collection 
of  the  note  by  a  sale  of  the  lands. 

3.  In  the  First  National  Bank  of  Ft.  Dodge  V.  Haire,  36  Iowa,  443,  the  bank 
refused  to  discount  a  note  for  a  firm,  but  did  make  the  loan  upon  a  note  made 
by  one  member  of  tbe  firm  to  the  other,  and  indorsed  by  the  latt«r  to  the  bank, 
the  maker  giving  a  bond  and  mortgage  upon  sufficient  real  estate  to  secure  the 
indorser  against  liability  upon  bia  indorsement,  with  a  stipulation  that,  in  case- 
of  default  in  due  payment  of  the  note,  the  security  should  inure  to  the  bank. 
Default  being  made,  the  bank  filed  a  bill  to  foreclose,  and  the  defense  was  set 
up  that  the  bond  and  mortgage  were  within  the  prohibition  contained  in  this 
section,  and,  therefore,  did  not  inure  as  security  to  the  bank.  Held,  that  they 
were  not  within  the  prohibition,  but  were  legal  and  binding  and  could  be  enforced 
for  the  benefit  of  the  bank.  In  disposing  of  this  point,  the  court  said:  "  Every 
loan  or  discount  by  a  bank  is  made  in  good  faith,  in  reliance  by  way  of  security 
upon  the  real  or  personal  property  of  the  obligors,  and  unless  the  title  by  mort- 
gage or  conveyance  is  taken  to  the  bank  directly,  for  its  use,  the  case  is  not. 
within  the  prohibition  of  the  statute.  Tbe  fact  that  the  title  or  security  may 
inure  indirectly  to  the  security  and  benefit  of  the  bank  will  not  vitiate  the  trans- 
action."    See  Silver  Lake  Bank  c.  North,  4  Js.  C.  B.  370. 

4.  A  national  bank  has  power  to  covenant  to  pay  a  debt  which  is  a  lien  on  land 
acquired  by  it.  Mutual  Life  Ins.  Co.  v.  Yates  Co.  National  Bank,  35  App.  Div. 
2ie,  64  N.  Y.  Supp.  743. 

§  5138.  [TJ.  S.  Comp.  Stat,  1901,  p.  3461.]  No  association  shall 
be  organized  with  a  less  capital  than  one  hundred  thousand  dollars, 
except  that  banks  with  a  capital  of  not  less  than  fifty  thousand  dol- 
lars may,  with  the  approval  of  the  Secretary  of  the  Treasury,  be 
organized  in  any  place  the  population  of  which  does  not  exceed  six 
thousand  inhabitants,  and  except  that  banks  with  a  capital  of  not 
less  than  twenty-five  thousand  dollars  may,  with  the  sanction  of  tho 
Secretary  of  the  Treasury,  be  organized  in  any  place  the  population 
of  which  does  not  «tceed  three  thousand  inhabitants.  No  associa- 
tion shall  be  organized  in  a  city  the  population  of  which  exceeds  fifty 
thousand  persons  with  a  capital  of  less  than  two  hundred  thousand 
dollars. 

Amended  1000,  see  Act  of  March  14,  1900. 

§  6139.  [U.  S.  Comp.  Stat.  1901,  p.  3461.]  The  capital  stock  of 
each  «s80ciation  shall  be  divided  into  shares  of  one  hundred  dollars 
each,  and  be  deemed  personal  property,  and  transferable  on  the  books. 
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oi  the  association  in  such  manner  as  may  be  prescribed  in  the  by-laws 
or  articles  of  association.  Every  person  becoming  a  shareholder  by 
such  transfer  shall,  in  proportion  to  his  shares,  succeed  to  all  the 
rights  and  liabilities  of  the  prior  holder  of  such  shares;  and  no  change 
shall  be  made  in  the  articles  of  association  by  which  the  ri^ts,  reme- 
dies, or  security  of  the  existing  creditors  of  the  association  shall  be 
impaired. 

See  note  to  section  G151,  U.  S.  Comp.  Stat.  1901,  p.  3466,  ud  vote  3,  snbdi- 
TisiOD  0,  of  HCtioii  6136,  U.  S.  Comp.  Stat  1901,  p.  3466. 

1.  National  bank  shares  are  saleable  and  tnuuterable  at  the  will  of  tbe  owim. 
Thej  are  in  thia  respect  like  other  personal  property,  thougb  the  statute  antbM- 
iees  every  association  to  prescribe  the  manner  of  their  transfer.  Johnst<Hi  w. 
laflin,  103  V.  8.  803,  26  L.  ed.  634;  Billiard  v.  Bank,  18  WaU.  697,  21  L.  ed.  9SSi 
Bank  V.  lAuier,  11  Wall.  360,  20  L.  ed.  172.  * 

2.  Tbe  power  of  a  national  bank  b>  regulate  transfer  of  its  stock  ean  only  go 
to  the  extent  of  prescribing  cooditions  essential  to  the  protection  of  tbe  asaoda- 
tion  against  fraudulent  transfers,  or  Huch  as  may  be  designated  to  evade  the  just 
resp<ftisibibty  ot  the  stockholder.  It  is  to  be  exercised  reasonably,  and  cannot  be 
used  to  clog  tbe  manner  of  transfer  with  useless  restrictions,  such  as  m«Kng 
it  dependent  on  the  consent  of  the  directors  or  other  stockholders.  Johnston  tr. 
LafliD,  103  U.  S.  803,  26  L.  ed.  634. 

3.  Tbe  entry  of  tbe  transaction  on  tbe  books  of  the  bank,  wben  stock  is  sold, 
is  not  r«quired  for  the  translation  of  the  title,  but  for  the  protection  of  the 
parties  and  others  dealing  with  tbe  bank,  and  to  enable  it  to  know  who  are  Its 
stockholders  entitled  to  vote  and  receive  dividends.  It  is  aecessaiy  to  protect 
tbe  seller  against  subsequent  liability  as  a  stockholder,  and  perhaps  also  to  pro- 
tect the  purchaser  against  proceedings  of  tbe  seller's  creditor.     Id. 

4.  As  between  the  parties  to  a  sale  it  is  enough  that  the  certificate  is  delivered 
with  authority  to  the  purchaser,  or  any  one  he  may  name,  to  transfer  it  <m  the 
books  of  tbe  company,  and  the  price  paid.  If  a  eubsaqiient  transfer  of  a  cwtifi- 
cats  be  refused  by  the  bank,  it  can  be  compelled  at  tbe  instance  of  either  ^ 
them.    Id. 

6.  A  bank  having  wrongfully  refused  to  permit  the  shares  of  a  stockholder  to 
be  transferred  upon  its  books,  is  liable  for  the  value  of  the  shares.  Seel^  v. 
New  fork  National  Exchange  Bank,  4  Abb.  N.  C.  61. 

6.  One  Stevens  bought  shares  in  a  national  bank  and  caused  them  to  be  trans- 
ferred to  one  Elston,  who  was  irrespoosible  and  in  tbe  employ  of  S-'s  broker.  S. 
remaining  the  real  owner  and  having  a  power  of  attorney  to  act  as  E.'s  agent, 
be,  S.,  subsequently  purchasing  mora  of  the  same  stock  and  selling  from  the 
some  account,  t.  e.,  in  E.'s  name.  At  tbe  time  of  the  first  transfer  there  was  no 
suspicion  of  the  insolvency  of  the  bank,  and  its  credit  remained  good  for  more 
than  a  year  afterward.  Held,  upon  failure  of  the  banic,  that  both  Stevens  and 
Elston  were  liable  as  stockholders;  tbe  former  as  being  the  real  owner,  and  the 
later  for  assenting  to  tbe  transfer  to  him  on  tbe  books.  Davis  v.  Stevens, 
(W&rrE,  C.  J.),  17  Blatcbf.  269,  Fed.  Cas.  No.  3,663.  And  see  also  Bowden  v. 
Johnson.  107  U.  8.  251,  27  L.  ed.  386.  2  Sup.  Ct.  Rep.  246. 
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7.  A  fraudulent  truiafer  of  the  BhareB  held  bj  the  ihareholder,  in  order  to 
avoid  liability  for  the  debts  of  the  oorporaUoD,  leaves  such  Bhareholder  itill 
liable.  Marcy  v.  Ouk,  IT  Uau.  330)  Bowden  v.  Bantos,  1  Eugfaes,  I6S,  Fed.  Cai. 
No.  1,716. 

8.  An  ammgement  hj  which  tha  atock  is  nominally  paid,  and  the  mniey  Im- 
mediately taken  back  aa  a  loan  to  the  stockholder,  is  a  device  to  change  the  debt 
from  a  stock  debt  to  a  loan,  and  ib  not  a  valid  payment  against  creditors  of  the 
corporation,  though  it  may  be  good  as  between  the  company  and  the  shareholder. 
The  capital  stock  or  Bbarea  of  a  corporation  constitute  a  truet  fund  for  the 
beneflt  of  the  general  creditors  of  the  corporation,  which  cannot  be  defeated  by 
a  simulated  payment  of  the  stock  subaeription,  or  by  any  device  short  of  actual 
pa^iment  in  good  faith.    Sawyer  r.  Hoag,  IT  Wall.  eiO,  21  L.  ed.  731. 

9.  As  to  the  liabili^  of  a  transferee  of  shares,  it  wH  held  Id  National  Bank  v. 
Case.  90  U.  S.  028,  26  L.  ed.  443,  that  a  par^  who,  by  way  of  pledge  or  collateral 
security  for  a  loan,  accepts  Btock  of  a  national  bank  which  he  cause*  to  be  tram- 
ferred  to  himself  on  ita  books,  incurs  immediate  liability  as  a  stockholder,  and  he 
cannot  relieve  himself  therefrom  by  making  a  colorable  transfer  of  the  atoek 
with  the  understanding  that  at  his  request  it  shall  be  re-transferred.  See  also 
Pullman  c.  Uptown,  96  U.  8.  32g.  24  L.  ed.  818;  Alderly  t>.  Storm,  6  Hill,  624; 
Hale  V.  Walker,  31  Iowa,  344,  7  Am.  Bep.  13T. 

10.  In  the  absence  of  fraud,  ■  mere  pledgee  of  stock  in  a  national  bank  ia  not 
liable  to  ita  creditors,  where  he  ie  not  registered  as  owner,  and  this  where  he 
Ukes  the  lecurify  for  his  benefit  in  the  name  of  an  irresponsible  tmstee,  for  the 
avowed  purpose  of  avoiding  individual  liability.  Anderson,  Beoeiver,  V.  Phila- 
delphia Warehouse  Co.,  Ill  U.  S.  (3  Davis)  4T0,  28  L.  ed.  478,  4  Bup.  a.  Bep. 
526. 

11.  Where  the  certificates  of  stock  in  a  national  bank  declare  that  atock  is 
transferable  on  the  books  of  the  bank  in  person  or  1^  attorney,  on  surrender  of 
the  certificates  and  not  otherwise,  and  which,  notwithstanding,  suffers  a  holder 
to  transfer  on  the  books  his  stock  without  snch  surrender,  is  liable  to  a  bona  fidt 
transferee  tor  value  of  the  eame  stock,  who  produces  such  certificates  with  power 
of  attorney  to  transfer,  and  it  makes  no  difference  that  the  bank  has  not  been 
given  notice  of  the  transfer.     Bank  v.  Lanier,  11  Wall.  360,  20  L.  ed.  172. 

12.  Persons  holding  national  bank  atock  as  trustees,  etc,  to  relieve  themaelvM 
from  liability  as  individual  stockholders,  must  cause  it  to  appear  on  the  book* 
that  tfaey  hold  as  such  trustees.  Creditors  have  a  right  to  know  who  have  pledged 
their  personal  liability,  and  if  a  trustee  fails  to  disclose  his  trusteeahip,  he  la 
guilty  of  laches  for  which  others  should  not  suffer.  Davis  v.  Esaex  Baptist  So- 
ciety, 44  Con.  632,  Fed.  Cos.  No.  3,033.  This  case,  although  citod  In  a  State 
report,  was  decided  in  the  Unitod  States  District  Court  for  the  district  of  Con- 
ni'cticut.    Shipuan,  J. 

13.  When  the  charter  of  a  corporation  provides  that  the  stock  should  be  trans- 
ferred in  such  manner  as  the  board  of  directors  may  prescribe,  and  the  board 
en:ir't  a  by-law  that  the  stock  shall  be  transferred  only  on  the  books  of  the  com- 
pany, and  that  in  each  certificate  issued  must  be  "  transferable  only  on  the  books 
of  tlie  company  subject  to  the  by-laws  of  the  company,"  a  creditor  of  a  person 
in  uhose  name  stock  stands  on  the  books  of  the  company,  who  causes  an  execu- 
tion to  be  levied  on  such  ntock,  will  hold  the  same  as  against  one  who  has  assign- 
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ment  of  the  itock  certificates,  but  not  a  transfer  on  the  books.     People's  Baak 
V.  Gridley,  1  Mo.  Jur.  B8B, 

14.  A  person  is  presuined  to  be  the  owner  of  stock  when  his  nsjne  appears  on 
the  books  of  a  company  a^  a  stockholder;  and  when  sued  as  such,  the  burden  of 
disproving  that  presumption  is  cast  upon  him.  Tumbull  c.  Pajson,  5  Otto,  418, 
24  L.  ed.  437. 

15.  The  signing  of  a  transfer  la  blank  on  a  eertifleate  of  stock  is  a  warranty 
of  the  genuineness  of  the  certificate.  Bfatthews  f.  Maasachusetts  Naticmal  Bank, 
1  Holmes,  396,  Fed.  Caa.  No.  e,2S6. 

16.  Whatever  rights  the  purchaser  ot  a  certifloate  of  stock  may  acquire  as  be- 
tween himself  and  his  vendor,  it  is  well  settled,  as  between  himself  and  the  cor- 
poration, he  acquires  only  an  equitable  title;  and  until  he  secures  a  transfer  on 
the  booka  of  tha  company  he  Is  not  a  stockholder,  and  has  do  claim  to  act  as 
such.  N.  Y.  and  N.  H.  R.  E.  Co.  «.  Schuyler,  34  N.  T.  80;  Grymes  v.  Hone,  4» 
id.  IT,  10  Am.  Kep.  313. 

17.  "  As  between  a  corporator  and  the  corporation,  the  records  of  the  corpora- 
tion, or  its  stock-book,  as  it  is  called,  is  the  evidence  of  their  relation.  Meetings 
of  the  stockholders,  elections  and  dividends,  etc.,  are  regulated  by  this  record. 
The  certifleat«  is  but  secondary  evidence,  and  is  never  demanded  except  when  the 
stockholder  deals  with  the  t-orporation  in  a  contract  relation."  Bank  of  Com- 
merce's Appeal,  73  Penn.  St  S9. 

IB.  In  Johnston  v.  Laflin,  IT  Alb.  L-  J.  146,  Fed.  Caa.  No.  T,303,  atDrmed  103 
U.  S.  SOS,  26  L.  ed.  634  (see  noU  1  above),  the  United  States  Circuit  Court 
said  of  a  sale  by  transfer  of  the  stock  ot  a  bank,  "  that  the  transaction  between 
Laflin  and  Britton  was  complete  without  registration  ot  the  transfer,  and  that  it 
is  equally  complete  as  to  the  bank,  unless  the  bank  had  some  valid  reason  for 
refusing  to  register  the  transfer." 

10.  While  it  may  be  that  a  national  bank  would  not  be  bound  to  admit  a  pur- 
chaser of  shares  ot  its  stock  "  to  all  the  rights,  etc.,  ot  the  prior  holders  of  such 
shares,"  unless  the  transfer  to  him  was  made  on  the  books  of  the  association  in 
such  manner  as  may  have  been  prescribed  in  the  by-laws  or  articles  of  assocM- 
tion,  neverthelesB,  when  the  aasociation  does  issue  certificates  of  shares  of  »tock 
to  a  subsequent  purchaser  in  lieu  of  the  certificate  of  the  prior  owner,  without 
observing  its  by-laws  in  regard  to  transferring  stock  on  its  books,  certainly,  so 
far  as  its  creditors  are  concerned,  a  party  holding  such  stock  will  be  subject  to 
the  liabilities  imposed  by  section  S151,  V.  S.  Comp.  Stat  IBOl,  p.  346C.  Laing 
V.  Burley,  101  111.  601;  Wheelock  v.  Kost,  77  111.  286. 

A  party  having  dealt  with  the  cashier  of  a  national  bank  Individually,  and 
loaned  him  money  for  his  private  use,  and  received  from  him  as  security  therefor 
a  certificate  of  stock  in  the  bank,  in  the  party's  own  name,  which  stated  that 
shares  were  transferable  on  the  books  ot  the  bank,  and  on  surrender  of  former 
certificates  (the  cashier  appearing  at  the  time  on  said  books  as  the  owner  of  a 
larger  number  of  shares  than  that  mentioned  in  aaid  certificate,  and  the  party, 
accepting  such  certificate,  as  a  transfer  of  shares  of  which  the  cashier  represented 
himself  as  owner),  and  no  eertifleate  having  been  surrendered  by  the  cashier  or 
party  so  dealing  with  him,  the  bank  not  having  ratified  or  received  any  benefit 
from  the  transfer,  such  party  cannot,  the  said  certificate  being  worthless  by 
reason  of  the  cashier  as  matter  of  tact  owning  no  stock  at  the  time  it  was  issued 
by  him   (and  he  being  insolvent),  recover  its  value   from  the  bank.     Moor«  v. 
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Citiiena'  National  Bank,  111  U.  S.  (3  DftTis}  156,  28  L.  ed.  38G,  «  Sup.  Ct.  Rep. 
346.  In  thiB  case  the  court  cited  MerchanU'  Bank  v.  State  Baiik  (10  Wall.  804, 
644),  19  L.  ed.  lOOS,  lOlB,  in  which  caae  the  general  doctrine  va«  at>t«d  to  be 
that  "  where  a  party  deals  with  a  corporatioa  in  good  faith  —  the  tranBaction 
is  not  itilro  t!ire»  —  and  he  is  unaware  of  any  defeat  of  authority  or  other  irr^u- 
tarity  on  the  part  of  those  acting  on  the  part  of  the  corporation,  and  there  ia 
northing  to  excite  auspicioa  of  such  defect  or  irregularity,  the  corporation  U 
bound  by  the  contract  altbou^^  such  defect  or  irregularity  exists." 

20.  Where  a  shareholder  in  a  national  bank  sella  his  stock  in  good  faith,  En- 
dorses the  certificate  and  surrenders  it  to  the  cashier  with  full  notice  of  the  sale, 
and  instructs  the  cashier  te  transfer  the  stock  on  the  books  of  the  bank,  he  does 
all  that  is  incumbent  on  him  and  is  discharged  from  further  liability  as  a  share- 
holder. It  makes  no  diflerence  whether  the  instructions  to  the  cashier  are  oral 
or  in  writing,  or  that  the  cashier  fails  to  actually  transfer  the  stock  on  tho 
books.  Hsyes  v.  Shoemaker,  30  Federal  B.  319  (following  Whitney  t>.  Butler,  118 
U.  S.  655,  30  L.  ed.  266,  7  Sup.  St.  Hep.  61.) 

§  6140.  [U.  S.  Comp.  Stat  1901,  3461.]  At  least  fifty  per 
centum  of  the  capital  stock  of  eveiy  asaociation  eball  be  paid  in  before 
it  shall  be  authorized  to  commence  business;  and  the  remainder  of 
the  capital  stock  of  such  association  shall  be  paid  in  instalments  of 
at  least  ten  per  centum  each,  on  the  whole  amount  of  the  capital,  as 
frequently  as  one  inst-almcnt  at  the  end  of  each  succeeding  month 
from  the  time  it  shall  be  authorized  by  the  Comptroller  of  the  Cur- 
rency to  commence  business;  and  the  payment  of  each  instalment 
shall  be  certified  to  the  Comptroller,  under  oath,  by  the  prefident  or 
cashier  of  the  association. 

§  6141.  [U.  S.  Comp.  Stat.  1901,  p.  3462.]  Whenever  any  share- 
holder, or  his  assignee,  fails  to  pay  any  instalment  on  the  stock  when 
the  same  is  required  by  the  preceding  section  to  be  paid,  the  direct- 
ors of  such  association  may  sell  the  stock  of  such  delinquent  share- 
holder at  public  auction,  having  given  three  weeks'  previous  notice 
thereof  in  a  newspaper  published  and  of  general  circulation  in  the 
city  or  county  where  the  association  is  located;  or  if  no  newspaper 
is  published  in  said  city  or  county,  then  in  a  newspaper  published 
nearest  thereto,  to  any  person  who  will  pay  the  highest  price  therefor, 
to  be  not  less  than  the  amount  then  due  thereon,  with  the  expenwjs 
of  advertisement  and  sale;  and  the  excess,  if  any,  shall  be  paid  to 
the  delinquent  shareholder.  If  no  bidder  can  be  found  who  will  pay 
for  such  stock  the  amount  due  thereon  to  the  association,  and  tho 
cost  of  advertisement  and  sale,  the  amount  previously  paid  shall  be 
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forfeited  to  the  asaociatioii,  and  such  stock  shall  be  sold  as  the  direct- 
ors ma;  order,  within  six  months  from  the  time  of  such  forfeiture, 
and  if  not  sold  it  shall  be  cancelled  and  deducted  from  the  capital 
stock  of  the  association.  If  an;  such  cancellation  and  reductiou 
shall  reduce  the  capital  of  the  association  below  the  minimum  of  cap- 
ital required  bj  law,  the  capital  stock  shall,  within  thirty  days  from 
the  date  of  such  cancellation,  be  increased  to  the  required  amount; 
in  default  of  which  a  receiver  may  be  appointed,  according  to  the 
provisions  of  section  fifty-two  hundred  and  thirty-four,  to  close  up 
the  business  of  the  association. 

§  6142.  [U.  S.  Comp.  Stat  1901,  p.  3462.]  Any  aBsociaticm 
formed  tmder  this  title  may,  by  its  articles  of  association,  provide  for 
an  increase  of  its  capital  from  time  to  time,  as  may  be  deemed  expe- 
dient, subject  to  the  limitations  of  this  title.  But  the  maximum  of 
such  increase  to  be  provided  in  the  articles  of  association  shall  be 
determined  by  the  Comptroller  of  the  Currency ;  and  no  increase  of 
capital  shall  be  valid  until  the  whole  amount  of  such  increase  is  paid 
in,  and  notice  thereof  has  been  transmitted  to  the  Comptroller  of  the 
Currency,  and  his  certificate  obtained  specifying  the  amount  of  such 
increase  of  capital  stock,  with  his  approval  thereof,  and  that  it  has 
been  duly  paid  in  as  part  of  the  capital  of  such  association. 
See  Act  of  Ma;  I,  1886,  1  2,  poat. 

1.  The  approval  of  the  Comptroller,  a«  required  hy  this  section,  is  absolntelf 
eBtential  to  the  increase  of  the  capital  stock  of  a  natioiial  bank,  and  a  resolution 
ot  the  stockholders  to  that  end  is  no  more  than  a  proposition  among  themselra*, 
the  efTect  of  which  is  subject  to  the  assent  of  the  Comptroller,  and  until  obtained 
the  capital  remains  as  originally  fixed.  Charleatoo  v.  People's  National  Bank, 
5  So.  Car.  114,  22  Am.  Rep.  1.  In  this  case  the  bank,  on  July  1,  187),  voted  to 
increase  its  capital  stock  from  CTSO.OOO  to  $1,000,000,  which,  by  virtue  ot  section 
&13S,  U.  S.  R.  S.,  U.  S.  Comp.  Stat.  1901,  p.  3401,  nould  require  the  issue  of 
2,500  additional  shares.  These  additional  shares  tverc  subscribed  for  1^  the  flnt 
day  of  January  folk>wing,  and  the  amount  thereof  ($260,000)  waa  secured  to  be 
paid  t^  securities  held  by  the  cashier  in  trust  for  the  purpose,  and  a  eemi-annnal 
dividend  was  declared  and  paid  on  said  additional  stock,  for  the  half  year  ending 
January  1,  1672.  The  Comptroller  did  not  make  his  certificate  required  by 
section  6142,  U.  S.  Comp.  Stat.  1901,  p.  3462,  till  January  0,  1878,  and  the  d^ 
of  Charleston  levied  b  tax  on  said  additional  shares  assessed  from  January  1, 
1872.  Meld,  that  the  additional  shares  were  not  valid  and  properly  eouaUtuted 
shares  of  the  association,  and  consequently  not  taxable. 

2.  Directors  of  national  banks  have  no  authority  to  increase  their  (banks') 
capital  stock;  nor  can  the  assent  of  individual  shareholders  or  subscribera  to 
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•ucfa  new  atock,  to  their  action  in  attempting  M  to  do,  confer  the  requisite  ku- 
thori^  or  moke  such  increased  stock  valid  under  the  provisions  of  this  section 
or  of  the  Aet  of  May,  1686,  pott.    Winters  v.  Armstrong,  37  Fed.  Rep.  508. 

3.  Unless  all  the  requirements  of  both  this  eecUon  and  the  act  of  May,  1686, 
are  cmnplied  with,  proceedings  to  Increase  the  capital  stock  of  a  national  bank 
are  invalid,  and  subscriptions  thereto  c&imot  be  enforced  and  &  deposit'made  at 
the  time  of  the  subscription,  to  comply  with  a  statutory  requirement  in  respect 
thereto,  b  recoverable.    Winter  v.  Armstrong,  »upra. 

4.  The  clause  in  this  section  to  the  effect  that  "  no  increase  of  capital  shall  be 
valid  until  the  whole  amount  of  such  increase  is  paid  in,  etc,"  was  intended  to 
secure  actual  payment  of  the  stock  subscribed,  and  bo  to  prevent  watering  of 
stock."  The  clause  is  not  violated  by  an  issue  of  the  exact  amount  of  stock  paid 
for,  although  it  does  not  equal  the  amount  of  increase  voted  for  by  the  directors, 
and  the  fact  that  some  of  the  stock  remains  unsubscribed  is  not  sufficient  ground 
for  a  particular  stockholder  to  withdraw  his  capital.  Equity  might  however  in- 
terpose to  protect  subscribers  to  stock  where  a  large  and  material  deSciency  in 
the  amount  of  capital  contemplated  had  occurred.  Aspinwall  v.  Butler,  133  U.  S. 
6B6,  33  L.  ed.  778,  10  Sup.  Ct.  Rep.  417. 

0.  This  section  is  not  violated  by  an  issue  of  Uie  exact  amount  of  stock  paid  in. 
It  was  intended  to  prevent  watering  stock.  Aspinwall  t>.  Butler,  133  U.  S.  599, 
33  L.  ed.  770,  10  Sup.  Ct.  Rep.  417. 

6.  There  is  no  implied  condition  that  the  individual  subscriptions  shall  be  void 
if  the  whole  of  the  new  stock  is  not  subscribed.  The  Comptroller  may  assent  t« 
an  increase  of  the  capital  stock  less  than  that  originally  voted  by  the  directors, 
but  equal  to  the  amount  actually  subscribed  and  paid  for  by  ttie  shareholders. 
Id.  See  also  Pacific  Nat.  Bank  V.  Eaton,  141  U.  S.  227,  36  L.  ed.  702,  11  Sup. 
Ct.  Kep.  084;  Mayer  v.  Butler,  141  U.  S.  234,  35  L.  ed.  711,  11  Sup.  Ct.  Rep. 
B87;  Butler  v.  Eaton,  141  U.  S.  240,  35  L.  ed.  713,  11  Sup.  Ct.  Rep.  »86. 

§  5143.  [U.  S.  Comp.  Stat.  1901,  p.  3463.]  Any  association 
formed  under  this  title  may,  by  the  vote  of  shareholdera  owning  two- 
thirds  of  ita  capital  stock,  reduce  its  capital  to  any  sum  not  below 
the  amount  required  by  this  title  to  authorize  the  formation  of  asso- 
ciations ;  but  no  such  reduction  shall  be  allowable  which  will  reduce 
the  capital  of  the  association  below  the  amount  required  for  its  out- 
standing circulation,  nor  shall  any  such  reduction  be  made  until  the 
amount  of  the  proposed  reduction  has  been  reported  to  the  Comp- 
troller of  the  Currency  and  his  approval  thereof  obtained. 

1.  A  national  bank  cannot,  after  reducing  the  amount  of  its  capital  stock, 
retain  as  a  surplus,  or  for  other  purposes,  the  whole  or  any  portion  of  the  monery 
which  it  received  for  the  stock  that  is  retired.  Seeley  c.  New  York  National  Ex- 
change Bank,  4  Abb.  N.  C.  61. 

£.  Where  stock  of  a  national  bank  is  reduced  pursuant  to  S  5143,  but  beyond 
the  amount  required  to  meet  en  impairment  of  capital,  and  the  reduction  ie  by 
charing  oB  bad  assets,  the  stockholders  of  record  on  day  of  reduction  are  entitled 
to  the  assets  set  free,  and  they  and  their  proceeds  may  be  set  aside  as  a  trust 
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fund  for  such  Btockfaolden.    Stock  transfers  after  daj  of  reduction  do  not  ctrrj 
any  interest  in  such  fund.    Jerome  f.  Cogswell,  204  U.  S.  1. 

§  6144.  [U.  S.  Comp.  Stat.  1901,  p.  3463.]  In  all  elections  of  di- 
rectors, and  in  deciding  all  questions  at  meetings  of  shareholders, 
eacb  shareholder  shall  be  entitled  to  one  vote  on  each  share  of  stock 
held  by  him.  Shareholders  may  vote  by  proxies  duly  authorized  iu 
writing ;  but  no  officer,  clerk,  teller,  or  bookkeeper  of  such  association 
shall  act  as  proxy;  and  no  shareholder  whose  liability  is  past  duu 
and  unpaid  shall  be  allowed  to  vote. 

Where,  at  a  corporate  election  of  directors,  TOtes  were  cast  bf  prosy,  and  wer« 
disregarded  by  the  inBpectors  of  election,  and  it  was  shown  tbat  neither  tb« 
charter  nor  by-laws  of  the  corporation  provided  for  such  manner  of  Toting,  Held. 
that  in  the  absence  of  any  such  pravision,  corporate  stockholders  cannot  vote  by 
proxy.    Commonwealth  v.  Bringhurst,  103  Pa.  134,  49  Am.  Rep.  119. 

The  word  "  liability,"  as  used  in  this  section,  is  limited  to  the  shareholder's 
liability  for  unpaid  subscriptions  to  or  assessments  upon  stock.  United  States 
f>.  Barry  36  Fed.  Sep.  £40. 

§  5145.  [U.  S.  Comp.  Stat.  1901,  pw  34«8.]  The  affairs  of  eacb 
association  shall  be  managed  by  not  less  than  five  directors,  who  shall 
be  elected  by  the  shareholders  at  a  meeting  to  be  held  at  any  time 
before  the  association  is  authorized  by  the  Comptroller  of  the  Cur- 
rency to  commence  the  businees  of  banking ;  and  afterward  at  meet- 
ings to  be  held  on  such  day  in  January  of  each  year  as  is  specified 
therefor  in  the  articles  of  association.  The  directors  shall  hold  office 
for  one  year,  and  until  their  successors  are  elected  and  have  qualified. 

1.  The  prorision  of  this  section  that  directors  shall  bold  oSma  for  one  year  and 
until  their  successors  have  been  elected  and  qualified  does  not  prohibit  reaigna- 
tions  within  the  year.  Briggs  v.  epaulding,  141  U.  8.  132,  36  L.  ed.  MZ,  11  Si^. 
Ct  Rep.  924. 

2.  A  director  does  not  immediately  upon  his  election  as  such  become  respon- 
sible for  the  affairs  of  a  itationa]  bank,  and  where  there  Is  nothing  to  excite  nu- 
plcion,  but  the  bank  becomes  bankrupt  within  ninety  days  after  his  election,  be  is 
not  to  be  held  individually  liable  because  he  did  not  compel  an  investigation  or 
make  a  personal  examination,    Briggs  e.  Spaulding,  supra. 

3.  When  a  director  becomes  seriously  ill  it  is  competent  for  tiie  board  to  give 
him  leave  of  absence  for  a  year,  and  in  hie  absence  is  not  personally  responsible 
for  frauds  eommittod  on  the  bank  without  his  knowledge.  Briggs  v.  Spaulding 
tttpra. 

4.  IMreetoTs  of  a  national  bank  are  not  mere  flgureheads,  they  must  exercise 
ordinary  care  and  prudence  in  the  administration  of  the  affairs  of  a  bonk;  and 
although  they  may  c<»nmit  the  business  to  duly  authorized  offloers,  this  does  not 
absolve  them  from  the  duty  of  reasonable  supervision,  nor  can  th^  shield  tlieai- 
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MlvM  from  liability  becanae  of  want  of  kiiMrtedg«  of  WTMig-doiiig,  if  their  ignor- 
ance ia  the  reeujt  of  grose  isattention.     Briggs  V.  Spaulding,  aupm. 

§  6146.  [U.  S.  Comp.  Stat  1901,  p.  3463.]  Every  director  must, 
during  hiB  whole  term  of  service,  be  a  citizen  of  the  United  States, 
and  at  least  three-fourths  of  the  directors  must  have  resided  in  the 
State,  Territoiy,  or  District  in  which  the  association  is  located  for 
at  least  one  year  immediately  preceding  their  election,  and  must  be 
residents  therein  during  their  continuance  in  office.  Every  director 
must  own,  in  his  own  right,  at  least  ten  shares  of  the  capital  stock  of 
the  association  of  which  he  is  a  director,  unless  the  capital  of  the 
bank  shall  not  exceed  twenty-five  thousand  dollars,  in  which  case 
he  must  own  in  his  own  right  at  least  five  shares  of  such  capital 
stock.  Any  director  who  ceases  to  be  the  owner  of  the  requirei 
number  of  shares  of  the  stock,  or  who  becomes  in  any  other  maimer 
disqualified,  shall  thereby  vacate  his  place. 

(As  amended  by  Act  February  28,  1005.) 

The  meaning  of  this  section  ia  that  every  director  must  in  his  own  right, 
during  hie  whole  term  of  Mrvice,  at  least  ten  sbarea  of  the  stock;  and  that  if  he 
does  not  own  Buch  ten  shares  be  cannot  become  or  continue  a  director.  Finn  c. 
Brown,  U2  U.  S.  56,  3S  L.  «d.  036,  12  Sup.  Ct.  Rep.  136. 

§  6147.  [U.  S.  Comp.  Stat.  1901,  p.  3464.]  Each  director,  when 
appointed  or  elected,  shall  take  an  oath  that  he  will,  so  far  as  the 
duty  devolves  on  him,  diligently  and  honestly  administer  the  afFairs 
of  such  association,  and  will  not  knowingly  violate,  or  willingly  per- 
mit to  be  violated,  any  of  the  provisions  of  this  title,  and  that  he  is 
the  owner  in  good  faith,  and  in  his  own  right,  of  the  number  of 
shares  of  stock  required  I^  this  title,  subscribed  by  him,  or  standing 
in  his  name  on  the  books  of  the  association,  and  that  the  same  is  not 
hypothecated,  or  in  any  way  pledged,  as  security  for  any  loan  or 
debt  Such  oath,  subscribed  by  the  director  making  it,  and  certified 
by  the  officer  before  whom  it  was  taken,  shall  be  immediately  trans- 
mitted to  the  Comptroller  of  the  Currency,  and  shall  be  filed  and 
preserved  in  bis  office. 

§  6148.  [U.  S.  Comp.  Stat  1901,  p.  3464.  ]  Any  vacan<^  in  the 
board  shall  be  filled  by  appointment  by  the  remaining  direetora,  and 
any  director  so  appointed  shall  hold  his  place  until  the  next  election. 

§  8149.  [U.  S.  Comp.  Stat  1901,  p.  3464.]  If,  from  any  cause, 
an  election  of  directors  is  not  made  at  the  time  appointed,  the  asso- 
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oiation  Bhall  not  for  that  caiise  be  dissolved,  but  an  election  may  be 
beld  on  any  subeequoit  day,  thirty  days'  notice  thereof  in  all  cases 
having  been  given  in  a  newspaper  published  in  the  city,  town,  or 
county  in  which  the  association  is  located;  and  if  no  newspaper  ia 
published  in  such  city,  town,  or  county,  auch  notice  shall  be  pub- 
lished in  a  newspap^*  published  nearest  thereto.  If  the  articles  of 
association  do  not  fix  the  day  on  which  the  election  shall  be  held,  or 
if  no  election  is  held  on  the  day  fixed,  the  day  for  the  election  shall 
be  designated  by  the  board  of  directors  in  their  by-laws,  or  otherwise ; 
or  if  the  directors  fail  to  fix  the  day,  shareholders  representing  t^vo- 
thirds  of  the  shares  may  do  so. 

§  5150.  [U.  S.  Comp.  Stat  1901,  p.  3465.]  One  of  the  directors, 
to  be  chosen  by  the  board,  shall  be  the  president  of  the  board. 

I.  A  natioQal  bank  president  cooDot  bj  virtue  of  hia  ofOce  draw  checks  againet 
hia  bank's  Bccoimt  iu  another  bank.  Putnam  v.  U.  S.  162  U.  8.  687,  40  L.  ed. 
1118,  18  Sup.  Ct.  Eop.  B23. 

S.  A  president  continues  in  office  after  auapension  of  bank  pending  axamiuatioB 
and  until  appointment  of  a  receiver.  Amer.  Surety  Oo.  v.  Pauly,  170  U.  S.  168, 
42  L.  ed.  993,  18  Sap.  a.  Rep.  663. 

§  5161.  [U.  S.  Comp.  Stat  1901,  p.  3466.]  The  shareholders  of 
every  national  banking  association  shall  be  held  individually  respon- 
sible, equally  and  ratably,  and  not  one  for  another,  for  all  contracts, 
debts  and  engagements  of  such  association,  to  the  extent  of  the  amount 
of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares;  except  that  shareholders  of  any 
banking  association  now  existing  under  State  laws,  having  not  \e6t> 
than  five  millions  of  dollars  of  capital  actually  paid  in,  and  a  surplus 
of  twenty  per  centum  on  hand,  both  to  be  determined  by  the  Comp- 
troller of  the  Currenf^,  shall  be  liable  only  to  the  amount  invested  in 
their  shares;  and  such  surplus  of  twenty  per  centum  shall  be  kept 
undiminished,  and  be  in  addition  to  the  surplus  provided  for  in  this 
title ;  and  if  at  any  time  there  is  a  deficiency  in  such  surplus  of  twenty 
per  centum,  such  association  shall  not  pay  any  dividends  to  its  share- 
holders until  the  deficien<7  is  made  good ;  and  in  case  of  such  de- 
ficiency, the  Comptroller  of  the  Currency  may  compel  the  association 
to  dose  its  business  and  wind  up  its  affaire  under  the  provisions  of 
chapter  four  of  ^is  title. 
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For  the  purposee  of  construction,  this  Bcctiou  and  section  S139,  U.  S.  Comp. 
Stat  1901,  p.  3461,  are  to  be  considered  together.  (Waite,  C.  J.,  DtmM  V. 
Stevens,  17  Bla.tchf.  269,  Fed.  Cas.  No.  3,653.  Thsy  originallr  formed  port  of 
the  ume  Bection,  viz.,  section  12  of  th«  Act  of  June  3,  1864.  See  notee  to  sections 
S139  and  CIS2. 

1.  The  liability  of  the  stockholders  is  several,  not  joint.  The  limit  of  their 
li&bilitf  is  the  par  of  the  stock  held  by  e&cb  one.  Eennedy  V.  Oibaon,  6  Wall. 
SOS,  10  L.  ed.  478. 

2.  It  waa  not  intended  to  put  the  shareholders  in  the  relation  of  goaruitors 
or  sureties,  "  one  for  another,"  as  to  the  amount  which  each  might  be  required 
to  pay.  Hence  the  ineolTency  of  one  stockholder,  or  bis  being  beyond  the  juris- 
diction of  the  court,  does  not  in  any  way  affect  the  liability  of  another.  United 
SUtes  V.  Knox,  102  U.  S.  (12  Otto)  426,  26  L.  ed.  210. 

3.  In  fixing  the  liability  of  each  sharefaolder,  it  is  necessary  to  ascertain,  first, 
the  whole  amount  of  the  par  value  of  the  stock  held  by  all  the  shareholders: 
second,  the  amount  of  the  deficit  to  be  paid  after  exhausting  all  the  asseta  of  the 
bank;  third,  then  to  apply  the  rule  tiiat  each  shareholder  shall  contribute  such 
sum  (not  exceeding  the  par  value  of  the  amount  of  stock  held  by  him)  as  will 
bear  the  same  proportion  to  the  whole  amount  of  the  deficit,  as  Us  stock  bears 
to  the  whole  amount  of  the  capital  stock  of  the  bank  at  its  par  value.  (SwATira, 
J.)   Id. 

4.  When  a  person  buys  national  bank  stock,  and  to  avoid  a  stockholder's  re- 
sponsibility causes  it  to  be  registered  in  the  name  of  another  who  ia  pecuniarily 
irresponsible,  the  buyer,  so  long  as  he  remains  the  actual  owner,  is  a  shareholder 
within  the  meaning  of  this  section  and  section  6139,  U.  8.  Oomp.  Stat.  1901,  p. 
3461.  In  such  case,  both  the  actual  and  registered  owners  are  liable.  Davis  v. 
Stevens,  17  Blatchf.  269,  Fed.  Cas.  No.  3,653;  Bowden  v.  Johnson,  lOT  U.  S.  261, 
27  L.  ed.  386,  2  Sup.  Ct.  Rep.  246.  See,  also.  National  Bank  v.  Case  (99  U.  8. 
628,  25  L.  ed,  448),  where  it  was  held  that  if  a  registered  owner  transferred  his 
stock  in  a  failing  corporation  to  an  irresponsible  person,  for  the  mere  purpose  of 
escaping  liability,  or  if  the  transfer  was  colorable  only,  the  transaction  was  void 
as  against  creditors. 

6.  The  liability  assumed  by  virtue  of  tliis  section  by  a  purchaser  of  stock  in  a 
national  bank  is  not  by  contract,  but  wholly  statutory.  Henoe  it  exists  as  an 
incident  of  the  ownership  of  the  sto^,  and  attaches  to  all  who  are  legally  capable 
and  become  owners,  without  reference  to  any  supposed  voluntary  aasumption  of 
the  liability  by  express  or  implied  contract.  Hence,  where  national  bank  stock 
ie  held  by  a  feme  covert,  either  in  hei  own  right,  or  subject  to  the  oommon-law 
marital  rights  of  the  husband,  she  alone  is  liable  for  the  consequences  of  such 
ownership,  and  her  individual  liability  may  be  enforced  without  joining  the  hus- 
band, as  would  be  the  case  in  the  enforcement  of  any  common-law  liability  against 
her.  Keyser  v.  Hitz,  2  Mackej  Sup.  Ct.  (D.  C.)  473.  But  to  the  contrary  of 
the  proposition,  that  the  liability  assumed  by  virtue  of  this  section  I^  a  share- 
holder in  a  national  bank  is  wholly  statutory,  see  Davis  v.  Weed  (a  case  decided 
in  the  United  States  District  Court  for  District  of  Connecticut,  and  reported  in 
44  Conn.  669,  Fed.  Cas.  No.  3,668  (pp.  600,  601],  in  which  case  it  was  held 
(Shipuan,  J.)  that  the  liability  of  such  shareholder  to  pay  the  assessments 
which  may  be  ordered  by  the  Comptroller  was  "  a  voluntary  agreement,  evideneed 
by  his  subscription  or  by  his  becoming  a  stockholder."    That  "  it  is  not  imposed 
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bj  way  of  forfeiture  or  penalty."  Tb&t  "  it  is  imposed  by  the  stAtntc^  but  it 
nUo  exists  by  virtue  of  the  contract  which  "  the  shareholder  "  entered  into  when 
be  became  a  stoclcbolder."  And  again  in  the  following  case  (Daria  v.  Esaex 
Baptist  Society,  44  Conn.  682,  Fed.  Cas.  No.  3,tl33),  the  same  Justice  njt: 
"  The  liability  of  the  stockholder  arises  from  his  virtual  oontract,  eU.  .  .  . 
It  is  not  in  form  a  contract,  but  is  ao  agreement  resulting  from  the  assent  of 
the  parties  to  the  statutory  liability,"  citing  Lowry  v.  Inman,  46  N.  ¥.  126-, 
Hawthorne  v.  Calef,  2  Wall.  22,  17  L.  ed.  779;  Corning  ».  McCultou^,  1  N.  T. 
47,  49  Am.  Dee.  287. 

0.  In  Laing  c.  Burley  <101  111.  691),  tbe  court  speaking  of  this  section  said: 
"  It  will  be  noted  tbe  liability  is  imposed  upon  the  '  thareholier,'  and  it  is  a 
matter  of  no  consequence  that  such  sbaree  may  not  have  been  transferred  b>  Boeh 
shareholder  on  the  books  of  tbe  association  in  exact  conformity  with  its  1^-laws. 
It  is  sufficient  if  the  ownership  of  the  shares  is  in  fact  in  the  person  holding  the 
eertiflcate,  to  constitute  him  a  '  shareholder '  in  the  association,  and  subject  him 
t«  tbe  liabilities  imposed  by  tbe  Banking  Law  under  wbich  such  assodation  may 
have  been  organised,"  citing  Wheetock  t>.  Kost,  77  III.  396.  See  Richmond  v. 
Irons  121  U.  S.  27,  30  L.  ed.  864,  7  Sup.  Ct.  Rep.  788,  post. 

7.  The  statutory  liability  of  a  shareholder  in  a  national  bank  for  the  debts  of 
the  corporation  survive  as  against  his  personal  representatives.  Richmond  V. 
Irons,  121  U.  S.  27,  30  L.  ed.  864,  7  Sup.  Ct.  Rep.  788. 

8.  Such  a  shareholder  continues  liable  until  his  stock  has  bsai  actually  trans- 
ferred on  the  books  of  the  company,  or  until  the  certificate  is  delivered  with 
power  of  attorney  and  request  made  for  transfer  on  tbe  book.  But  delivering  to 
a  president  of  a  national  l>ank  as  vendee  not  officially  will  not  discharge  tbe  lia- 
bility of  the  selling  shareholder  under  the  decision  in  Whitney  r.  Butler,  118 
U.  S.  6SS,  30  L.  ed.  266,  7  Sup.  Ct.  Rep.  61,  post;  Richmond  v.  Irons,  mtprv. 

9.  Creditors  of  a  national  bank,  who  after  the  bank's  suspension  accept  bills 
receivable  guaranteed  by  tbe  bank  tbron^^  its  president,  cannot  sifbseqnenUy 
claim  as  creditors  against  stockholders.  Such  stockholders  are  not  liable  for  the 
payment  of  such  guaranteed  bills  issued  after  suspension,  and  can  be  made  liable 
only  by  express  sgreement.     Richmond  V.  Irons,  swjint. 

10.  A  shareholder  is  liable  for  interest  on  claims  against  national  banks  not 
exceeding  tbe  amount  to  wbich  tbe  bank  is  liable,  nor  ezcee^ng  the  tMiritinim 
liability  fixed  by  statute.    Richmond  v.  Irons,  supra. 

11.  The  expenses  of  a  receivership  occasioned  by  a  creditor's  suit  are  not 
chargeable  to  stockholders,  but  to  tbe  creditors.    Richmond  v.  Irons,  sxpro. 

12.  Where  A.  sold  national  bank  stock  at  auction  and  delivered  tbe  certifioate 
of  stock,  with  power  of  attorney  executed  in  blank,  and  purchaser  at  auetiotf 
acted  only  as  agent  for  the  president  of  the  bank,  who  was  acting  for  a  bank 
customer  who  has  deposited  money  therein  for  tbe  purchase  subsequently  and 
before  the  transfer  of  the  stock  on  the  transfer  bo(dc  of  the  bank,  the  bank  be- 
comes insolvent.  Held  that  A.  was  not  liable  under  9  6206,  U.  S.  Ctmip.  Stat. 
1901,  p.  34BS,  inasmuch  as  his  responsibility  ceased  upon  bis  delivery  of  tbe 
certificate  of  stock  to  the  bank,  as  that  was  intended  to  effect  a  transfer. 
Whitney  v.  Butler,  stipra,  US  U.  S.  666,  30  L.  ed.  266,  7  Sup.  Ct.  Sep.  61. 

13.  Plaintiff  held  thirty  shares  of  stock  in  a  national  bank  with  a  capital  of 
4SOO,000,  and  rig^t  to  increase  it  to  31,000,000.  The  directors  voted  to  increase 
tbe  capital  stock  to  (1,000,000,  and  plaintiff  subscribed  for  thirty  additional 


Goo»^lc 


THB  HATIONAI,  BAKKINO  I^W.  636 

•h»rea,  and  paid  for  it  The  amount  actiullf  lubacribed  and  paid  for  waa  $461,- 
300,  bat  of  this  deficiencj'  plaintiff  bad  no  notice.  Subaequently  the  btink  became 
iDsolvent,  and  the  directon  cancelled  the  increase  and  reported  it  to  the  Comp- 
troller of  the  Currency.    No  vote  of  tbe  ttockholderB  wa«  had  on  tlie  inoreaae  or 

Pursuant  to  S  620S,  U.  S.  Comp.  SUt.  1901,  p.  3496,  the  Comptroller  caled  for 
an  aesessment  to  pay  the  deficiency  in  the  capital  atoclc,  which  waa  levied  and 
paid  by  plaintiff  with  the  aunrance  of  one  of  the  directors  that  there  would  be 
no  further  aasesauMnt.  A^in  the  bank  went  into  insolvency,  and  plaintiff  was 
AHsessed,  for  a  deficiency,  on  his  sixty  shares  of  stock.  Held,  that  mch  in< 
of  capital  stock  was  valid  and  binding  on  plaintiff.  That  the  first  a 
could  not  be  applied  in  law  or  equity  to  the  discharge  of  assessments  made  by 
the  Comptroller  in  final  liquidation  of  the  bank.  Delano  t>.  Butler,  Receiver,  118 
U.  S.  634,  30  L.  ed.  260,  7  8up.  Ct.  Rep.  39.  See  section  fi20B,  U.  8.  Comp.  Stat. 
1901,  p.  340S. 

14.  The  pledges  of  stock  in  a  national  bank  who  holds  the  same  solely  aa  ool- 
lateral  security  for  a  debt  due  it  from  the  real  owner  of  the  stock  cannot  be  held 
liable  for  the  assessments  thereon,  when  the  name  of  the  pledgee  sa  owner  or 
bolder  of  the  shares  has  never  appeared  on  the  books  of  the  bank,  or  even  upon 
the  certificates  of  stock.    Welle  v.  larrahee,  36  Fed.  Rep.  666,  2  L.  R.  A.  471. 

15.  A  person  who  is  not  the  owner  of  stock  and  faaa  no  beneficial  interest 
therein  cannot  be  held  liable  for  the  assessments  thereon,  by  reason  of  the  fact 
that  the  shares  have  been  assigned  to  him  to  hold  in  trust,  it  appearing  upon  the 
proper  books  of  the  bank  that  he  holds  the  same  as  trustee.    Id. 

16.  Where  a  person  subscribes  for  100  shares  of  a  proposed  increase  of  tiie 
capital  stock  of  the  national  bank,  which  increaae  is  not  made,  but  100  shares  of 
the  old  stock  are  transferred  to  the  subscriber,  without  his  knowledge  or  subse- 
quent ratification,  and  a  dividend  is  subeequently  declared  and  paid  to  the  sub- 
scriber, who  receives  it  and  does  not  tender  it  back.  Held  that  receiving  and 
retaining  the  dividend  was  not  conclusive  proof  that  he  was  a  stockholder,  and 
does  not  waive  his  right  to  deny  that  he  is  a  stockholdeT,  and  that  under  the 
circumstances  of  the  case  he  was  not  a  stockholder  within  the  law  imposing 
individual  liability.    Stephens  r.  FoUett,  43  Fed.  Rep.  842. 

17.  In  the  abaenee  of  any  agreement  or  condition  that  the  amount  of  increase 
of  the  capital  stock  of  a  bank  voted  for  by  the  directors  shall  not  be  changed, 
the  subsequent  reduction  of  the  amount  to  the  amount  actually  subscribed  for 
will  not  have  the  effect  of  enabling  a  subscriber  to  the  increase  and  before  the  re- 
duction to  repudiate  his  subecription  and  his  acceptance  of  stock  and  therefore 
his  liability  under  this  section,  unless  he  can  show  that  the  change  was  fraudu- 
lently made  or  was  made  to  such  an  inequitable  extent  as  to  defeat  the  purpose 
and  object  of  the  inerease.  Aspinwall  v.  Butler,  133  U.  S.  596,  33  L.  ad.  779,  10 
Sup.  Ct.  Sep.  417. 

18.  The  owner  of  shares  placing  them  in  another's  name  to  evade  liability,  and 
similar  situations  and  pledging  of  shares  and  the  cases  thereon  reviewed.  Panfy 
V.  6Ute  Loan  k  Trust  Co.  165  U.  S.  606,  41  L.  ed.  844,  17  Sup.  Ct.  Rep.  466. 

10.  Liability  of  all  shareholders  in  national  banks  who  are  mm  juHs,  le  con- 
tractual and  not  statutory.  Concord  Bank  v.  Hawkins,  174  U.  S.  372,  43  L.  ed. 
1011,  18  Snp.  Ct.  Rep.  739. 

20.  A  national  bftnk  receiving  shares  of  anothed  national  bank  as  collateral. 
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•od  bidding  them  in  after  derault  in  loan,  and  theTe  being  no  tranafer  of  tbe 
shares  on  book  of  borrowing  bank,  the  former  cannot  be  held  liable  for  aesev- 
ments.  Robinmn  v.  South.  Nat.  Bank,  ISO  U.  8.  310,  46  L.  ed.  642,  21  Sup.  Ct. 
Kep.  333. 

21.  Tbe  owner  of  national  bank  sharea  cannot  avoid  li&bili^  on  the  ground 
that  the  share  had  been  unlawfully  purchased  bj  the  bank.  Lauti;  c.  Wallace, 
182  U.  8.  563,  45  L,  ed.  1226,  21  Sup.  Ct  Bep.  878. 

22.  A  national  bank  may  borrow  money  to  meet  pressing  demands  giving  time 
obligations  with  its  assets  as  security.  It  tbe  collateral  is  iDBufflcient  tbe  etodc' 
holders,  assenting  and  non- assenting,  are  liable  under  i  5151.  Wyman  C.  Wallace, 
301  U.  S.  230. 

23-  The  determination  of  tbe  ComptToller  as  to  collection  of  asaeannent  on 
stock  is  concluaife  is  derived  from  federal  authority  and  cannot  be  limited  by 
State  statutes.    Rankin  v.  Barton,  199  U.  S.  226. 

24.  While  a  pledgee  of  national  bank  stock  cannot  be  held  for  double  liabili^ 
as  a  shareholder  if  the  st^ick  is  not  registered  in  his  name,  the  real  owner  may 
be  liable  although  the  stock  is  not  roistered  in  his  name.  Ohio  Valley  Nat. 
Bank  v.  Hulitt,  204  U.  8.  102. 

25.  Xbe  liability  of  a  shareholder  in  a  national  bank  is  not  baaed  on  contract, 
but  on  the  provisions  of  the  National  Banking  Act.  A  married  woman  in  a  State 
where  she  cannot  enter  into  a  contract  ie  liable  for  an  asasasment  levied  by 
OomptroUer.    Christopher  ».  Norvell,  201  U,  8,  216, 

§  5162.  [U.  S.  Comp.  Stat.  1901,  p.  3465.]  Persona  holding  stock 
as  executors,  administrators,  guardians,  or  trustees,  shall  not  be  per- 
sonally subject  to  any  liabilities  as  stockhoIderB ;  but  the  estates  and 
funds  in  their  hands  shall  be  liable  in  like  manner  and  to  the  same 
extent  as  the  testator,  intestate,  ward,  or  person  interested  in  sudi 
trust  funds  would  be  if  living  and  competent  to  act  and  hold  the  stock 
io  his  nown  name. 

1.  The  principal  object  of  this  section  is  U>  prevent  a  personal  Uablli^  fran 
running  against  tbe  persons  named  in  this  section,  wbo  have  purchased  in  their 
repieaentative  capacity,  or  to  whom  national  bank  shares  have  been  transferred 
as  such  representatives  for  the  benefit  of  tbe  trust  estate.  Davis  v.  Weed,  44 
Conn.  681,  Fed.  Cas.  No.  3,658. 

2.  This  section  was  not  intended  to  affect  Uie  liability  of  estates  in  proeeaa  of 
settlement,  Tbe  liability  of  the  stockholder  is  in  the  nature  of  contract,  and  as 
such  Is  a  personal  liability  for  which  his  estate  is  holden  at  bia  deatb.  Id.,  dting 
Hawthorne  r.  Calef,  2  Wall.  22,  17  L.  ed.  779;  Lowry  t>.  Inman,  46  N.  Y.  119. 

3.  But  to  avail  themselves  of  this  exemption,  trustees  must  disclose  their  trus- 
teeship on  the  books  of  the  bank.  If  they  do  not,  they  are  guilty  of  faohea,  and 
in  an  action  in  such  case  to  hold  them  personally  liable,  they  cannot  resort  to  ex- 
trinsic evidence  for  the  purpose  of  proving  tbe  trust.  Davis  t>.  Essex  Baptist 
Society,  44  Conn.  636,  Fed.  Cas.  No.  3,633. 

4.  The  liability  of  a  deceased  shareholder  on  bis  stock  survivea  against  his 
estate.    The  purpose  of  section  6151,  U.  8.  Comp.  Stat  1901,  p.  34SS,  of  tbe 
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Nationft]  Bank  Act  ia  to  render  the  excess  of  the  amount  paid  by  the  etockholden 
up  to  the  par  value  an  aaeet  in  hia  hands,  to  be  resorted  to  in  caM  of  the  insol- 
vency of  the  bank  for  the  payment  of  ite  debts.  Section  S\52,  U.  8.  Comp.  Stst. 
1901,  p.  3466,  is  designed  to  protect  those  holding  auch  stock  in  a  representative 
capscit}'  from  any  personal  liahilitj,  and  only  makes  tlie  Innds  in  their  hands, 
or  under  their  control,  liable.  Irons  c.  Manufacturers'  National  Bank,  27  Fed. 
Rep.  S91. 

5.  Tranafer  of  shares  after  insolvency  of  bank  will  not  evade  liability,  nor  will 
transfer  of  shares  in  contemplation  of  bank's  insolvency.  Stuart  t:  Hayden,  169 
U.  S.  1,  42  L.  ed.  639,  16  Sup.  Ct.  Rep.  2T4. 

§  5153.  AH  national  Itanking  associations,  designated  for  that 
purpose  by  the  Secretary  of  the  Treasury,  shall  be  depositaries  of 
public  money,  under  such  r^^lations  as  may  be  prescribed  by  the 
Secretary;  and  they  may  also  be  employed  as  financial  agents  of 
tiie  Governments ;  and  the  shall  perform  all  such  reasonable  duties, 
as  depositaries  of  public  money  and  financial  agents  of  the  Govern- 
ment, as  may  be  required  of  them.  The  Secretary  of  the  Treasury 
shall  require  the  associations  thus  designated  to  give  satisfactory 
security,  by  the  deposit  of  United  States  bonds  and  otherwise,  for 
tbe  safe-keeping  and  prompt  payment  of  the  public  money  deposited 
witli  them,  and  for  the  faithful  performance  of  their  duties  aa 
fiimncial  agents  of  the  Government:  Provided,  That  the  Secretary 
shall,  on  or  before  the  first  of  January  of  each  year,  make  a  public 
statement  of  the  securities  required  during  that  year  for  such  de- 
posits. And  every  association  ao  designated  as  receiver  or  deposi- 
tary of  the  public  money  shall  take  and  receive  at  par  all  of  the 
national  currency  bills,  by  whatever  association  issued,  which  have 
been  paid  into  the  Government  for  internal  revenue,  or  for  loans  or 
stocks:  Provided,  That  the  Secretary  of  the  Treasury  shall  dis- 
tribute the  deposits  herein  provided  for,  as  far  as  practicable,  equita- 
bly between  the  different  States  and  sections, 

{.-^s  amended  March  4,  IMT.) 

1.  Designating  a  national  bank  as  a  depositary  of  public  money  under  this 
sei'tton  does  not  change  the  character  of  its  organization,  or  convert  its  managers 
into  public  officers,  or  give  to  the  government  any  addition  control  over  the 
institution,  or  render  the  United  States  liable  for  any  of  the  acts,  contracts  or 
obligations  of  the  bank.  Nor  does  it  constitute  the  bank  a  general  financial 
agent  of  the  government;  but  vhen  after  auch  a  designation  it  ia  required  by 
law  or  by  direction  of  the  Secretary  of  the  Treasury  to  perform  any  financial 
-duties  for  the  United  States,  it  then  becomes  a  special  agent  for  the  particular 
piir|K>sc   required,   with   no   power   to   bind   the   government  beyond   the   special 
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AuUtority  conferred  upon  it.  In  short,  oonatituting  a  national  banlc  a  depoii- 
tnrj  of  public  monej  is  an  emploj'ment  of  the  institution  for  busineM  purpoua, 
as  it  is  employed  bj  individual  depositors,  and  not  an  assumption  of  its  powers 
and  liabilities  by  the  national  govemment;  nor  the  making  of  it,  as  an  institu- 
tion, ft  part  of  the  United  States  Treasury.  Branch  c.  United  Stjttee,  12  Ct  of 
CI.  44;  S.  C;  12  Bank.  Mag.  61.  In  this  case  certain  moneys  coming  into  the 
possession  of  the  clerk  of  a  federal  court  pending  a  litigation  were  by  him 
deposited  in  a  national  bank  which  had  been  designated  as  a  depositary  of  public 
moneys.  The  bank  failed.  Held,  that  the  United  States  were  not  Uable  for  the 
money  so  deposited. 

2.  The  term  "  public  money,"  as  used  in  the  statutes  of  the  United  States, 
ordinarily  means  the  money  of  the  government,  received  from  the  public  revenues, 
or  intrusted  to  its  officers  charged  with  the  duty  of  receiving,  keeping,  or  dis- 
bursing tlie  same,  whatever  it  may  be.      Id. 

§  5154.  [U.  S.  Comp.  Stat.  1901,  p.  3466.]  Any  bank  incorpo- 
rated by  special  law,  or  any  banking  institution  organized  under  a 
general  law  of  any  State,  may  become  a  national  association  under 
this  title  by  the  name  prescribed  in  its  oi^anization  certificate;  ana 
in  such  case  the  articles  of  association  and  the  organization  certiflcato 
may  be  executed  by  a  majority  of  the  directors  of  the  bank  or  bank- 
ing institution;  and  the  certificate  shall  declare  that  the  owners  of 
two-thirds  of  the  capital  stock  have  authorized  the  directors  to  make 
such  certificate,  and  to  change  and  convert  the  bank  or  banking  insti- 
tution into  a  national  association.  A  ma]'ority  of  tlie  directors,  after 
executing  the  articles  of  association  and  organization  certificate,  shall 
have  power  to  execute  all  other  papers,  and  to  do  whatever  may  be 
required  to  make  its  organization  perfect  and  complete  as  a  national 
association.  The  shares  of  any  such  bank  may  continue  to  be  for  the 
Siime  amount  each  ns  they  were  before  the  conversion^  and  the  direct- 
ors may  continue  to  l)e  the  directors  of  the  association  imtil  others  are 
elected  or  appointed  in  accordance  with  the  provisions  of  this  chap- 
ter; and  any  State  bank  which  is  a  stockholder  in  any  other  bank,  by 
authority  of  State  laws,  may  continue  to  hold  its  stock,  ahhoncb 
either  bank,  or  both,  may  be  organized  under  and  have  accepted  the 
provisions  of  this  title.  When  the  Comptroller  of  the  Currency  has 
given  to  such  a^i^ociation  a  certificate,  under  his  hand  and  ofBcial  seal, 
that  the  provisions  of  this  title  have  been  complied  with,  and  that  it 
is  authorized  to  commence  the  business  of  banking,  the  association 
shall  have  the  f^anie  powers  and  privileges,  and  shall  be  subject  to  the 
same  duties,  responsibilities  and  rules,  in  all  respects,  as  are  pre- 
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scribed  fnr  other  associations,  originally  organized  as  national  bank- 
ing associations,  and  shall  be  held  and  regarded  as  such  an  associa- 
tion.     But  no  such  association  shall  kave  a  less  capital  than  the 
amount  prescribed  for  associations  organized  under  this  title. 
Sm  Act  of  February  14,  1980,  poat,  as  to  oonrersioD  of  gold  buika. 

1.  No  authority  from  the  Stat«  la  neoeaaary  to  enable  a  8tat«  bank  to  organiEe 
as  a  national  bank.    Casey  V.  Qalli,  64  U.  S.  (4  Otto)  673,  24  L.  ed.  168. 

2.  The  certiflcat«  of  the  Comptroller  ii  concluiive  aa  to  the  regularity  of  the 
proceedinge  by  which  the  conversion  is  effected.     Id. 

3.  The  fact  that  a  bank  is  ahown  to  have  been  doing  bnsineas  long  prior  to  the 
date  of  ita  orgHniution  ax  a  national  bank  does  not  prove  that  it  ia  a  different 
body  from  that  named  in  the  certificate.  Section  S1S4,  U.  S.  R.  S.,  U.  S.  Comp. 
Stat.  1901,  p.  3466,  makes  full  provision  for  b&nks  incorporated  under  State  Inira 
to  orgaiuM  as  national  banks.     Thatcher  v.  Weat  Biver  Nat.  Bank,  19  Mich.  196. 

4.  When  two-thlrda  of  the  atockholders  of  a  State  bank  consent  to  its  con- 
version into  a  national  bank,  such  converaion  nwy  take  place  without  reference 
to  the  concurrence  of  the  rest.     Keyser  v.  Hitz,  2  Mackey,  490. 

5.  It  aeema  that  in  order  for  a  stockholder  in  the  old  (State)  bank  (or  at  least 
one  who  haa  not  coneent«d  to  the  conversion)  to  become  a  stockholder  in  the 
new  (national)  bank  his  consent  that  his  oripnal  stock  shall  be  converted  Into 
stock  of  the  national  bank  must  firat  be  obtained.     Id. 

6.  When,  however,  this  consent  is  given,  he  becomes  by  virtue  of  that  consent 
a,  stockholder  in  the  new  bank,  notwithstanding  an  omission  to  issue  new  certifi- 
cates in  the  name  of  the  national  bank.     Id. 

7.  Although  more  regular,  it  is  not  necessary  that,  upon  conversion,  a  new 
stock  book  should  be  opened  and  new  certificates  issued  in  the  name  of  the 
national  bank;  neither  the  rights  nor  liabilities  of  the  stockholders  are  affected 
by  the  failure  to  do  so.      Id. 

8.  It  seems  that  savings  banks  may  take  advantage  of  this  section  to  organice- 
Bs  national  banks.      Id. 

9.  The  conversion  of  a  State  bank  into  a  national  bank  works  no  disaolntlon 
of  the  former.  There  ia  a  transition,  but  not  a  new  creation.  The  liabilities 
remain  the  same.  Coffey  v.  National  Bank,  46  Mo.  140,  2  Am.  Rep.  488;  May- 
nard  v.  Bank,  1  Brewst.  (Penn.)  483;  Kelsey  v.  National  Bank,  69  Penn.  St.  426, 

10.  Nor  does  such  conversion  pay  off  or  refund  the  stock  of  the  State  bank; 
until  provided  for  such  stock  is  outstanding  after  the  conversion.  Maynard  v. 
Bank,  7  Phila.  6. 

11.  Where,  under  the  provisions  of  the  National  Banking  Act,  and  under 
authority  of  the  Act  of  1866  (ch.  97,  Lane  of  196S),  a  State  bank  is  trans- 
formed into  a  national  bank,  it  ia  but  a  continuance  of  the  same  body  under  a 
changed  jurisdiction,  and  between  it  and  those  who  have  contracted  with  it,  it 
retains  its  identity,  and  may  as  a  national  bank  enforce  contracts  made  with  it 
as  a  State  bank. 

12.  Where,  therefore,  a  Sta(«  bank,  at  the  time  of  its  change  to  a  national 
bank  held  a  continuing  guaranty  of  loans  made  by  it  tc  one  W.,  upon  the  strength 
of  which  it  had  made  loans,  and  aft«r  the  change  further  advances  were  made, 
Held,  that  on  action  was  maintainable  by  the  national  bank  upon  the  guaranty; 
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and  that  the  guarantOT  vaa  liable  for  the  loans  made  both  before  and  after  the 
-change.     City  Nat.  Bank  v.  Phelpa,  97  N.  Y.  44,  49  Am.  Bep.  613. 

§  5155.  [tJ.  S.  Comp.  Stat  1901,  p.  3467.]  It  shall  be  lawful  for 
any  bank  or  banking  association,  organized  under  State  laws,  ana 
having  branches,  the  capital  being  joint  and  assigned  to  and  used  by 
the  mother  bank  and  branches  in  definite  proportions,  to  become  a 
national  banking  association  in  conformity  with  existing  laws,  and 
to  retain  and  keep  in  operation  its  branches,  or  eudi  one  or  more  of 
them  as  it  may  elect  to  retain ;  the  amount  of  the  circulation  redeem- 
able at  the  mother  bank,  and  each  branch,  to  be  regulated  by  the 
amoiint  of  capital  assigned  to  and  used  by  each. 

§  6166.  [U.  S.  Comp.  Stat  1901,  p.  3467.]  Nothing  in  this  Title 
shall  affect  any  appointments  made,  acts  done,  or  proceedings  bad  or 
commenced  prior  to  the  third  day  of  June,  eighteen  hundred  and 
sixty-four,  in  or  toward  the  oi^;anizatioQ  of  any  national  banking 
associaticms  under  the  act  of  February  twenty-five,  eighteen  hundred 
and  sixty-three ;  but  all  associations  which,  on  the  third  day  of  June, 
eighteen  hundred  and  sixty-four,  were  organized  or  commenced  to  be 
organized  under  that  act,  shall  enjoy  all  the  rights  and  privileges 
granted,  and  the  subject  to  all  the  duties,  liabilities  and  restrictions 
imposed  by  this  Title,  notwithstanding  all  the  steps  prescribed  by 
this  Title  for  the  organization  of  associations  were  not  pursued,  if 
such  associations  were  duly  organized  under  that  act 
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CHAPTER    II. 

Obtaining  and  Issoiko  Ciecdxatino  Notes. 

SlOTIOIT  0167.  What  aasociationB  are  goremed  bj  cbaptora  2,  3  and  4. 

6ISB.  RegiBtered  bonds  intended  hj  the  term  "  United  Btttea  bonds. 

6159.  Deposit  of  bonda  required  before  issue  of  oireul&ting  nota. 

6160.  Increase  or  reduction  of  deposits  to  oorrespMid  with  capit&l. 

0161.  Gxcliange  of  coupon  for  registered  bonds. 

0162.  Hanner  of  making  transfers  of  bonds. 

6163.  R^istiy  of  transfers. 

6164.  Notice  of  transfer  to  be  given  to  associations  tntereated. 
61S6.  Examination  of  registrj  and  bonds. 

5168.  Aniiii  eiamiuation  of  bonds  by  associations. 

0167.  Custody  of  bonds,  collection  of  interest,  etc, 

6168.  Comptroller  to  determine  if  association  can  oommenoe  burinws. 

0109.  Certificate  of  authority  to  oommenoe  banking  to  be  issued. 

6170.  Publication  of  certificate. 

S171.  (Repealed.) 

6172.  Printing,  denominatioDS  and  form  of  the  circulating  notes. 

S1T3.  Plates  and  dies  to  be  under  oontrol  of  the  Comptroller. 

0174.  Annual  examination  of  plates,  dies,  etc. 

6176.  Limit  to  issue  of  notes  under  five  dollars. 
0170.  (Kepealed.) 

6177.  (Repealed.) 

6178.  Apportionment  of  aggregate  amount  of  circulating  notes.     (Super- 

seded.) 
&17l>.  Equalizing  the  apportionment  of  circulating  notes.     (Superseded.) 
0180.  Bow  the  necessary  amount  of  notes  shall  be  withdrawn.     (Super- 
seded.) 
61S1.  Removal  of  association  to  another  State.      (Superseded.) 

6182.  Pot  what  demands  national  bank-notes  may  be  reoeived. 

6183.  Issue  of  other  notes  prohibited. 

0164.  Destroying  and  replacing  wom-ont  and  mutilated  notes. 
6I9S.  Organization  of  associations  to  issue  gold  notes  authorised. 
0186.  Their  lawful  raoaej  reserve,  and  duty  of  reoeiving  notes  of  oQur 

associations. 
6187.  Penalty  for  issuing  circulating  notes  to  unauthorized  aModatttmi. 

0188.  Penalty  for  imitating  national  bank-notes,  etc. 

0189.  Fenalij  for  defacing,  etc.,  national  bank-notes. 

§  8187.  [U.  S.  Comp.  Stat  1901,  p.  3468.]  The  proviaiona  <rf 
chapters  two,  three  aad  faur  of  this  Title,  which  are  expreseed  with- 
out restrictiTe  words,  as  applying  to  "  national  banking  associations/' 
or  to  "  asBociationfl,"  apply  to  all  associations  organized  to  carry  on 
the  business  of  banking  nnder  any  act  of  Congress. 
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§  6168.  [TI.  S.  Comp.  Stat.  1901,  p.  3469.]  The  tenn  "United 
States  bonds,"  as  used  throughout  this  chapter,  shall  be  construed  to 
means  registered  bonds  of  the  United  States. 

§  5159.  [U.  S.  Comp.  Stat  1901,  p.  3469.]  Ever;  associaaon, 
after  having  complied  with  the  provisiona  of  this  T5tle,  preliminary 
to  the  commencement  of  the  banking  business,  and  before  it  shall  be 
authorized  to  commence  banking  business  under  this  Title,  shall 
transfer  and  deliver  to  the  Treasurer  of  the  United  States  any  United 
States  r^stered  bonds,  bearing  interest,  to  an  amount  not  less  than 
thirty  thousand  dollars,  and  not  less  than  one-third  of  the  capital 
stock  paid  in.  Such  bonds  shall  be  received  by  the  Treasurer  upon 
deposit,  and  shall  be  by  him  safely  kept  in  his  office,  until  they  shall 
be  otherwise  disposed  of,  in  pursuance  of  the  provisions  of  this  Title. 
See  Act  of  June  20,  1874,  f  4,  poat;  Act  of  July  12,  18S2,  tl  S,  10,  pott. 

1.  A  national  bank  has  the  equitable,  if  not  the  legal,  interest  in  the  aecnritie* 
truuferred  or  delivered  to  the  United  States  Treasurer  under  this  tection,  anb- 
ject  to  their  disposal,  or  the  disposal  of  bo  much  of  them  as  may  be  necessary 
for  the  redemption  of  the  circulating  notes  of  the  banks;  and  this  residuary 
interest  the  bank  may,  in  the  ordinary  course  of  its  business  before  the  appoint- 
ment of  any  receiver,  assign  for  a  proper  consideration.  Per  Hall,  J.  Van 
Antwerp  v.  Hulburd,  8  Blatchf.  282,  Fed.  Caa.  No.  16,927. 

2.  The  residuary  interest  of  the  imnk  in  the  securities  thus  pledged,  if  not 
assigned  by  the  bank  before  the  appointment  of  a  receiver,  it  necessarily  a  part 
of  the  assets  of  the  bank ;  the  same  as  though  such  securities  had  been  pledged  to 
a  private  person  as  collateral  security  for  the  payment  of  an  ordinary  commer- 
cial debt;  and  a  properly  appointed  receiver,  as  the  representative  of  the  bank. 
has  the  right  to  demand  and  receive  the  property  so  pledged  aa  an  asset  ol  the 
bank,  in  the  one  cose  the  some  as  in  the  other.     Id. 

3.  Until  the  moneys  representing  Buch  residuary  interest  are  legally  transferred 
from  the  Treasurer  to  the  receiver,  they  are  In  the  possession  of  the  Treasurer, 
as  the  officer  of  the  United  States,  as  the  holder  of  a  pledge  for  the  bank.     Id. 

§  8160.  [U.  S.  Comp.  Stat.  1901,  p.  3469.]  The  deposit  of  bonds 
made  by  each  association  shall  be  increased  as  its  capital  may  be  paid 
lip  or  increased,  so  that  every  association  shall  at  all  times  have  on 
deposit  with  the  Tresurer  registered  United  States  bonds  to  the 
amount  of  at  least  one-third  of  its  capital  stock  actually  paid  in.  And 
any  association  that  may  desire  to  reduce  it.'i  capital  or  to  close  up 
its  business  and  dist^olve  it8  oi^nizalion,  may  take  up  it«  bonds  upon 
returning  to  the  Comptroller  its  circulating  notes  in  the  proportion 
hereinafter  requiretl,  or  may  tJike  up  any  excess  of  bonds  beyond  one- 
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third  of  ita  capital  8to<^,  and  upon  whicih  no  circulating  notes  have 
been  delivered. 

See  Act  of  Ju);  12,  1882,  If  8  uid  10,  ptMt. 

§  8161.  [U.S.  Cranp.  Stat.  1901,  p.  3469.]  To  facilitate  a  com- 
pliance with  the  two  preceding  Bections,  the  Secretary  of  the  Treasury 
is  authorized  to  receive  from  any  association,  and  cancel,  any  United 
States  coupon  bonds,  and  to  issue  in  lieu  thereof  roistered  bondo 
of  like  amount,  bearing  a  like  rate  of  interest,  and  having  the  same 
time  to  run. 

§  8162.  [U.  S.  Comp.  Stat.  1901,  p.  3470.]  All  transfers  of 
United  States  bonds,  made  by  any  association  under  the  provisions 
of  this  Title,  shall  be  made  to  the  Treasurer  o£  the  United  States  in 
trust  for  the  association,  with  a  memorandum  written  or  printed  on 
each  bond,  and  signed  by  the  cashier,  or  some  other  officer  of  the 
association  making  the  deposit,  A  receipt  shall  be  given  to  the  asso- 
ciation, by  the  Comptroller  of  the  Currency,  or  by  a  clerk  appointed 
by  him  for  that  purpose,  stating  that  (he  bond  is  held  in  trust  for  the- 
association  on  whose  behalf  the  transfer  is  made,  and  as  security  for 
the  redemption  and  payment  of  any  cireiilating  notes  that  have  been 
or  may  be  delivered  to  such  association.  No  assignment  or  transfer 
of  any  such  bond  by  the  Treasurer  shall  be  deemed  valid  unless 
countersigned  by  the  Comptroller  of  the  Currency. 

§  6163.  [U.  S.  Comp.  Stat.  1901,  p.  3470.]  The  Comptroller  of 
the  Currency  shall  keep  in  his  office  a  book  in  which  he  shall  cause 
to  he  entered,  immediately  upon  countersigning  it,  every  transfer  or 
assignment  by  the  Treasurer  of  any  bonds  belonging  to  a  national 
banking  association  presented  for  his  signature.  He  shall  state  in 
such  entry  the  name  of  the  association  from  whose  account  the  trans- 
fer is  made,  the  name  of  the  party  to  whom  it  is  made,  and  the  par 
value  of  the  bonds  transferred. 

§  6164.  [U.  S.  Comp.  Stat.  1901,  p.  3470.]  The  Comptroller  of 
the  Currency  shall,  immediately  upon  countersigning  and  entering 
any  transfer  or  assignment  by  the  Treasurer  of  any  bonds  belonging 
to  a  national  banking  association,  advise  by  mail  the  association  from 
whose  accounts  the  transfer  is  made,  of  the  kind  and  numerical  desig- 
nation of  the  bonds,  and  the  amount  thereof  so  transferred. 
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§  5168.  [U.  S.  Comp.  Stat  1901,  p.  3470.]  The  Comptroller  of 
the  Currency  shall  have  at  all  times,  during  office  honrs,  acceae  to  the 
books  of  the  Treasurer  of  the  United  States,  for, the  purpose  of 
ascertaining  the  oorrectness  of  an;  transfer  or  aseignment  of  the 
bonds  deposited  by  an  association  presented  to  the  Comptroller  to 
countersign ;  and  the  Treasurer  shall  have  the  like  access  to  the  book 
mentioned  in  section  fifty-one  hundred  and  aizty-three  during  (^ce 
hours,  to  ascertain  the  correctness  of  the  entries  in  the  same ;  and  the 
Comptroller  shall  also  at  all  times  have  aooass  to  the  bonds  on  deposit 
with  the  Treasurer  to  ascertain  their  amount  and  condition. 

§  5166.  [U.  S.  Comp.  Stat  1»01,  p.  3471.]  Eveiy  association 
having  bonds  deposited  in  the  ofGoe  of  the  Treasurer  of  the  United 
States  shall,  once  or  oftener  in  each  fiscal  year,  examine  and  a»npaiB 
the  bonds  pledged  by  the  association  with  the  books  of  the  ComtroUer 
of  the  Curren<^  and  with  the  accounts  of  the  association  and  if  they 
are  found  correct,  to  execute  to  the  Treasurer  a  certificate  setting 
forth  the  different  kinds  and  the  amounts  thereof,  and  that  the  same 
are  in  the  possession  and  custody  of  the  Treasurer  at  the  date  of  the 
certificate.  Such  examination  shall  be  made  at  such  tame  or  times, 
during  the  ordinary  business  hoars,  as  the  Treasorer  and  the  Comp- 
troller, respectively,  may  select,  and  may  be  made  by  an  officer  or 
agent  of  such  association,  duly  appointed,  in  writing,  for  that  pur- 
pose ;  and  his  certificate,  before  mentioned,  shall  be  of  like  force  and 
validity  as  if  executed  by  the  president  or  cashier.  A  duplicate  of 
such  certificate,  signed  hj  the  Treasurer,  diall  be  retained  by  the 
association. 

§  5167.  [U.  S.  Comp.  Stat  1»01,  p.  3471.]  The  braids  trans- 
ferred to  and  deposited  with  the  Treasurer  of  the  United  States,  by 
any  association,  for  the  security  of  its  circulating  notes,  shall  be  held 
ezdusively  for  that  purpose,  until  suc^  notes  are  redeemed,  except  aa 
provided  in  this  Title.  The  Comptroller  of  the  Curren<^  shall  give 
to  any  such  association  powers  of  attorney  to  receive  and  appropriate 
to  its  own  use  the  interest  on  the  bonds  which  it  has  so  transferred  to 
the  Treasurer;  but  such  powers  shall  become  inoperative  ^enerer 
snch  association  fails  to  redeem  its  circulating  notes.  Whenever  the 
market  or  cadi  value  of  any  bonds  thus  deposited  with  the  Treasurer 
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is  reduced  below  the  amount  of  tlie  circulation  issued  for  the  eame, 
the  Comptroller  may  demand  and  receive  the  amount  of  auch  depre- 
ciation in  other  United  States  bonds  at  cash  value,  or  in  money,  from 
ihe  association,  to  be  deposited  with  the  Treasurer  as  long  as  Buch 
depreciation  continues.  And  the  Comptroller,  upon  the  terms  pre- 
scribed by  the  Secretary  of  the  Treasury,  may  permit  an  exchange 
to  be  made  of  any  of  the  bonds  deposited  with  the  Treasurer  by  any 
association  for  other  bonds  of  the  United  Statee  authorized  to  be 
received  as  security  for  circulating  notes,  if  be  is  of  opinion  that  such 
an  exchange  can  be  made  without  prejudice  to  the  United  States ;  and 
he  may  direct  the  return  of  any  bonds  to  the  association  which  trans- 
ferred the  same,  in  sums  of  not  less  than  one  thousand  dollars,  upon 
the  surrender  to  him  and  the  cancellation  of  a  proportionate  amount 
of  such  circulating  notes;  Provided,  That  the  remaining  bonds  which 
shall  have  been  transferred  by  the  association  offering  to  surrender 
circulating  notes  are  equal  to  the  amount  required  for  the  circulating 
notes  not  surrendered  by  such  association,  and  that  the  amount  of 
bonds  in  the  hands  of  the  Treasurer  is  not  diminished  below  the 
amount  required  to  be  kept  on  deposit  with  him,  and  that  there  has 
been  no  failure  by  the  association  to  redeem  its  circulating  notes,  hot 
any  other  violation  by  it  of  the  provisions  of  this  Title,  and  that  the 
market  or  cash  value  of  the  remaining  bonds  is  not  below  the  amount 
required  for  the  circulation  issued  for  the  same. 

See  Act  ot  June  20,  1874,  post;  Act  of  July  12,  1382,  ||  S  And  6,  pott;  Act 
ot  March  14,  1000,  |  12,  potl. 

%  8168.  [U.  S.  Comp.  Stat.  1901,  p.  3474.]  Whenever  a  certifi- 
cate is  transmitted  to  the  Comptroller  of  the  Currency,  as  provided 
in  tliis  Title,  and  the  association  transmitting  the  same  notifies  the 
Comptroller  that  at  least  fifty  per  centum  of  its  capital  stock  has  been 
duly  paid  in,  and  that  such  association  has  complied  with  all  the  pro- 
visions of  this  Title  required  to  be  complied  with  before  an  associa- 
tion shall  be  authorized  ,to  commence  the  business  of  banking,  the 
Comptroller  shall  examine  into  the  condition  of  such  association, 
Hsoertnin  oHpecially  the  amount  of  money  paid  in  on  account  of  its 
capital,  the  name  and  place  of  residence  of  each  of  its  directors  and 
ihe  amount  of  tlie  capital  stock  of  which  each  is  the  owner  in  good 
faith,  and  generally  whether  such  association  has  complied  with  all 


D.qit.zeaOvGoOt^lc 


646  THE    NATIONAL    BANKING    LAW. 

the  provisions  of  this  Title  required  to  entitle  it  to  engage  in  the 
business  of  banking;  and  shall  cause  to  be  made  and  attested  by  the 
oaths  of  a  majority  of  the  directors,  and  by  the  president  or  cashier 
of  the  association,  a  statement  of  all  the  facts  necessary  to  enable  the 
Comptroller  to  determine  whether  the  association  is  lawfully  entitled 
to  commence  the  business  of  banking. 
See  not«  to  the  following  sectioo. 

§  6169.  [U.  S.  Comp.  Stat.  1901,  p.  3474.]  If  upon  a  careful 
examination  of  the  facts  so  reported,  and  of  any  other  facts  which 
may  come  to  the  knowledge  of  the  Comptroller,  whether  by  means 
of  a  special  commission  appointed  by  him  for  the  purpose  of  inquir- 
ing into  the  condition  of  such  association,  or  otherwise,  it  appears 
that  such  association  is  lawfully  entitled  to  commence  the  business 
of  banking,  the  Comptroller  shall  give  to  such  association  a  certificate, 
under  his  hand  and  oiEcial  seal,  that  such  association  has  complied 
with  all  the  provisions  required  to  be  complied  with  before  commenc- 
ing the  business  of  banking,  and  that  such  association  is  authorised 
to  commence  such  business.  But  the  Comptroller  may  withhold  from 
an  association  his  certificate  authorizing  the  commencement  of  bnei- 
ness  whenever  he  has  reason  to  suppose  that  the  shareholders  have 
formed  the  same  for  any  other  than  the  legitimate  objects  contem- 
plated by  this  Title. 

It  is  the  duty  of  the  Comptroller  to  decide  ag  to  the  completeness  of  organiis- 
tioa,  and  his  certificate  of  compliance  with  the  National  Bankiog  Act  removes 
any  objection  which  might  otherwise  have  been  raised  to  the  eridence  upon  which 
he  acted.  Thatcher  i>.  Went  River  National  Bftnk,  19  Micb.  196;  Cftsey  P.  OtiVi, 
94  U.  S.  673.  24  L.  ed.  108;  Keyaer  v.  Hitz,  2  Mackey.  490. 

§  6170.  [U.  S.  Comp.  Stat.  1901,  p.  3474.]  The  association  shall 
cause  the  certificate  issued  under  the  preceding  section  to  be  pub- 
lished in  some  newspaper  printed  in  the  city  or  county  where  the 
association  is  located,  for  at  least  sixty  days  next  after  the  issuing 
thereof;  or,  if  no  newspaper  is  published  in  such  city  or  county,  then 
in  the  newspaper  published  nearest  thereto. 

§  6171.   [U.  S.  Comp.  Stat.  1901,  p.  3475.] 
Repealed  by  Act  of  July  12,  ISS2,  f  10,  po»t. 

"  §  6172.  In  order  to  fnmish  suitable  notes  for  circulation,  the 
Comptroller  of  the  Currency  shall,  under  the  direction  of  the  Score- 
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tary  of  the  Treasury,  cause  plates  and  dies  to  be  engraved,  in  the 
lic^t  maimer  to  guard  against  counterfeiting  and  fraudulent  altera- 
tions, and  shall  have  printed  therefrom,  and  numbered,  such  quan- 
tity of  circulating  notes,  in  blank,  of  the  denominations  of  five  dol- 
lars, ten  dollars,  twenty  dollars,  fifty  dollars,  one  hundred  dollars, 
live  hundred  dollars,  one  thousand  dollars,  and  ten  thousand  dollars, 
as  may  be  required  to  supply  the  associations  entitled  to  receive  the 
same.  Such  notes  shall  state  upon  their  face  that  they  are  secured 
by  United  States  bonds  or  other  securities,  certified  by  the  written 
or  engraved  signatures  of  the  Treasurer  and  Register  and  by  the 
imprint  of  the  seal  of  the  Treasury,  They  shall  also  express  upon 
tli(;ir  face  the  promise  of  the  association  receiving  the  same  to  pay 
on  demand,  attested  by  the  signature  of  the  president  or  vice-presi- 
di'nt  and  cashier.  Tlie  Comptroller  of  the  Currency,  acting  under 
t!i6  direction  of  the  Secretary  of  the  Treasury,  shall  as  soon  as  prae- 
ticable  cause  to  be  prepared  circulating  notes  in  blank,  registered 
and  countersigned,  as  provided  by  law,  to  an  amount  equal  to  fifty 
per  centum  of  the  capital  stock  of  each  national  banking  association; 
such  notes  to  be  deposited  in  the  Treasury  or  in  the  subtreasury 
of  the  United  States  nearest  the  place  of  business  of  each  associa- 
tion, and  to  be  held  for  such  association,  subject  to  the  order  of 
the  Comptroller  of  the  Currency,  for  their  delivery  as  provided  by 
law:  Provided,  That  the  Comptroller  of  the  Currency  may  issue 
national  bank  notes  of  the  present  form  until  plates  can  be  prepared 
and  circulating  notes  issued  as  above  provided:  Provided,  however. 
That  in  no  event  shall  bank  notes  of  the  present  form  be  issued  to 
any  bank  as  additional  circulation  provided  for  by  this  Act." 

(As  amended  Ma^  30,  1908.) 

See  section  6183,  U.  8.  Comp.  Stat.  1001,  p.  3482,  and  notes. 

As  to  redemption  of  lost  or  stolen  bank  notes,  see  Act  of  Julj  28,  1B02. 

The  imprint  of  the  seal  of  the  Treaaurj  is  simplj  intended  to  be  evidence  with 
rri^rd  to  the  security  of  the  contract,  and  forma  no  part  of  the  eontraet  itaelf. 
Hence  the  circulating  notes  of  a  national  banlc  are  valid  without  it.  U.  6.  v. 
Bi-nnett,  17  Blachf.  357,  Fed.  Caa.  No.  14,572. 

§  8173.  [U.  S.  Comp.  Stat.  1901,  p.  3478.]  The  plates  and 
sfxicial  dies  to  be  procured  by  tho  Comptroller  of  the  Currency  for 
the  printing  of  such  circulating  notes  shall  remain  under  his  control 
a:id  direction,  and  the  expenses  necessarily  incurred  in  executing  the 
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laws  respecting  the  procuring  of  such  notes,  and  all  oUier  expenses 
of  the  Bureau  of  the  Currency,  shall  be  paid  out  of  the  proceeds  of 
the  taxes  or  duties  assessed  and  collected  on  the  droulatioD  of  national 
banking  associations  under  this  Title. 
Sm  Act  of  Juoe  20,  1874,  B  3,  and  Act  of  July  IS,  1882,  S  8. 

§  5174.  [U.  S.  Comp.  Stat  1901,  p.  3478.]  The  CwnptroUer  of 
the  Currency  shall  cause  to  be  examined,  each  jear,  the  plates,  diee, 
bed-pieces  and  other  material  from  which  the  national  bank  cireula- 
tiCHi  is  printed^  in  whole  or  in  part,  and  file  in  his  office  annually  a 
correct  list  of  the  same.  Snch  material  as  shall  have  been  used  in 
the  printing  of  the  notes  of  associations  which  are  in  liquidation,  or 
have  dosed  business,  shall  be  destroyed  under  such  regulations  as 
shall  be  prescribed  by  the  Comptroller  of  the  Currency  and  approved 
by  the  Secretary  of  the  Treasury.  The  expenses  of  any  such  exam- 
ination or  destruction  shall  be  paid  out  of  any  appropriation  made 
by  Congress  for  the  special  examination  of  national  banks  and  bank- 
note fJates. 

(Word  "bod-pieceB"  ioserted  by  Act  of  February  27,  1877.) 

§  6175.  [tr.  S.  Comp.  Stat  1901,  p.  3478.]  Not  more  than  one- 
sixth  part  of  the  notes  furnished  to  any  association  shall  be  of  a  less 
denomination  than  five  dollars.  After  specie  payments  are  resumed 
no  association  ^all  be  furnished  with  notes  of  a  less  denominatitn 
than  five  dollars. 

§  5176. 
B«pMled  by  Act  of  July  12,  1882,  f  10,  pott. 

§   6177. 
RepMled  by  Act  of  Janiiuy  14,  187S,  (  3,  pott. 

§  6178.  [IT.  S.  Comp.  Stat  1901,  p.  3480.]  One  hundred  and 
fifty  milUon^  of  dollars  of  the  eniire  amowni  of  cirevlating  notes 
authorized  to  he  issued  shall  be  apportioned  to  aasodaiions  in  the 
States,  in  the  Territories,  and  in  the  Distnct  of  Columbia,  according 
to  representative  popidation.  One  hvndred  and  fifty  miliums  shall 
be  apportioned  by  the  Secretary  of  the  Treasury  among  associations 
formed  in  the  several  States,  in  ike  Territories,  and  in  the  District  of 
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Columbia,  having  due  regard  to  ths  existing  bamking  eapital  resources, 
and  business  of  such  States,  Territories  and  District.  The  remainr 
ing  fifty-four  millions  shall  be  apportioned  among  associations  in 
States  and  Territories  having,  under  ihe  apportvmments  above  pre- 
scribed, less  than  their  full  proportion  of  the  aggregate  amount  of 
notes  authorized,  which  made  due  application  for  circulating  notes 
prior  to  the  twelfth  day  of  July,  eighteen  hundred  and  seventy-one. 
Any  remainder  of  such  fifty-four  milliona  sh<dl  be  issued  to  banking 
associations  applying  for  circulation  notes  in  o&ier  States  or  Terri- 
tories having  less  than  their  proportion. 
Superseded  by  Act  of  Juiuftry  14,  1876,  f  3,  pott. 

§  6170.  [U.  S.  Comp.  Stat.  1901,  p.  3480.]  In  order  to  secure  a 
more  equitable  distributing  of  the  natiorial  banking  currency,  there 
may  be  issued  circulating  notes  to  banking  associations  organized  in 
States  and  Territories  having  less  than  their  proportion,  and  the 
amount  of  circulation  herein  authorized  shall,  under  the  direction  of 
the  Secretary  of  the  Treasury,  as  it  may  be  required  for  this  purpose, 
be  unthdrawn,  as  herein  provided,  from  banking  associations  organ- 
ized in  States  having  more  than  their  proportion,  but  the  amount  so 
withdrawn  shall  not  exceed  tiveniy-five  million  dollars;  Provided, 
that  no  circulation  shall  be  withdrawn  under  the  provisions  of  this 
section  until  after  ihe  fifty-four  millions  granted  in  the  first  section 
of  ihe  ad  of  July  twelfth,  eighteen  hundred  and  seventy,  shall  have 
been  taken  up. 

Superseded  by  Act  of  January  14,  1876,  %  3,  pO»t;  see  Act  of  June  20,  1871, 
S  7,  pott. 

§  8180.  [U.  S.  Comp.  Stat.  1901,  p.  3480.]  The  Comptroller  of 
the  Currency  shall,  under  the  direction  of  the  Secretary  of  the  Treas- 
ury, make  a  statement  showing  the  amount  of  eirculation  in  each 
State  and  Territory,  and  the  amount  necessary  to  he  withdrawn  from 
each  association,  and  shall  forthwith  make  a  requisition  for  such 
amount  upon  such  associations  commencing  with  those  having  a  circu- 
lation exceeding  one  million  of  dollars,  in  States  having  an  excess  of 
circulation,  and  withdrawing  their  circulation  in  excess  of  one  million 
of  dollars,  and  then  proceeding  proportionately  with  other  associa- 
tions having  a  circulation  exceeding  three  hundred  thousand  dollars. 
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in  Statea  having  the  largest  excess  of  circulation,  and  reducing  the 
circulation  of  such  associations  in  States  having  the  greatest  propor- 
tion in  excess,  leaving  undisturbed  the  associations  in  States  having  a 
smaller  proportion,  until  those  in  greater  excess  have  been  reduced  to 
the  same  grade,  and  continuing  thus  to  make  such  reductions  until 
the  full  amount  of  twenty-five  millions  has  been  withdrawn ;  and  the 
circulation  so  withdrawn  shall  be  distributed  among  the  States  and 
Territories  having  less  than  their  proportion,  so  as  to  equalize  the 
same.  Upon  failure  of  any  association  to  return  the  amount  of  circu- 
lating notee  so  required,  within  one  year,  the  Comptroller  shall  sell  at 
public  auction,  having  given  twenty  days'  notice  thereof  in  one  daily 
newspaper  printed  in  Washington  and  one  in  New  York  city,  ao 
amount  of  the  bonds  deposited  by  that  association  as  security  for  its 
circulation  equal  to  the  circulation  required  to  be  withdrawn  from 
the  association  and  not  returned  in  compliance  with  such  requisition; 
and  he  shall,  with  the  proceeds,  redeem  so  many  of  the  notes  of  such 
association,  as  they  come  into  the  treasury,  as  will  equal  the  amount 
required  and  not  returned;  and  shall  pay  the  balance,  if  any,  to  the 
association. 
See  aa  to  repeal  ot  this  Eection  Act  of  JaDuary  14,  1876,  I  3,  poit. 

§  5181.  [U.  S.  Comp.  Stat.  1901,  p.  3481.]  Any  association 
located  in  any  State  having  more  than  its  proportion  of  circulation 
may  be  removed  to  any  State  having  less  than  its  proportion  of  circu- 
lation, under  such  rules  and  regulations  as  the  Comptroller  of  the 
Currency,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall 
prescribe ;  Provided,  That  the  amount  of  the  issue  of  said  banks  shall 
not  be  deducted  from  the  issue  of  fifty-four  millions  mentioned  in 
section  five  thousand  one  hundred  and  seventy-eight 

5ee  as  to  repeal  of  this  section  Act  of  January  14,  18TG,  1  3,  post. 

§  6182.  [U.  S.  Comp.  Stat.  1901,  p.  3481.]  After  any  association 
receiving  circulating  notes  under  this  Title  has  caused  its  promise 
to  pay  auch  notes  on  demand  to  be  signed  by  the  president  or  vice- 
preeident  and  cashier  thereof,  in  such  manner  as  to  make  them  oblig- 
atory promissory  notes,  payable  on  demand,  at  its  place  of  business', 
such  association  may  issue  and  circulate  the  same  as  money.  And 
the  same  shall  be  received  at  par  in  all  parts  of  the  United  States  in 
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pajment  of  taxea,  excisee,  public  landa,  and  all  other  duties  to  the 
United  States,  except  duties  on  imports ;  and  also  for  all  salaries  and 
other  debts  and  demands  owing  by  the  United  States  to  individuals, 
corporationa  and  associations  within  the  United  States,  except  interest 
on  the  public  debt,  in  redemption  of  the  national  currency. 

§  6183.   [U.  S.  Comp.  Stat.  1901,  p.  3482.]  No  national  banking 
association  shall  issue  post-notes  or  any  other  notes  to  circulate  as 
money  than  such  as  are  authorized  by  the  provisions  of  this  Title. 
See  Bection  5172,  V.  S,  Comp.  SUt.  1901,  p.  3477. 

1.  The  certification  of  checks  in  the  ordinary  manner  in  theoourse  of  buHineaa, 
by  national  banks,  does  not  come  within  the  prohibition  of  this  iection.  Mer- 
chants' Bank  r.  SUte  Bank,  10  Wall.  604,  19  L.  ed.  1008. 

2.  A  certificate  of  deposit  payable  at  a  future  day  is  a  promissory  note,  and 
void  under  a  statute  prohibiting  the  circulation  by  a  bank  of  its  bills  or  notes 
not  payable  on  demand.  Bank  of  Orleane  v.  Merrill,  2  Hill,  205;  Leavitt  V. 
Palmer,  3  N.  Y.  1»,  61  Am.  Dec.  333. 

3.  Certificates  of  deposit  in  the  ordinary  form  payable  to  order  are  not  post- 
notes  within  the  meaning  of  above  section.     Riddle  v.  Nat.  Bank,  27  Fed.  Rep, 


4.  The  statute  of  limitations  does  not  commence  to  run  against  such  certificate 
until  demand  for  payment.      Id. 

§  6184.  [U.  S.  Comp.  Stat.  1901,  p.  3482.]  It  shall  be  the  duty 
of  the  Comptroller  of  the  Currency  to  receive  worn-out  or  mutilated 
circulating  notes  issued  by  any  banking  association,  and  also,  on  due 
proof  of  the  destruction  of  any  such  circulating  notes  to  deliver  in 
place  thereof  to  the  association  other  blank  circulating  notes  to  an 
equal  amount.  Such  worn-out  or  mutilated  notes,  -after  a  memoran- 
dum hae  been  entered  in  the  proper  books,  in  accordance  with  such 
regulations  as  may  be  established  by  the  Comptroller,  as  well  as  all 
circulating  notes  which  shall  have  been  paid  or  surrendered  to  be 
cancelled,  shall  be  macerated  in  presence  of  four  persons,  one  to  be 
appointed  by  the  Secretary  ol  the  Treasury,  one  by  the  Comptroller 
of  the  Currency,  one  by  the  Treasurer  of  the  United  States,  and  one 
by  the  association,  under  such  r^;uIations  as  the  Secretary  of  the 
Treasury  may  prescribe.  A  certificate  of  such  maceration,  signed 
by  the  parties  so  appointed,  shall  be  made  in  the  books  of  the  Comp- 
troller, and  a  duplicate  thereof  forwarded  to  the  association  whose 
notes  are  thus  cancelled. 

Maceration  substituted  (or  burning  by  Act  of  June  23,  1874. 
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§  S186.  [U.  S.  Comp.  Stat  1901,  p.  3482.]  AssoedatioiM  may  b© 
organized  in  the  manner  preecribed  bj  this  Title  for  tbe  purpoae  of 
isBuing  notes  payable  in  gold ;  and  upon  the  deposit  of  any  United 
States  bonds  bearing  interest  payable  in  gold  with  tbe  Treasurer  of 
the  United  States,  in  the  maimer  prescribed  for  other  associations, 
it  shall  be  lawful  for  the  Comptroller  of  the  Currency  to  issue  to 
the  association  making  the  deposit  circulating  notes  of  different  de- 
aominationB,  but  none  of  them  of  less  than  fire  dollars,  and  not 
exceeding  in  amount  eighty  per  centum  of  the  par  value  of  the  bonds 
deposited,  which  shall  express  the  promise  of  the  association  to  pay 
them,  upon  presentation  at  the  office  at  which  they  are  issued,  in 
gold  coin  of  tbe  United  States,  and  shall  be  so  redeemable.  But  no 
such  association  shall  have  a  circulation  of  more  than  one  million 
of  dollars. 
8«e  Act  of  Januarj  IB,  18TS,  pott. 

§  8186.  [U.  S.  Comp.  Stat.  1901,  p.  3483.]  Every  association 
organized  under  tbe  preceding  section  shall  at  all  times  keep  on  baud 
not  lees  than  twenty-five  per  centum  of  its  outstanding  circulation, 
in  gold  or  silver  coin  of  the  United  States ;  and  shall  receive  at  par 
in  the  payment  of  debts  the  gold  notes  of  everyother  such  associa- 
tion which  at  the  time  of  such  payment  is  redeeming  its  circulating 
notes  in  gold  coin  of  the  United  States,  and  shall  be  subject  to  all 
the  provisions  of  this  Title;  Provided,  That  in  applying  the  same 
to  associations  oi^anized  for  issuing  gold  notes,  the  terms  "  lawful 
money "  and  "  lawful  money  of  tbe  United  States  "  shall  be  con- 
strued to  mean  gold  or  silver  coin  of  the  United  States;  and  the  cir- 
culation of  such  association  shall  not  be  within  the  limitation  of 
circulation  mentioned  in  this  Title. 

§  6187.  [U.  S.  Comp.  Stat.  1901,  p.  3484.]  No  officer  acting 
under  the  provisions  of  this  Title  shall  countersign  or  deliver  to  any 
association,  or  to  any  other  company  or  person,  any  circulating  notes 
contemplated  by  this  Title,  except  in  accordance  with  the  true  intent 
and  meaning  of  its  provisions.  Every  officer  who  violates  this  sec- 
tion shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined 
not  more  than  double  the  amount  so  countersigned  and  delivered,  and 
imprisoned  not  less  than  one  year  and  not  more  than  fifteen  years. 
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§  6188.  [U.  S.  Comp.  Stat  1901,  p.  3484.]  It  ehaU  not  be  law- 
ful to  deeigi^  engrave,  print,  or  in  anj  manner  make  or  execute,  or 
to  utter,  iBsae,  distribute,  circulate,  or  use,  any  business  or  profes- 
sional card,  notice,  placard,  circular,  hand-bill,  or  advertisemeiit,  in 
the  likeness  or  similitude  of  any  circulating  note  or  other  obligation 
OT  security  of  any  banting  association  organized  or  acting  under  the 
laws  of  the  United  States  which  has  been  or  may  be  issued  under 
this  Title,  or  any  act  of  Congress,  or  to  write,  print,  or  otherwise 
impress  upon  any  such  note,  obligation  or  security  any  business  or 
professional  card,  notice  or  advertisement,  or  any  notice  of  advertise- 
ment of  any  matter  or  thing  whatev^.  Every  person  who  violates 
ibis  section  ahflU  be  liable  to  a  penalty  of  one  hundred  dollars,  reoov- 
erable  tme-haH  to  the  use  of  the  informer. 

§  filSd.  [U.  S.  Comp.  Stat  1901,  p.  3484.]  Every  person  who 
mutilates,  cuts,  defaces,  disfignree,  or  perforates  with  holes,  or  unites 
or  cemeots  together,  or  does  any  other  thing  to  any  bank-bill,  draft, 
note,  or  other  evidence  of  debt,  issued  by  any  national  banking  asso- 
ciation, or  who  causes  or  procures  the  same  to  be  done,  with  intent 
to  render  such  bank-bill,  draft,  note,  or  other  evidence  of  debt  unfit 
to  be  reissued  by  said  association,  shall  be  liable  to  a  penalty  of  fifty 
dollars,  recoverable  by  the  association. 
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CHAPTER    III. 

Regulations  op  the  Banking  Business. 

Sbction  51W.  Place  of  busineBe  of  banking  associations. 
51B1.  "Lawful  moDcy  reserve"  prescribed. 

5192.  What  may  be  counted  toward  the  "lawful  moDey  reserve." 

5193.  (Repealed.) 

5194.  I  Superseded.) 

61S5.  Place  for  redemption  of  circulating  notes  to  be  designated. 

dl96.  National  banks  to  receive  notes  of  other  national  tanks. 
6197.  Limitation  upon  rate  of  interest  which  maj'  be  taken.' 

5198.  Consequences  of  taking  usurious  interest. 

5196.  Dividends. 

5200.  Limit  to  liabilities  which  may  Ym  incurred  by  any  one  person,  etc. 

5201.  Associations  not  to  loan  or  purchase  their  own  stock. 

5202.  Limit  upon  indebtedness  to  be  incurred. 

5203.  Restriction  upon  use  of  circulating  notes. 

5204.  Prohibition  upon  withdrawal  of  capital. 

5205.  Enforcing  payment  of  deficiency  in  capital  stock. 
5200.  Restriction  upon  use  of  notes  of  other  banks. 

5207.  United  States  notes  not  to  be  held  as  collateral,  etc.;  penalty. 

5208.  Penalty  for  falsely  certifying  chedta. 

5209.  Embeiilenient;  penalty. 

6210.  List  of  shareholders,  etc.,  to  be  kept. 
5211.  Reports  to  Comptroller  of  the  Currency. 

6212.  Report  as  to  dividends. 

6213.  Penalty  for  failure  to  make  reports. 

5214.  Duties  payable  to  the  United  States. 

5215.  Half-yearly  return  of  circulation  deposit  and  capital  stock. 
6210.  Penalty  for  failure  to  make  return. 

5217.  Penalty  for  failure  to  pay  duties. 

5218.  Refunding  excessive  duties. 

5219.  State  taxation. 

§  6190.   [U.  S.  Comp.  Stat    1901,  p.  3486.]  The  uaual  business 
of  each  national  banking  association  shall  be  transacted  at  an  office  or 
banking-houBe  located  in  the  place  specified  in  its  organiziation  cer- 
tificate. 
See  Act  of  May  1,  ISSO,  post. 

1.  This  section  does  not  prevent  the  transaction  away  from  the  banks  of  such 
of  its  business  as  is  unavoidably  done  at  some  other  and  proper  place  than  its 
office;  e.  g.,  it  docs  not  prevent  the  purchase  of  coin  by  one  bank  at  tbe  banking- 
house  of  another,  or  the  certification  of  a  check  by  the  cashier  of  one  bank  at  the 
office  of  another.     Merchants'  Bank  v.  SUte  Bank,  10  Wall.  651,  19  L.  ed.  1020. 

2.  A  bank's  certificate  of  organization  designating  its  place  of  business  deter- 
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minM  its  locality.      It  can  have  no  other.      Cook«  t.   State  National  Bank,  02 
N.  Y.  86.  11  Am.  Rep.  687. 

3.  "  The  general  buainesB  of  an  officer  of  a  oationa)  bank  is  to  be  truiSActed 
at  ita  regular  place  of  busincBS.  At  the  same  time,  we  know  that  in  the  course 
of  busiuesB  between  banka  occasionallj  the  officers  do  give  instructions  aw&j  from 
the  place  of  buainess  of  the  bank."  If  the  bank  doing  such  business  sends  a 
statement  of  the  same  to  the  other  bank,  and  it,  through  its  proper  officer,  recog- 
oizes  the  validity  of  the  same,  it  is  bound  b;  such  recognition.  DBtruHOND,  J., 
in  Burton  v.  Burley,  12  Chic.  Leg.  N.  178. 

4.  Under  this  section  it  is  not  competent  for  a  nations!  bank  to  provide  for 
the  cashing  of  checks  upon  it  at  any  other  place  than  at  its  office  or  banking- 
bouse.      Armstrong  v.  Second  Nat.  Bank  of  Springfield,  3S  Fed.  Rep.  883. 

§  6191.  [U.  S.  Comp.  Stat.  1901,  p.  3486.]  Every  national  bank- 
ing aesociation  in  either  of  the  following  cities :  Albany,  Baltimore, 
Boston,  Cincinnati,  Chicago,  Cleveland,  Detroit,  Louisville,  Milwau- 
kee, New  Orleans,  New  York,  Philadelphia,  Pittsburgh,  Saint  Louis, 
San  Francisco  end  Washington,  shall  at  all  times  have  on  band,  in 
lawful  money  of  the  United  States  an  amount  equal  to  at  least  twenty- 
five  per  centum  of  the  aggregate  amount  of  its  notes  in  circulation, 
and  its  deposits ;  and  every  other  association  shall  at  all  times  have  on 
band  in  lawful  money  of  tbe  United  States,  an  amount  equal  to  at 
least  fifteen  per  centum  of  the  a^p-egate  amount  of  its  notes  in  cir- 
culation, and  of  its  deposits.  Whenever  the  lawful  money  of  any 
association  in  any  of  the  cities  named  shall  be  below  the  amount  of 
twenty-five  per  centum  of  its  circulation  and  deposits,  and  whenever 
the  lawful  money  of  any  other  association  shall  be  below  fifteen  per 
centum  of  its  circulation  and  deposits,  such  association  shall  not  in- 
crease its  liabilities  by  making  any  new  loans  or  discounts  otherwise 
than  by  discounting  or  purchasing  bills  of  exchange  payable  at  sight, 
nor  make  any  dividend  of  its  profits  until  tbe  required  proportion, 
between  tbe  aggregate  amount  of  its  outstanding  notes  of  circula- 
tion and  deposits  and  its  lawful  money  of  the  United  States,  has 
been  restored.  And  the  Comptroller  of  the  Currency  may  notify 
any  association,  whose  lawful  money  reser\-e  shall  be  below  the 
amount  above  required  to  be  kept  on  band,  to  make  good  such  reserve; 
and  if  such  association  shall  fail  for  thirty  days  thereafter  so  to  make 
good  its  reserve  of  lawful  money,  the  Comptroller  may,  with  the  con- 
currence of  the  Secretary  of  the  Treasury,  appoint  a  receiver  to  wind 
up  the  businefs  of  the  association,  as  provided  in  section  fifty-two 
hundred  and  thirty-four. 
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See  Act  ot  June  20,  1874,  |  2,  poat;  Act  of  Julj  12,  1882,  |  12,  pMt. 

8m  Act  of  March  3,  1887,  pott;  Act  of  Marcli  3,  1903,  pott. 

Where  tbe  ftppointment  of  a  receiver  of  a  national  bank  hj  tbe  Comptroller 
requires  the  concurrence  of  the  Secretary  of  the  Treaaury,  the  appointment  ia, 
in  law,  equivalent  to  an  appointment  by  the  Treasurer,  and  the  leceirer  m 
appointed  is,  therefore,  an  officer  ol  the  United  States  and  not  of  tlie  court,  and 
aa  Buch  is  entitled  to  bring  suite  at  common  law  in  the  United  States  eourta, 
under  the  provisions  of  the  Act  of  Congress  of  March  3,  1616.  Piatt,  ReoeiT«r, 
V.  Beach,  2  Benedict,  317,  Pad.  Caa.  No.  11,216. 

§  5192.  [U.  S.  Comp.  Stat  1901,  p.  3487.]  Threfr-fifths  of  the 
rraene  fifteen  per  eentum  required  by  the  preceding  section  to  be 
kept  may  consiBt  of  balances  due  an  to  an  association,  available  for 
the  redemption  of  ita  circulating  notes  from  associations  approved 
by  the  Comptroller  of  the  Cutrency,  oi^anized  under  the  act  of  June 
three,  eighteen  hundred  and  siz^-four,  or  under  this  Title,  and  doing 
business  in  the  cities  of  Albany,  Baltimore,  Boston,  Charleston, 
Chioago,  Cincinnati,  Cleveland,  Detroit,  Louisville,  Milwaukee  New 
Orleans,  New  York,  Philadelphia,  Pittsburgh,  Richmond,  Saint 
Louis,  Son  Francisco  and  Washington.  Clearing-house  certificates, 
representing  specie  or  lawful  money  specially  deposited  for  the  pur- 
pose, of  any  dearing-house  association,  shall  also  be  deemed  to  be 
lawful  money  in  the  possession  of  any  association  belonging  to  such 
olearing-house,  holding  and  owning  such  certificate,  within  the  pre- 
ceding section. 

See  Act  of  June  20,  1874,  I  3,  pott;  Act  of  March  3,  1887,  post;  Act  of  UurA 
3,  1903,  poit. 

%   0193. 

(Repealed  bj  Act  of  March  14,  ISOO,  |  0.     CaTtm^  Aot  of  1900,  post.) 

§  9194.  [U.  S.  Ccanp.  Stat  1901,  p.  3492.]  The  power  eonr 
f erred  on  ihe  Secretary  of  the  Treamtry  by  the  preceding  section 
shall  not  be  exercised  so  as  to  create  amf  expansion  or  contraction  of 
the  currency.  And  United  States  notes  for  which  certificates  are 
issued  under  that  section,  or  other  United  States  rwies  of  like  amovnt, 
shaU  be  held  as  special  deposits  in  the  Treasury,  and  used  only  for 
the  redemption  of  such  certificates. 

Superseded  by  Act  of  March  14,  1900,  I  S,  post. 

§  S180.  [U.  S.  Comp.  Stat  1901,  p.  3492.]  Eftdi  association 
organized  in  any  of  the  cities  named  in  section  fifty-one  hundred  and 
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ninety-one  shall  select,  subject  to  the  approval  of  the  Comptroller  o£ 
the  Currency,  an  association  in  the  city  of  New  York,  at  which  it 
will  redeem  its  circulating  notes  at  par ;  and  ma;  keep  one-half  of 
its  lawful-money  rceerve  in  cash  deposits  in  the  city  of  New  York. 
But  the  foregoing  provision  shaU  not  apply  to  associations  organized 
and  located  in  the  city  of  San  Francisco  for  the  purpose  of  issuing 
notes  payable  in  gold.  Each  association,  not  organized  within  the 
cities  named,  shall  select,  subject  to  the  approval  of  the  Comptroller, 
an  association  in  either  of  the  cities  named,'at  which  it  will  redeem 
its  circulating  notes  at  par.  The  Comptroller  shall  give  public  no- 
tice of  the  names  of  the  associations  selected,  at  which  redemptions 
are  to  be  made  by  the  respective  associations,  and  of  any  change  that 
may  be  made  of  the  association  at  which  the  notes  of  any  association 
are  redeemed.  Whenever  any  association  fails  either  to  make  the 
selection  or  to  redeem  its  notes  as  aforesaid,  the  Comptroller  of  the 
Currency  may,  upon  receiving  satisfactory  evidence  thereof,  appoint 
a  receiver  in  the  manner  provided  for  in  section  fifty-two  hundred 
and  thirty-four  to  wind  up  its  affairs.  But  this  section  shall  not 
relieve  any  association  from  its  liability  to  redeem  its  circulating 
notes  at  its  own  counter,  at  par,  in  lawful  money  on  demand. 

.See  Act  of  June  20,  1874,  S  3,  pott;  Act  of  March  3,  1887,  pott;  Act  of  MArcb 
3,  1903,  po«t. 

^  6196.  [TJ.  S.  Comp.  Stat  1901,  p.  3492.]  Every  national  bank- 
ing association  formed  or  existing  under  this  Title  shaU  take  and  re- 
ceive at  par,  for  any  debt  or  liability  to  it,  any  and  all  notes  or  bills 
issiied  by  any  lawfully  organized  national  banking  association.  But 
this  provision  shall  not  apply  to  any  association  organized  for  the 
purpose  of  issuing  notes  payable  in  gold. 

g  6197.  [TT.  S.  Comp.  Stat.  1901,  p.  3493.]  Any  association  may 
take,  receive,  reserve,  and  charge  on  any  loan  or  discount  made,  or 
upon  any  note,  bill  of  exchange,  or  other  evidences  of  debt,  interest 
at  the  rate  allowed  by  the  laws  of  the  State,  Territory,  or  District 
where  the  bank  is  located,  and  no  more,  except  that  where  by  the 
laws  of  any  State  a  different  rate  is  limited  for  banks  of  issue  or- 
ganized under  Stale  laws,  the  rate  so  limited  shall  be  allowed  for  asso- 
ciations organized  or  existing  in  any  such  State,  under  this  Title. 
When  no  rate  is  fixed  by  the  laws  of  the  State,  or  Territory,  or  Dis- 
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trict,  the  bank  ma^  take,  receive,  reserve,  or  charge  a  rate  not  ex- 
ceeding seven  per  centum,  and  Buch  interest  ma;  be  taken  in  advance, 
reckoning  the  days  for  which  the  note,  bill,  or  other  evidence  of  debt 
has  to  PiuL  And  the  purchase,  discount,  or  sale  of  a  bona  fide  bill 
of  exchange,  payable  at  another  place  than  the  place  of  such  pur- 
chase, discount  or  sale,  at  not  more  than  the  current  rate  of  exchanij 
or  sight-drafts  in  addition  to  the  interest,  shall  not  be  considered  as 
taking  or  receiving  a  greater  rate  of  interest 

1.  This  aection  ia  an  enabling  and  not  a  reBtraining  one,  except  m>  far  as  it 
Axes  a  mazimiiiii  rate  in  all  caees  where  State  banks  of  issue  are  not  allowed 
a  greater.     Tiffany  t>.  National  Bank  of  Missouri,  18  Wall.  411,  21  L.  ed.  862. 

2.  It  allows  t«  national  banks  tiie  rat«  allowed  to  natural  persons  generally, 
and  the  same  rate  as  allowed  to  State  banks  even  where  the  latter  are  allowed 
a  higher  rate  than  natural  persons.     Id. 

3.  The  sole  particular  in  which  national  banks  are  placed  on  an  equality  with 
natuial  persons  is  as  to  the  tate  of  interest  they  may  charge,  and  not  u  to  the 
aharacter  of  the  contracts  they  are  authorised  to  make,  so  that  if  in  any  State 
a  natural  person  may  discount  paper  without  regard  to  any  rate  of  interest  fixed 
l^  law,  the  same  privilege  is  not  extended  by  Tiitue  of  this  aection  to  national 
banks.  The  privilege  only  extends  to  charging  the  rate  allowed  by  the  State  law 
to  natural  persons,  and  the  rate  thus  fixed  Is  applicable  to  both  loans  and  dis- 
oounts.  National  Bank  v.  Johnson,  104  U.  B.  271,  26  L.  ed.  742.  In  New  Torfc 
State  the  statutory  rate  for  the  use  of  money  (i.  e.,  on  loans)  waa  seven  (now 
six)  per  centum,  but  there  is  no  rate  fixed  for  the  dlacount  of  commerdal  paper. 
Accordingly  the  National  Bank  of  Gloversville,  N.  Y.  (plaintiff  in  error,  in  the 
ease  just  mentioned),  relying  oa  the  latter  fact,  discounted  notes  amounting  to 
•1S8.003  (being  mostly  eommerelal  or  business  paper)  for  one  Johnson  at  tbc 
rate  of  twelve  per  cent.,  or  S0,&04,98,  being  an  excess  of  t2,735.36  beyond  what 
the  interest  would  have  amounted  to  computed  at  the  legal  rate.  The  not«a  were 
paid  at  maturity.  Subsequently  Johnson  sued  the  bank  to  recover  under  this 
and  the  following  section  (SIBS,  U.  8.  Oomp.  Stat.  1901,  p.  3493)  the  penalties 
therein  prescribed  for  a  violatioD  of  theft  provisions,  viz.,  twice  the  amount  of 
the  interest  paid  in  excess  of  the  legal  rate  (seven  per  oent.),  and  had  judgment 
as  prayed  for,  amounting  to  $6,470.72.  On  appeal  to  the  New  TM-k  Court  of 
Appeals  (74  N.  T.  329,  30  Am.  Rep.  302),  that  court  In  affirming  the  jodgmente 
of  the  lower  oourta  held,  that  the  object  of  this  section  was  to  limit  the  rate  to 
be  charged  upon  discounts  as  well  as  upon  loans,  and  this  rate  is  limited  to  the 
rate  of  interest  fixed  by  the  State  law  for  interest  for  the  use  of  ntvaey,  "  and 
not  the  rate  fixed  by  such  law  for  the  discount  of  commercial  paper.  If,  bow- 
ever,"  the  conrt  said,  "it  should  be  deemed  to  refer  to  the  rates  fixed  for  dt»- 
counts,  as  well  as  for  the  use  of  money,  then  as  there  is  do  rate  fixed  in  this 
State  for  such  discounts,  the  provision  of  the  Act  of  Congress  (see  this  section), 
that  where  no  rate  is  fixed  by  the  laws  of  the  State,  the  banks  may  take  a  rate 
not  exceeding  seven  per  cent  would  apply."  The  court  further  said,  "that  the 
framere  of  the  act  understood  that  it  applied  to  the  discount  of  business  as  well 
as  accommodation  paper,  is  apparent  from  the  concluding  proridon  of   (thit) 


D.qit.zeaOvGoOt^lc 


THE   NATIONAL  BASEINa  LAV.  659 

section  6197,  U.  S.  Comp.  St&t.  ISOl,  p.  34B3."  On  appeal  to  the  United  Stfttea 
Supreme  Court  the  judgment  waa  affirmed.  Natianal  Bank  c.  Johnson,  above 
quoted.  The  ca«e  in  tho  Court  of  Appeals  waa  also  approved  in  Atlantio  Stat* 
Bank  t!.  Savei?,  82  N.  Y.  2ftl. 

4.  State  lawB  relative  to  luury  do  not  apply  to  national  banks.  Sknuere  and 
Mechanics'  National  Bank  v.  Dearing,  1  Otto,  29,  23  L.  ed.  190. 

5.  The  purchase  ol  accepted  drafts  bj  a  national  bank  from  the  bolder  with- 
out hie  indorsement  at  a  greater  reduction  than  lawful  interest  on  their  faoe 
value  is  a  discounting  of  the  drafts  within  the  meaning  of  this  section.  Dan- 
forth  c.  Nat.  St.  Bank  of  Elizabeth,  17  L.  R.  A.  822,  1  U.  S.  Oronit  Ct.  of 
Appeals  R.  62,  3  U.  8.  App.  7,  48  Fed.  271. 

§  6198.  [U.  S.  Comp.  Stat.  1901,  p.  3493.]  The  taking,  receiT- 
ing,  reserving,  or  charging  a  rate  of  interest  greater  than  is  allowed 
by  the  preceding  section,  when  knowingly  done,  shall  be  deemed  a 
forfeiture  of  the  entire  interest  which  the  note,  bill,  or  other  evidence 
of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon. 
In  case  the  greater  rate  of  interest  has  been  paid,  the  person  bj  whom 
it  has  been  paid,  or  his  le^  representatives,  may  recover  back,  in  an 
action  in  the  nature  of  an  action  of  debt,  twice  the  amount  of  the 
interest  thus  paid  from  the  association  taking  or  receiving  the  same ; 
provided  such  action  is  commenced  within  two  years  from  the  time 
the  usurious  transaction  occurred.  That  suits,  actions  and  proceed- 
ings against  any  association  under  this  Title  may  be  had  in  any 
circuit,  district,  or  territorial  court  of  the  United  States  held  withia 
the  district  in  which  such  association  may  be  established,  or  in  an^ 
State,  county  or  municipal  court  in  the  county  or  city  in  whidi  said 
association  is  located,  having  jurisdiction  in  similar  cases, 

(As  amended  bj  Act  of  February-  18,  lB7fi.) 

1.  As  to  jurisdiction  of  the  courts,  consult  proviso  in  section  4,  Act  of  July  12, 
1982,  also  Act  of  March  3,  1B87,  pott. 

2.  This  section,  prescribing  a  penalty  for  usury,  must  be  strictly  construed. 
Tiffany  p.  National  Bank,  18  Wall.  409,  21  L.  ed.  802. 

3.  Tbe  penalty  imposed  by  this  section,  where  the  greater  rate  of  interest  has 
been  paid,  can  only  be  recovered  in  a  suit  brought  specially  and  exclusively  tor 
that  purpose.  That  the  borrower  from  a  national  bank  has  in  that,  or  in  previ- 
ous transactions  with  the  same  bank,  paid  a  usurious  rate  of  interest,  can  avail 
him  nothing  as  a  defense  or  by  way  of  set-ofl  oi  counterclaim,  when  sued  hy  the 
bank  for  the  amount  of  the  loan.  Bamett  t>.  Kational  Bank,  98  U.  S.  (8  Otto) 
SSa.  25  L.  ed.  212. 

4.  The  National  Banking  Act  does  not  declare  the  contract  under  which  usuri- 
ous interest  is  paid  to  be  void.  Hence,  where  a  borrower  from  a  national  bank 
at  a  usurious  rate  indorses  before  maturity  a  note  of  a  third  person  held  hj  him 
(borrower)  to  the  bank  as  collateral  securit;,  for  the  court  to  hold  tbe  contract 
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of  indorsement  void  (at  the  instance  of  the  third  person  or  borrower)  would  be 
adding  a  penalty  to  that  imposed  hy  the  act,  which  the  court  has  no  power  to 
do.  Dates  V.  National  Bank,  100  U.  S.  (10  Otto)  250,  25  L.  ed.  5S5.  As  to  the 
validity  of  such  contracts  outside  the  National  Banlcing  Act,  where  no  penalty  iv 
prescribed,  see  Tiffany  r.  Boatmen's  Savings  Institution,  18  Wall.  376,  21  L.  ed 
888. 

5.  The  right  of  action  to  recover  the  penalty  prescribed  by  this  section  is  a 
"  claim  "  or  "  debt,"  which  passes  to  an  assignee  in  banlcruptcj,  who  is  the  "  l^al 
representative  "  of  the  biLnkrupt  in  whose  favor  it  has  accrued,  within  the  mean- 
ing of  this  section.  Wright  t'.  First  National  Bank,  8  Bissell,  243,  Fed.  Cas.  No 
18,078. 

6.  The  discount  of  a  note  by  a  national  bank  at  a  usurious  rate  Rorks  a  for- 
feiture of  such  interest  as  would  otherwise  have  accrued  after  the  maturity  of 
the  note.  First  National  Bank  r.  SUuSer,  1  Fed.  Rep.  187,  This  section  was 
amended  bj  the  Act  of  February  IS,  1675,  post,  by  adding  a  sentence  providing 
in  what  courts  suits,  etc.,  may  be  brought. 

7.  The  National  Banking  Act  is  to  he  liberally  construed  to  effect  the  ends  for 
which  it  was  passed;  but  a  forfeiture  under  its  proviaions  should  not  be  declKred> 
unless  the  facts  upon  which  it  must  rest  are  clearly  established.  U  wb«n  • 
bank  discounts  bills  of  exchange  payable  elsewhere,  and  in  a  suit  brought  there- 
upon by  the  bank  the  defense  of  usury  is  aet  up,  it  should  appear  affinnatiTely 
that  the  bank  knowingly  received  or  reserved  an  amount  in  excess  of  the  statu- 
tory rate  of  interest  and  the  current  exchange  for  sight  drafts;  and  where,  is 
such  cose,  it  is  proven  that  a  certain  rate  of  exchange  was  charged  in  addition 
to  the  legal  rate  of  interest,  but  not  that  such  exchange  was  in  excess  of  the 
current  rate  at  the  time  of  discount.  Held,  insufficient  to  authorite  a  forfeiture 
Wheeler  v.  National  Bank,  QS  U.  S.  268,  24  L.  ed.  833. 

e.  Un'iler  this  section  suits  may  be  brought  "  by  "  as  well  as  "  against "  national 
banks.  The  word  "  by "  omitted  by  mistake.  Kennedy  p,  Gibson,  8  Wall.  SOS, 
10  L.  ed.  478. 

0.  National  banks  may,  by  reason  of  their  character,  sue  in  the  Federal  courts- 
First  National  Bank  of  Omaha  v.  Douglass  County,  3  Dillon,  200,  Fed.  Cas.  No. 
4.80e.  This  decision  seems  to  be  overruled  by  section  4  of  Act  of  Congreas  of 
July  12,  1882,  post.  See  also  Union  National  Bank.  r.  Miller,  IS  Fed.  Rep.  703, 
in  which  case  it  was  held  that  the  effect  of  the  said  act  (section  4|  "is  to  place 
national  and  other  banks,  in  respect  to  their  rights  to  sue  in  the  Federal  courts, 
on  the  same  footing."  That  a  national  bank  cannot,  therefore,  in  virtue  of  any 
corporate  right,  sue  in  a  Federal  court.  But  as  to  right  of  removal  into  Fed- 
eral courts,  by  national  banks,  or  suits  begun  by  or  against  them  in  State  conrta, 
sec  section  2  of  Act  of  Cod^chei  of  March  3,  1875.  The  decision  in  Cruikahank 
V.  Fourth  National  Bank,  21  Blatchf.  322,  IQ  Fed.  888,  construing  said  section, 
practically  gives  to  these  banks  the  right  to  remove  every  such  suit  into  tlis 
Federal  courts. 

10.  The  provisions  of  this  section,  respecting  the  jurisdiction  of  State  courU 
in  actions  (by  or)  against  national  banks,  was  intended  aa  a  restriction  on  tha 
general  provision  in  regard  to  jurisdiction  in  su)>division  4  of  section  G136,  U.  8. 
Corop.  Stat.  lOOl,  p.  34S5,  by  confining  the  jurisdiction  of  such  actions  to  the 
State,  county  or  municipal  court  in  the  county  or  city  in  which  the  associatios 
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is  located.  Cadl«  v.  Tracj,  11  BUtehf.  115,  Fed.  Cm.  No.  2,279.  Se«  also  to 
Mme  effect,  Crocker  v.  Marine  National  Bank,  101  Mus.  240,  3  Rep.  330,  and 
contra,  Cooke  V.  SUte  National  Bank,  62  N.  Y.  06,  11  Am.  Rep.  SOT.  The 
decision  (II  Blatchf.)  eeenii  to  be  overruled  by  Act  of  Congresa  ot  July  12,  1882, 

11.  A  national  bank  cannot  be  au«d  in  the  United  States  District  Courts  out- 
side of  the  district  where  it  is  located.  Main  v.  Second  National  Bank,  S  Bissell, 
26,  Fed.  Cas.  No,  8,976. 

12.  National  banks  are  not  authorised  to  sue  in  the  Federal  courts  out  of  the 
district  in  which  tbej'  are  located,  when  the  amount  in  controrers;  does  not 
exceed  SSOO.    St.  Louis  National  Bank  v.  Brinkbam,  1  UcCrary,  9,  1  Fed.  46. 

13.  This  section  relates  to  transitory  actions  onl;,  and  not  to  such  actions  as 
are  by  law  local  in  their  character.  It  was  not  the  intention  of  Congress  to  ex- 
empt banks  from  the  ordinary  rules  of  law,  affecting  the  locality  of  actions. 
Hence  a  national  bank  can  be  sued  in  a  State  court,  in  a  local  action,  in  any 
other  county  or  city  than  that  where  the  bank  is  located.  Casey  c.  Adams,  102 
U.  S.  (12  Otto)  66,  20  L.  ed.  62.  In  Cruikshank  v.  Fourth  National  Bank,  above 
cited,  it  was  held  that  &  suit  against  a  national  bank  in  a  case  arising  under  the 
lawB  of  the  United  States,  within  the  meaning  of  section  2  of  act  of  March  3, 
1876,  in  regard  to  the  removal  of  suits.  Wallaci,  J.,  in  his  decision,  stating 
that  he  did  not  believe  that  the  judgments  to  the  contrary,  in  the  cases  of  Pet- 
tilon  V.  Noble,  7  Bissell,  449,  Fed.  Cas.  No.  11,044,  and  Wilder  v.  Union  National 
Bank,  9  Biss.  178,  Fed.  Cas.  No.  17,061,  are  a  correct  exposition  of  the  section. 
In  Union  National  Bank  v.  Miller,  above  cited,  the'  court,  after  stating  the  effect 
of  section  4  of  act  of  July  12,  1882,  to  be  the  placing  "  of  national  and  other 
banks,  in  respect  to  their  right  to  sue,  in  the  Federal  courts  on  the  same  footing," 
says,  "but  like  other  I>anks  and  citizens,  it  (national  bank)  may  thus  sue  (in 
Federal  courts)  whenever  the  subject-matter  of  litigation  involves  some  element 
of  Federal  jurisdiction,  ot  which  a  Federal  court  may,  under  the  law,  take 
judicial  cognizance."  But  in  Osborn  v.  Bank  of  United  States,  9  Wheat.  738, 
0  L.  ed.  204,  it  was  recided  "  that  any  suit  brought  by  a  corporation  created  by 
Congress,  was  one  arising  under  the  laws  of  the  United  States,  although  the 
questions  upon  which  its  (court's)  decision  might  depend  were  to  be  solved  by 
the  general  principles  of  common  law  or  equity,  because  the  law  of  Congress, 
which  created  the  corporation,  .  .  .  was  of  necessity  an  ingredient  in  the  case." 
See  Cruikshsnk  e.  Fourth  National  Bank,  above  cited.  Thus  it  would  seem  that 
every  action  by  or  against  a  national  bank,  in  a  State  court,  may  be  removed  at 
the  option  of  the  bank  into  the  Federal  courts. 

14.  "  The  acceptor  of  a  draft  purchased  by  way  of  discount  by  a  national  bank 
at  a  greater  reduction  than  lawful  interest  may  defend  against  the  recovery  of 
interest  thereon  by  the  bank  under  this  section,  for  the  section  destroys  the 
interest  bearing  power  of  the  instrument."  Danforth  p.  Nat,  Bank  of  Elisabeth, 
17  L.  R.  A.  022,  1  U.  S.  Circuit  Ct.  of  Aps.  Rep.  62.  3  U.  8.  App.  7,  48  Fed.  271. 

15.  A  suit  against  a  national  bank  to  recover  back  twice  the  amount  of  interest 
illegally  taken  by  it  is  a  suit  to  recover  a  penalty  incurred  under  a  law  of  the 
United  States.  First  Nat.  Bank  of  Charlotte  v.  Morgan,  132  U.  8.  141,  33  L. 
ed.  282,  13  Sup.  Ct.  Rep.  37.  See  First  Nat.  Bank  of  Springfield  v.  Haulenbeek, 
OS  Hun,  64,  19  N.  Y.  Supp.  667. 
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16.  The  effect  of  Kentucky  usury  Ian  on  national  bank  loaaa  ezaauned. 
Brown  t>.  Marion  Nat.  Bank,  169  U.  S.  418,  42  L.  ed-  802,  18  Sup.  Ct  Eep.  3M. 

17.  The  int«re8t  that  maj  be  recovered  by  debtor  who  htx  paid  usurioua  inter- 
est is  tnjce  the  entire  amount  of  interest,  and  not  twice  the  excess  over  l*wful 
Interest.  Lake  Benton  Kat.  Bank  v.  Watt,  IS4  U.  8.  161,  46  L.  ed.  475,  22  Sap. 
Ct.  Rep.  4ST. 

18.  State  laws  regulate  the  charging  of  interest  by  national  banks.  Union 
Nat.  Bank  c.  LouisvillB  R.  R.  Co.,  163  U.  8.  331,  41  L.  «d.  178,  16  Sup.  Ct.  Kep. 
1039. 

19.  EzcesBive  interest  whether  deducted  by  a  court  or  surrendered  before  liti- 
gation is  not  excessive  interest  paid  within  R.  S.,  !  9198,  U.  S.  Comp.  Stat.  1901, 
p.  3493.  Talbot  v.  First  Nat.  Bank,  18Q  U.  S.  180,  46  L.  ed.  861,  22  Sup.  Ct. 
Rep.  pn. 

20.  Where  territorial  law  allows  more  than  seven  per  cent,  interest  under  R. 
e.  5197,  6198,  U.  S.  Comp.  Stat.  1901,  p.  3493,  under  special  agreement  it  is 
permissible.  Haggt  v.  Phoenix  Nat.  Bajik,  177  U.  S.  649,  44  L.  ed.  882,  20  Sap. 
Ct.  Rep.  732. 

21.  The  remedies  and  penalties  in  {  519B,  U.  S.  Comp.  Stat.  1901,  p.  3493,  axe 
exclusive,  and  there  can  be  no  set  off  by  maker  of  uot«  for  usurious  interest  pre- 
viously paid  for  renewals.  Easeltine  v.  Central  Bank,  183  U.  8.  136,  46  L.  «d. 
120,  22  Sup.  Ct.  R«p.  60. 

22.  See  also  editorial  note  to  Citizens'  Nat.  Bank  v.  Qentry,  66  L.  B.  A.  673,  on 
forfeiture  or  other  effect  of  taking  and  reserving  ill^al  Interest  by  natioii»l  bank, 
oontsining  a  full  presentation  of  the  authorities  on  that  question. 

28.  These  reactions  limiting  the  rate  of  interest  and  superseding  State  lawa 
is  *  valid  exercise  of  Federal  power.    Schlesinger  v.  Qllhooly,  189  N.  Y.  1. 

24.  A  national  bank  which  compounds  interest  in  a  way  prohibited  by  Ut* 
State  law,  forfeits  all  interest  even  though  the  total  interest  is  lesa  than  tha 
maximum  rate  permitted  t^  that  State.  Remitting  excessive  interest  later  will 
not  relieve  from  the  forfeiture.    Citizens'  Nat.  Bank  v.  Donnell,  106  U.  S.  3W. 

26.  The  payment  referred  to  in  this  section  ia  an  actual  payment  and  Bot 
a  promise  to  pay,  and  a  renewed  note  will  not  sustain  a  recovery  against  a  buJc 
on  acoonnt  of  usurious  interest  in  the  former  note.  First  Nat.  .Bank  V.  Lasatv, 
10«  U.  S.  116. 

§  6X99.  [U.  S.  Comp.  Stat  1901,  p.  3494.]  The  directors  of  any 
asBociation  may,  semi-Aimiially,  declare  a  dividend  of  so  much  of  the 
net  profits  of  the  association  as  they  shall  judge  expedient ;  but  each 
asBociation  shall,  before  the  declaration  of  a  dividend,  carry  one-tenth 
part  of  its  net  profits  of  the  preceding  half-year  to  its  surplus  fund, 
until  the  same  shall  amount  to  twenty  per  centum  of  its  capital  stock. 

I.  When  a  dividend  has  once  been  declared,  the  directors  cannot  afterward 
tefuse  to  pay  it,  because  they  have  determined  to  establish  a  surplus  fund  with 
a  view  to  benefit  the  corporation  and  Its  stockholders.  The  dividend,  when 
declared,  becomes  a  debt,  and  cannot  thenceforth  be  disposed  of  without  the  eon- 
sent  of  him  who  is  entitled  to  it.    Beers  v.  Bridgeport  Spring  Company,  8  N.  T, 
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Week.  Dig.    In  coiuiectioii  with  this  last  statement,  aee  aUo  Seeley  c.  New  Tork 
National  Exchange  Bank,  4  Abb.  N.  C.  M. 

2.  A  national  bank  haa  the  ri^t  to  hold  a  cash  diTidend  aa  pledged  for  the 
indebtment  of  the  ahareholdo-  to  the  banic  It  umj  alK>  attach  the  ahaTei  of  a 
stockholder  therein  for  hU  debt  due  the  bank.     Hagar  v.  Union  National  Bank. 

63  Me.  sag. 

"  §  S200.  The  total  liabilities  to  any  asBociation,  of  any  person, 
or  of  any  company,  ooTporatioQ,  or  firm  for  money  borrowed,  includ- 
ing in  the  liabilities  of  a  company  or  firm  the  liabilities  of  tlie  several 
members  thereof,  shall  at  no  time  exceed  one-tenth  part  of  the  amount 
of  the  capital  stock  of  such  association/,  actually  paid  in  and  unim- 
paired and  one-tenth  part  of  its  unimpaired  surplus  fund:  Pro- 
vided, however,  That  the  total  of  such  liabilities  shall  in  no  event 
exceed  thirty  per  centum  of  the  capital  stock  of  the  association.  But 
the  discount  of  bills  of  exchange  drawn  in  good  faith  against  actually 
existing  values,  and  the  discount  of  commercial  or  business  paper 
actually  owned  by  the  person  ne^tiating  the  same  shall  not  be  con- 
sideired  ae  money  borrowed." 

(Ab  amended  June  22,  1906.) 

1.  A  loan  made  bj  a  national  bank  in  ezoess  of  the  restriction  impoaed  by  this 
section  ia  not  void  on  that  account.  "  When  a  Btatut«  prohibits  an  act,  or 
annexes  (aa  in  this  case}  a  penalty  for  its  comraiBsioD,  It  does  not  follow  that 
the  unlawfulness  of  the  act  was  meant  to  avoid  a  ooutract  made  in  contravention 
of  it."  Hdiit,  J.  Even  though  the  loan  were  voidable,  it  seems  the  borrower, 
after  obtaining  and  holding  to  his  own  uee  the  money,  cannot  be  allowed  to  inter- 
poae  the  plea  that  the  bank  had  no  right  to  loan  the  money.  Gold  Mining  Com- 
pany V.  National  Bank,  ftO  U.  B.  040,  24  L.  ed.  Ois'. 

2.  Where  a  national  bank  loans  money  in  eiceu  of  tiie  restriction  oont^ned 
in  this  section  and  takes  collateral  security  therefor,  the  contract  bong  exaonted, 
the  bank  acquires  an  absolute  or  qualified  title  to  the  securities,  and  the  bor- 
rower cannot  recover  the  latter  without  returning  the  loan,  even  though  the 
contract  were  illegal  and  void.  Shoemaker  v.  National  Mechanics'  Bank,  31  Md. 
396,  100  Am.  Dec.  73. 

3.  In  a  suit  by  a  national  bank  against  an  indorsee  on  notes  dlsoounted  for 
the  drawer's  accommodation,  where  the  defense  set  up  was,  that,  at  Uie  time  of 
the  discount,  the  drawer  was  indebted  to  the  bank  for  money  lent  in  excess  of 
one-tenth  of  its  capital,  and  that  the  loan  was,  therefore,  void  under  this  seetion. 
In  holding  to  the  contrary,  the  court  said,  "  that  the  fact  of  the  excess  of  indebt- 
edness, and  the  bank's  knowledge  of  the  fact,  was  only  collateral  to  the  contract 
of  discount  and  not  presumed  to  be  within  the  knowledge  of  the  borrower,  and 
the  note  was  not  Intended  by  both  parties  to  be  the  instrument  of  committing  a 
fraud  lipon  the  law."  The  court  further  said,  the  seetion  "  was  intended  as  a 
general  rule  for  conducting  the  business  of  the  bank."  (yHare  v.  Second  National 
Bank,  77  Pa.  102. 
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4.  DirectofB  who  asBeot  to  »  loan  to  one  person  of  »ii  unount  exceeding  one- 
tenth  of  the  capital  stock  of  the  bank  &re  personall}'  liable  for  all  losa  sustAined 
therebj.  But  where  the  borrower  is  in  the  case  of  such  excessive  loan  also  a 
director  he  is  liable  only  as  an  ordinal;  debtor  to  the  bank.  Witters,  Receiver, 
f>.  Uowles  et  al,  31  Fed.  Rep.  I. 

5.  Where  a  national  bank  lends  on  amount  in  excess  of  that  allowed  bj  above 
section,  the  borrower  cannot  avail  himself  of  the  statute  as  a  defense  to  the  note. 
The  penalty  can  only  be  enforced  by  the  United  States.  Such  a  loon  is  not  Toid- 
Wyman  v.  National  Bank,  2S  Fed.  Rep.  734. 

6.  Bf  virtue  of  section  6236  in  case  of  an  excessive  loan  the  Comptroller  may, 
i(  be  thinks  proper,  proceed  to  have  the  charter  revoked,  and  whether  he  doea  so 
or  not  a  director  who  knowingly  participates  in  or  assents  to  the  loan  may  be 
compelled  to  make  good  whatever  damage  results  to  the  bank  from  making  the 
same.  Stephens  v.  Overstoltz,  43  Fed.  Rep.  771.  See  Nat.  Exch.  Bank  v.  Peters, 
44  Fed.  Rep.  13. 

7.  The  action  to  recover  against  a  director  may  be  at  law;  there  is  no  necessity 
of  resorting  to  equity.  Id-  See  also  Nat.  Excb.  Bank  r.  PeterH,  44  Fed.  Rep. 
13.  The  action  does  not  abate  with  the  death  of  the  director,  but  survives 
against  bis  personal  representatives.    Id. 

8.  The  personal  Itabili^  of  a  director  under  this  section  cannot  be  enforced 
in  an  action  at  law.    Welles  v.  Graves,  41  Fed.  Rep.  459. 

§  620X.  [U.  S.  Comp.  Stat  1901,  p.  3494.]  No  aasociation  shall 
make  any  loan  or  discount  on  the  secunty  of  the  sharea  of  its  own 
capital  stock,  nor  be  the  purohaser  or  bolder  of  any  such  shares,  un- 
less such  security  or  purcbaes  shall  be  necessaiy  to  prevent  loss  upon 
a  debt  previously  contracted  in  good  faith ;  and  stock  so  purchased  or 
acquired  shall,  within  six  months  from  the  time  of  its  purchase,  be 
sold  or  disposed  of  at  public  or  private  sale ;  or,  in  default  thereof,  a 
receiver  may  be  appointed  to  close  up  the  business  of  the  association, 
according  to  section  fifty-two  hundred  and  thirty-four. 

1.  A  deposit  by  one  bank  with  another  is  a  loan;  and  where,  at  the  time  of 
making  the  deposit,  the  depositor  takes  a  pledge  of  its  own  share*  as  security 
for  the  deposit  then  made,  and  for  future  deposits,  the  transaction,  as  to  national 
banks,  is  illegal,  as_  coming  within  the  probitition  of  this  section.  Bank  V. 
Lanier  (citing  Bridgeport  Bank  v.  Schuyler,  34  N.  ¥.  30)  11  Wall.  369,  20  L.  ed. 
172. 

2.  Loans  by  national  banks  U)  their  stockholders  do  not  give  a  lien  to  the 
former  on  the  stock  of  the  latter.    Id. 

3.  A  national  bank  issued  two  certi&cates  of  stock  to  C,  wherein  it  was 
declared  that  be  was  entitled  to  ISO  shares  of  the  Institution,  and  that  these 
shares  were  transferable  on  the  liooks  of  the  bank,  in  person  or  by  attortMy,  only 
on  the  surrender  of  the  certificate.  L.  &  H.  purchased  13S  of  these  shares  of  C. 
for  value,  and  received  the  certificate  regularly  assigned.  The  bank  refused  to 
transfer  the  stock  on  the  books,  on  the  ground  that  the  shares  had  been  pledged 
to  it  by  C.  as  security  for  deposits  made  by  it  with  him,  and  had  already  inld 
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and  tranaferred  to  other  partiea  under  a  power  of  attorney  from  C.  before  the 
bank  bad  notice  of  L.  and  E.'s  purchase.  L.  and  H.  aued  to  obtain  damages. 
Held,  that  the  action  would  lie,  and  that  the  pledge  of  the  etock  by  C.  to  the 
bank  t>eiiig  illegal,  the  previous  transfer  was  no  defense.    Id. 

4.  National  banks  cannot  acquire  a  valid  lien  upon  the  shares  of  their  stock- 
holders by  virtue  of  the  articles  of  aHsociation  or  by-laws,  even  when  constructed 
and  adopted  for  the  eipresa  purpose.  Congress  intended,  by  leaving  out  of  the 
Act  ol  IS64  section  36  of  the  Act  of  1863  (restricting  a  shareholder  from  trans- 
ferring his  stock  so  long  aa  he  owned  the  bank),  t«  relieve  shareholders  from  the 
restriction  imposed  by  that  section.  The  policy  on  the  subject  was  changed, 
and  banks  were  thereafter  required  to  deal  with  their  shareholders  as  they  dealt 
with  other  people.  Bullard  r.  Bank,  18  Wall.  689,  21  L.  ed.  923.  This  decision 
overrules  Dunkerson's  Case,  i  Biss.  227,  Fed.  Cas.  No.  4,156,  and  Enight  v.  Bank 
of  Providence,  4  Am.  Law  T.  240,  Fed  Cas.  No.  7,885. 

d.  "  Inasmuch  as  this  act  in  express  terms  prohibits  a  national  bank  from 
thus  becoming  a  '  purchaser  of  the  shares  of  ita  own  capital  stock  *  (R.  S.,  |  5201, 
U.  S.  Camp.  Stat.  191,  p.  3494),  if  L.  had  made  a  contract  to  sell  his  shares 
to  the  bank,  or  to  its  president  for  the  bank,  it  is  plain  that  such  a  contract 
would  have  been  extra  vireg  and  illegal,  both  as  respects  creditors  and  other 
shareholders,  and  the  transaction  could  have  been  impeached  by  the  bank  in  its 
corporate  capacity,  or  by  its  other  shareholders,  even  if  the  hank  were  still 
solvent  and  going  on,  by  the  receiver  as  the  oCBcer  appointed  to  wind  up  its 
affairs.  Re  London,  etc..  Exchange  Bank,  Law  Rep.  6  Ch.  App.  149;  Currier  V. 
Lebanon  Blate  Co.,  56  N.  H.  262.  And  although  L.  did  not  contract  to  sell  his 
shares  directly  to  the  bank,  or  to  the  president  for  the  bank,  still,  if,  before  the 
transaction  was  completed  as  to  him,  he  had  notice,  actual  or  constructive,  that 
the  purchase  was  in  fact  a  purchase  for  the  bank,  and  paid  tor  hy  the  money 
of  the  bank,  the  transaction  cannot  stand,  and  the  receiver  may  compel  him  to 
pay  back  the  money  thus  received,  and  have  him  declared  still  to  be  a  share- 
boldier."  DiLLoK,  J.,  Johnson  v.  Lafflin,  IT  Alb.  Law  J.  146,  Fed.  Oas.  No. 
7,393,  affirmed  103  U.  S.  803,  26  L.  ed.  534. 

6.  This  section  implies  a  "  restriction  on  the  shareholder  from  selling  bis  own 
shares  to  the  bank  itself,  or  to  a  known  trustee  of  the  bank.  And  a  share- 
holder cannot  transfer  his  shares  colorably,  and  thereby  cases  to  be  a  share- 
holder as  respects  creditors  and  other  shareholders  who  would  be  injured  by  such 
transfer.  There  may  also  be  an  implied  prohibition  against  the  right  to  transfer 
shares  to  on  infant  or  person  not  capable  in  law  of  assuming  Uie  liabilities,  as 
well  as  enjoying  the  rights  of  the  trsnster,  or  the  shares  in  respect  thereto,  but 
we  have  no  occasion  to  determine  this  point.  Rev.  Stat.,  f  5139,  U.  S.  Comp. 
SUt.  1901,  p.  3461,  compare  id.,  g  6152,  U.  S.  Comp.  Stat.  1901,  p.  3405. 
Weston'*  Case,  Law.  Rep.  5  Ch.  App.  614,  621.  And  on  general  principles,  there 
may  also  be  an  implied  prohibition  against  the  transfer  of  shares  to  a  pauper,  or 
man  of  straw,  or  insolvent  person,  for  the  fraudulent  purpose  of  escaping  lia- 
bility, but  this  is  a  matter  that  need  not  be  now  considered."    Id. 

T.  The  provisions  of  this  section  do  not  forbid  the  attachment  by  a  national 
bank  of  any  of  its  shares,  "  unless  it  shall  be  necessary  to  prevent  lots."  etc. 
The  attachment  or  sale  on  execution  of  shares  does  not  imply  a  purchasing  or 
holding  on  the  part  of  the  creditor.    Eagar  v.  Union  Nat.  Bonk,  83  Me.  509. 
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8.  The  prohibition  in  Act  of  1S64  agBinat  Ioshh  b;  n&ti(Hul  bank  on  its  own 
CBpitiil  stock  is  violated  bj  a  by-tan  creating  a  lien  on  shares  of  all  stoekholdera 
owing  the  bank  aad  forbidding  titmsfer  of  such  stock  without  consent  of  direc- 
tors. Such  a  bj-taw  even  if  printed  on  stock  certificate  cannot  legally  prerent 
A  transfer  of  stock  to  a  purchn^er  for  value  in  good  faith.  Buffalo  Oermaii  Int. 
Co.  V.  Third  Nat.  Buik  of  Buffalo,  102  N.  ¥.  163,  48  L.  R.  A.  107,  66  N.  E.  S21. 

§  5202.  [U.  S.  Comp.  Stat.  1901,  p.  3494.]  No  assoeiatioa  shall 
at  any  time  be  indebted,  or  in  any  way  liable,  to  an  amount  exceeding 
the  amoimt  of  its  capital  stock  at  such  time  actually  paid  in  and  re- 
maining undiminished  by  losses,  or  otherwise,  except  on  account  of 
demands  of  the  nature  following : 

First  Notes  of  circulation. 

Second,  Honeys  deposited  with  or  collected  by  the  association. 

Third.  Bill  of  exchange  or  drafts  drawn  against  money  actually 
on  deposit  to  the  credit  of  the  association,  or  due  thereto. 

Fourth.  Liabilities  to  the  stockholders  of  the  association  for  divi- 
dends and  reserve  profits. 

1.  In  fixing  the  limitation  of  a  national  bank's  indebtedness  hereundo'.  It  was 
not  intended  to  exclude  from  the  amonnt  of  said  indebtednesB,  liabilities  upon 
circulating  notes,  accounts  for  deposits  and  for  moneys  collected,  bills  of  ex- 
change drawn  against  actual  credit  and  surplus  accumulations  belonging  to 
stockholders,  and  to  authorize  the  incurring  of  liabilities  for  othei  purpoaea 
equal  to  the  entire  capital.    Weber  V.  Spokane  Nat.  Bank,  50  Fed.  Bep.  736. 

2.  Contracts  of  corporations  creating  debta  in  excess  of  limitations  fixed  b; 
tiieir  charters  are  void,  and  such  debts  are  not  collectible  by  law  (Crampton  f). 
Zabriskie,  101  U.  S.  801,  26  L.  ed.  1070.  Daviee  Co.  v.  Dickinson,  117  U.  S.  8S7, 
29  L.  ed.  1026,  S  Sup.  Ct.  Bep.  807) ;  and  where  a  national  bank  gave  its  notat 
at  a  time  when  its  aggregate  indebtedness  eioeeded  the  amount  of  ita  capital 
stock,  held  in  an  action  against  a  receiver  of  the  bank  that  the  forgoing  defense 
was  available.    Id. 

§  6203.  [U.  S.  Comp.  Stat  1901,  p.  3495.}  No  association  shall. 
«ither  directly  or  indirectly,  pledge  or  hypothecate  any  of  its  notes 
of  circulation,  for.  the  purpose  of  procuring  money  to  be  paid  in  on  its 
capital  stock,  or  to  be  used  in  its  banking  operations,  or  otherwise; 
nor  shall  any  association  use  its  circulating  notes,  or  any  part  thereof, 
in  any  manner  or  form  to  create  or  increase  its  capital  stock. 

§  8204.  [U.  S.  Comp.  Stat  1901,  p.  3495.]  No  association,  «• 
any  member  thereof,  shall,  during  the  time  it  shall  continue  its  bank- 
ing operations,  withdraw,  or  permit  to  be  withdrawn,  either  in  the 
■form  of  dividends  or  otherwise,  any  portion  of  its  capital.    If  losses 
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have  at  snj  time  been  sastamed  }fy  aay  such  aasociation,  equal  to  or 
exceeding  its  undivided  profits  then  on  hand,  no  dividend  shall  be 
made;  and  no  dividend  shall  ever  be  made  by  any  association,  while 
it  oontinuee  its  banking  operations,  to  an  amount  greater  than  its  net 
profits  then  on  hand,  deducting  therefrom  its  losses  and  bad  debts. 
All  debts  due  to  enj  associations  on  which  interest  is  past  due  and 
unpaid  for  a  period  of  six  months,  unless  the  same  are  wdl  secured, 
and  in  process  of  collecti<m,  shall  be  considered  bad  debts  within  the 
meaning  of  this  section.  But  nothing  in  this  section  shall  prevent  the 
reduction  of  the  capital  stock  of  the  association  under  section  fifty- 
one  hundred  and  forty-three. 

Se«,  in  connection  wiUi  abore,  J^rimson,  Keorfvei,  c.  Lafflii^  17  Alb.  L.  J.  146, 
Fed.  Caa.  No.  7,393,  kff'd  103  U.  S.  803,  26  L.  ad.  6S4. 

Directors  are  not  persoiiAlly  liftble  for  money  p»id  out  u  dividend!  in  vioU* 
tion  of  above  section,  wtiere  the  "  bftd  debta  "  At  the  time  of  paying  ndi  divi- 
dends were  suppoied  to  lie  collectible.  Bad  judgment  in  this  reapoot  if  Dot 
joined  with  bad  faith  will  not,  nialce  luch  directors  persoojilly  liable.  Witter*, 
Receiver,  v.  Sowlee  «t  al.,  31  Fed.  Rep.  1. 

Tbe  personal  liability  gt  a  director  under  this  aection  cannot  be  otfotced  In 
an  action  at  law.     Wells  v.  Graves,  41  Fed.  Bep.  469. 

§  6206.  [U.  S.  Comp.  Stat  1901,  p.  3495.]  Every  as80ciati<H» 
which  shall  have  failed  to  pay  up  its  capital  stock,  as  required  by 
law,  and  every  association  whose  capital  stock  shall  have  become  im- 
paired by  loBsee  or  otherwise,  shall,  within  three  months  after  receiv- 
ing notice  thereoi  from  the  Comptroller  of  the  Currency,  pay  the 
deficiency  in  the  capital  stock,  by  assessment  upon  the  shareholders 
pro  rata  for  the  amount  of  capital  stock  held  by  each ;  and  the  Treas- 
urer of  the  United  States  shall  withhold  the  interest  upon  aU  bonds 
held  by  him  in  trust  for  any  such  association,  upon  notification  from 
the  Comptroller  of  the  Currency,  tmtil  otherwise  notified  by  him.  If 
any  such  association  shall  fail  to  pay  up  its  capital  stock,  and  shall 
refuse  to  go  into  liquidation,  as  provided  by  law,  for  three  months 
after  receiving  notice  from  the  Comptroller,  a  receiver  may  be  ap- 
pointed to  close  up  tbe  business  of  the  association,  according  to  the 
provisions  of  section  fifty-two  hundred  and  thirty-four.  [And  pro- 
vided. That  if  any  shareholder  or  shareholders  of  such  bank  shall 
neglect  or  refuse,  after  three  months'  notice,  to  pay  the  assessment, 
as  provided  in  this  section,  it  shall  be  the  duty  of  the  board  of  di- 
rectors to  cause  a  sufficient  amount  of  the  capital  stock  of  su(^  share- 
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holder  or  shareholders  to  be  sold  at  public  auction  (after  thirty  days' 
notice  shall  be  given  by  posting  such  notice  of  sale  in  the  office  of  the- 
bank,  and  by  publishing  such  notice  in  a  newspaper  of  the  city  or 
town  in  which  the  bank  is  located,  or  in  a  newspaper  published  near- 
est thereto),  to  make  good  the  deficiency;  and  the  balance,  if  any, 
ehall  be  returned  to  such  delinqu^it  shareholder  or  shareholders.] 

Matter  in  brackets  added  by  act  June  30,  1876,  S  4,  post. 

Wben  sued  hj  the  receiver  upon  an  asBeesment  made  b;  the  Comptroller,  tti« 
Htockholder  cannot  deny  the  validity  of  the  creation  of  the  bank,  nor  question 
the  decision  of  the  Comptroller  as  to  a  deficiency  of  assets,  nor  show  that  the 
proceedings  prior  to  the  making  of  the  aasessment  were  irregular.  Casey  c. 
Galli,  94  U.  S.  673,  24  L.  ed.  16S;  Olean  National  Bank  v.  Carll,  7  Hun,  237. 

See  notes  to  section  6161,  U.  8.  Comp.  SUt.  ISOl,  p.  3466. 

§  6206.  [U.  S.  Comp.  Stat.  1901,  p.  3496.]  No  association  shall 
at  any  time  pay  out  on  loans  or  discounts,  or  in  purchasing  drafts  or 
bills  of  exchange,  or  in  payment  of  deposits,  or  in  any  other  mode  pay 
or  put  in  circulation,  the  notes  of  any  bank  or  banking  association 
which  are  not,  at  any  such  time,  receivable,  at  par,  on  deposit,  and  in 
payment  of  debts  by  the  association  so  paying  out  or  circulating  such 
notes ;  nor  shall  any  association  knowingly  pay  out  or  put  in  circula- 
tion any  notes  issued  by  any  bank  or  banking  association  which  at  the 
time  of  such  paying  out  or  putting  in  circulation  is  not  redeeming  its 
circulation  notes  in  lawful  money  of  the  United  States. 

§  6207.  [U.  S.  Comp.  Stat.  1901,  p.  3496.]  No  association  shall 
hereafter  offer  or  receive  United  States  notes  or  national  bank-notes 
as  security  or  as  collateral  security  for  any  loan  of  money,  or  for  a 
consideration  agree  to  withhold  the  same  from  use,  or  offer  or  receive 
the  custody  or  promise  of  custody  of  such  notes  as  security,  or  as 
collateral  security  or  consideration  for  any  loan  of  money.  Any  asso- 
ciation offending  against  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  not  more  than 
one  thousand  dollars  and  a  further  sum  equal  to  one-third  of  tho 
money  so  loaned.  The  officer  or  officers  of  any  association  who  shall 
make  any  such  loan  shall  be  liable  for  a  further  sum  equal  to  one- 
quarter  of  the  money  loaned ;  and  any  fine  or  penalty  incurred  by  a 
violation  of  this  section  shall  be  recoverable  for  the  benefit  of  the 
party  bringing  such  snit. 
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§  6208.  [U.  S.  Comp.  Stat  1901,  p.  3497.]  It  shall  be  unlawful 
for  any  officer,  clerk,  or  agent  of  any  national  banking  association  to 
certify  any  check  drawn  upon  the  association  unless  the  person  or 
company  drawing  the  check  has  on  deposit  with  the  association,  at 
the  time  such  check  is  certified,  an  amount  of  money  equal  to  the 
amount  specified  in  such  check.  Any  check  so  certified  by  duly  au- 
thorized officers  shall  be  a  good  and  valid  obligation  against  the  asso- 
ciation ;  but  the  act  of  any  officer,  clerk,  or  agrait  of  any  association, 
in  violation  of  this  section,  shall  subject  such  bank  to  the  liabilities 
and  proceedings  on  the  part  of  the  Comptroller  as  provided  for  in 
section  fifty-two  hundred  and  thirty-four. 

See  Act  of  July  12,  ISS2,  !  13,  post. 

\.  This  section  does  not  invalidttte  a  promise  on  tbe  part  ol  a  national  bank 
to  pa;  a  check,  when  the  drawer  sball  have  funds  for  the  purpose  in  its  poa- 
Be><sion;  e.  g.,  whenever  a  draft  left  with  it  for  collection  b;  the  drawer,  and 
sulTicient  in  amount  for  tbe  purpose,  shall  have  been  paid.  National  Bank  v. 
National  Bank,  7  W.  Va.  64B. 

2.  A  violation  of  section  5208  by  a  Tiational  bank  by  over-certifying  checks 
does  not  preclude  the  bank  from  enforcing  its  claim  out  of  collateral  pledged  to 
■CKiure  the  indebtedness  of  the  drawer  of  the  check.  Thompson  et  al.  v.  National 
Bank,  47  Hun,  (121. 

3.  Tbe  fact  that  a  national  bank  which  agreed  to  pay  certain  checks  of  a 
customer  upon  receiving  collateral  security,  subsequently  certified  such  checks 
lor  the  holder  thereof,  although  in  excess  of  the  amount  held  on  deposit  for 
such  customer  in  violation  of  this  section,  will  not  authorise  the  owners  of  such 
collateral  to  repudiate  the  advances  and  recover  the  securities  unaffected  by  the 
lien.  Tbompson  v.  The  St.  Nicholas  Nat.  Bank,  113  N,  Y.  325,  21  N.  E.  67; 
aff'f!  47  Hun  821, 

4.  Where  a  national  bank  certifies  a  check  tor  a  depositor  on  the  faith  of  bonds 
left  with  it  as  collactoral  security  for  loans  notwithstanding  the  drawer  has  not 
sufficient  funds  on  deposit  to  equal  the  amount  of  the  check,  the  check  so  certi- 
fied is  a  g^ood  and  valid  obligation  against  the  bank,  and  the  title  of  the  bank 
to  the  bonds  is  not  impaired  although  the  certification  was  unlawful.  Thompson 
■e.  St.  Nicholas  Bank,  146  U.  S.  Reporto,  240.  3S  L.  ed.  B56,  13  Sup.  Ct.  Rep.  66. 

ii.  When  the  provisions  of  the  National  Banking  Act  prohibit  certain  acts  by 
banks  or  their  officers,  without  imposing  any  penalty  or  forfeiture  applicable 
to  particular  transactions  which  have  been  executed,  their  validity  can  be  ques- 
tioned only  by  the  United  States  and  not  by  private  parties.     Id. 

6.  Wrongful  intent  must  be  shown  to  obtain  conviction.  Spurr  r.  U.  S.,  174 
V.  S,  734,  43  L.  ed.  1152,  19  Sup.  Ct.  Itep.  812. 

§  6209.  [U.  S.  Comp.  Stat  1901,  p.  3497.]  Every  president, 
director,  cashier,  teller,  clerk,  or  agent  of  any  association,  who  em- 
bezzles, abstracts  or  wilfully  misapplies  any  of  the  moneys,  funds,  or 
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credits  of  the  association;  or  who,  without  authority  from  the  di- 
rectors, isaues  or  puts  in  circulation  any  of  the  notes  of  the  associa- 
tion; or  who,  without  such  authority,  issues  or  puts  forth  any  cer- 
tificate of  deposit,  draws  any  order  or  bill  of  exchange,  makes  any 
acceptance,  assigns  any  note,  bond,  draft,  bill  of  exchange,  tnortgag<!, 
judgment,  or  decree;  or  who  makes  any  false  entry  in  any  book,  re- 
port, or  statement  of  the  association,  with  intent,  in  either  ease,  to 
injure  or  defraud  the  association  or  any  other  company,  body  politic 
or  corporate,  or  any  individual  person  or  to  deceive  any  officer  of  the 
association,  or  any  agent  appointed  to  examine  the  affairs  of  any 
such  association;  and  every  person  who  with  like  intent  aids  or  abets 
any  officer,  clerk  or  agent  in  any  violation  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  Ics^ 
than  five  years  nor  more  than  ten, 

1.  Where  a  president  of  a  bank,  charged  as  a  trustee  with  the  administratioD 
of  the  funds  of  the  bank  in  his  hands,  converts  them  to  his  own  use,  he  embeiztes 
and  abstTaets  them  within  this  section,  unless  he  ahovs  authority  for  so  doing. 
In  the  Matter  of  Van  Campen,  2  Ben.  423,  Fed.  Cas.  No.  lS,83fi. 

2.  Where  false  entries  are  made  b;  a  clerk  in  accordance  with  directions  of 
the  president  of  a  bank,  this  it  sufficient  to  make  the  president  a  principal  in 
the  offense,  and  to  constitute  a  making  of  the  entries  b^  him.    Id. 

3.  It  was  intended  In  this  section,  bj  the  use  of  the  word  "misapply,"  to  cover 
esses  of  unlawful  dealing  with  the  funds  of  a  bank  by  its  officers,  although  with- 
out corrupt  motive  —  the  word  "embezzle"  and  perhaps  the  word  "abstract" 
referring  to  sets  done  for  the  actor's  benellt  as  against  the  bank.  Nor  do  the 
words  "  with  intent  to  injure  or  defraud,"  coupled  with  the  former,  defeat  this 
intention,  for  while  the  word  "defraud"  may  be  limited  to  a  malicious  dealing 
with  property  tor  the  personal  advantage  of  the  doer,  the  word  "injure"  is  not 
of  such  limited  application,  and  was  doubtless  inserted  U>  cover  cases  of  misappli- 
cation, causing  injury  to  the  association,  without  benefit  to  the  offender.  Hence 
the  guilty  intent,  required  by  the  section,  would  be  shown  by  proof  of  genera) 
guilty  intent  involved  in  the  act  knowingly  committed,  and  this  though  it  be 
admitted  that  no  personal  pecuniary  benefit  was  anticipated  by  the  actor.  Proof 
of  the  latter  fact  may,  therefore,  be  properly  rejected.  United  States  t>.  Taintor, 
11  Blatcbf.  .177,  Fed.  Cas.  No.  18,429,  concurred  in  by  Woodbuit,  Biatcrfou> 
and  Bekoiict,  JJ.,  but  see  following  note. 

4.  The  willful  misapplication,  made  an  offense  by  this  section,  does  not  mean 
acts  of  official  maladministration  referred  to  in  sertion  S23Q,  U.  S.  Comp.  Stat. 
1901,  p.  3516.  "  It  must  be  a  willful  misapplication  for  the  use  or  benefit  of  the 
party  charged  or  of  some  person  or  company  other  than  the  aasodation.  witb 
intent  to  injure  and  defraud  the  association,  or  some  other  body  corporate  or 
some  other  natural  person."  Woods,  J.,  656,  27  L.  ed.  520,  2  Sup.  Ct  Itep.  612. 
Hence  the  purchase  by  a  bank  of  its  own  shares,  when  not  necessary  to  prevent 
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a  loss  on  a  debt  due  it,  ia  not  a  eriiniDal  misapplicoitioii  of  its  funds.    United 
SUtes  t.  Britton,  107  V.  S.  668,  27  L.  ed.  625,  2  Snp.  Ct  Rep.  612. 

5.  The  purchase  of  stock  In  TioUtion  of  section  6201,  U.  S.  R.  S.,  U.  S.  Comp. 
Stat.  1901,  p,  3464,  though  made  with  intent  to  defraud,  and  bj  one  or  more 
of  the  otReaa  of  the  bank  named  in  this  section,  is  not  a  crime  under  this  section. 
107  U.  S.  660,  27  L.  «d.  C20,  2  Sup.  Ct.  Rep.  612. 

6.  It  is  not  an  offense  under  this  section  where  an  insolTent  officer  of  a 
national  bank  procures  the  directors  to  discount  his  note,  with  an  inaolvent 
indoraer  as  security,  they  knowing  the  facta,  and  he  using  the  proceeds  of  the 
discount  for  his  own  purpows.  United  States  V.  Britton,  108  U.  S.  193,  27  L.  ed. 
701,  2  Sup.  Ct.  Rep.  626. 

7.  Nor  would  it  constitute  a  criminal  misapplication  of  the  tunda  of  a  national 
bank  for  the  president,  even  though  specially  charged  !>;  the  directors  with  the 
duty  of  looking  after  the  deposits  of  debtors  of  the  bank,  and  of  applying  their 
deposits  to  the  payment  of  their  debts,  to  allow  a  depositor,  while  indebted  to 
the  association,  to  withdraw  and  assign  to  another  bank  his  deposit  in  the 
first.    IA 

8.  The  directors  of  a  national  bank,  while  they  may  be  subject  to  a  personal 
liability  for  damages,  are  not  rendered  liable  to  a  criminal  prosecution,  where 
they  declare  a  dividend  by  the  aseodation  when  there  are  no  net  profits  to  pay 
it.     lOS  U.  S.  199,  27  L.  ed.  698,  2  Sup.  Ct.  Rep.  631. 

9.  It  is  competent  for  a  State  to  protect,  by  penal  enactments,  its  citizens  in 
their  businees  dealings,  whaterer  they  may  be,  with  a  national  bank,  located 
within  its  limits.  Such  an  enactment  ia  not  predicted  on,  and  has  no  relation 
to  any  law  of  Congress  or  offense  cerated  thereby,  of  which  State  courts  have  no 
Jurisdiction.    State  c.  Tuller,  34  Conn.  260. 

10.  Hence  b  penal  statute  of  a  State  relating  to  eml>eEElement  by  the  officers 
of  a  bank,  applies  to  officers  of  a  national  bank  who  purloin  a  special  deposit 
made  bv  one  of  its  customers,  but  it  is  inoperative  in  respect  to  the  embexzle- 
ment  of  the  property  of  the  bank  by  its  aigenta,  for  which  the  Act  of  Congress 
provides  a  remedy.    Id. 

11.  The  fact  that  an  officer  of  a  national  bank  is  sabject  to  punishment  under 
this  section  for  a  breach  of  trust  does  not  relieve  him  from  liabili^  to  punish- 
ment for  the  same  act  as  a  larceny  at  common  law,  or  under  State  statutes. 
There  ie  no  identity  in  the  character  of  the  two  offenses.  Exclusive  jurisdiction 
of  the  one  does  not  exclude  jurisdiction  of  the  other.  Commonwealth  v.  Barry, 
116  MaM.  6. 

12.  An  officer  of  a  national  bank  who  makes  false  credits  in  favor  of  a  firm 
of  which  he  is  a  member  and  allows  the  money  represented  by  such  false  credits 
to  be  drawn  out  by  his  partner  in  pursuance  of  an  agreement  with  him  to  that 
effect,  is  guilty  of  a  violation  of  above  section.  As  to  the  guilt  under  this  section 
there  is  no  distinction  between  a  loan  made  for  fraudulent  purposes,  and  an 
application  with  like  fraudulent  intent  in  a  form  other  than  a  loan.  U.  S.  t). 
Fish,  24  Fed.  Rep.  636. 

13.  Allowing  partners  to  overdraw  account  with  intent  to  defraud  is  within 
the  meaning  of  above  section.     Id. 

14.  In  an  indictment  under  section  6209,  U.  S.  Comp.  SUt.  1901,  p.  3497,  for 
willfully  misapplying  funds  of  a  national  bank  it  Is  not  necessary  to  charge  that 
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the  funds  migftpplied  have  been  previously  intruHted  to  defeDd&nt.  A  willful  kDd 
criroiDal  mi aap plication  may  be  made  by  an  officer  or  agent  without  having  pre- 
viously received  them  into  his  manual  possession.  U.  S.  c.  Northway,  120  U.  S. 
327,  30  L.  ed.  6«4,  7  Sup.  Ct.  Rep.  560. 

16.  DirectorB  of  a  natioDal  bank  are  oQlcera  thereof  within  the  meaning  of 
this  section.  It  depends  on  the  circumstances  connected  with  the  bank  itself 
whether  the  teller  is  an  officer  or  only  an  employe  or  clerk.  United  States  v. 
Means,  42  Fed.  Rep.  SSS. 

10.  It  makes  no  difference  whether  one  or  all  of  the  officers  of  the  bank  were 
-deceived  or  were  intended  to  be  deceived  ae  to  liability  under  this  section.    Id. 

17.  Making  actual  entry  of  an  actual  traueaction,  however  fraudulent  the 
transaction  was,  is  not  a  false  entry  under  this  section  "Aiders  and  abettors" 

'  defined.  Pieaident'e  duUes.  Coffin  v.  V.  S.,  16Q  U.  8.  403,  39  L.  ed.  494,  15 
Sup.  Ct.  Rep.  3S4. 

13.  The  penalty  applies  to  any  bank  agent  making  a  false  entry  in  a  report 
even  if  unverified,  Cochran  v.  U.  S.,  157  U.  S.  293,  39  L.  ed.  700,  16  Sup.  Ct. 
Bep.  628. 

10.  Violation  of  this  section  held  to  be  an  "  infamous  crime."  Folsom  t>.  U.  S., 
100  U.  S.  122,  40  L.  ed.  363,  10  Sup.  Ct.  Bep.  222. 

20.  Violation  includes  false  entry  made  1^  direction  with  intent  to  defraud  or 
deceive  and  includes  false  deposit  slip.  Agnew  v.  V.  S.,  105  U.  S.  62,  41  L.  ed. 
030,  17  Sup.  Ct.  Rep.  235. 

21.  Entries  in  reports  as  loans  and  discounts  of  overdrafts  of  customera  do  not 
violate  this  section.  Graves  c.  U.  S.,  186  U.  8.  329,  41  L.  ed.  734,  17  Sup.  Ct. 
Rep.  393. 

§  5210.  [U.  S.  Comp.  Stat  1901,  p.  3498.]  The  president  and 
cashier  of  every  national  banking  association  shall  cause  to  be  kept 
at  all  times  a  full  and  correct  list  of  the  names  and  residences  of  all 
the  shareholders  in  the  association,  and  the  number  of  shares  held 
by  each,  in  the  office  where  its  business  is  transacted.  Such  list  shall 
be  subject  to  the  inspection  of  all  the  sbareholdera  and  creditors  of 
the  association,  and  the  officers  authorized  to  assess  taxes  under  State 
authority,  during  business  houra  of  each  day  in  which  business  may 
be  legally  transacted.  A  copy  of  such  list,  on  the  first  Monday  of 
July  of  each  year,  verified  by  the  oath  of  such  president  or  cashier, 
shall  be  transmitted  to  the  Comptroller  of  the  Currency. 

S«e,  in  connection  with  above,  Johnson,  Receiver,  v.  Lafflin,  17  Alb.  L.  J.  146, 
Fed.  Cas.  No.  7,393. 

1.  The  provision  that  national  banks  shall  keep  open  for  inspection  a  list  of 
stockholders  was  intended  to  give  creditors  and  state  officers  opportuni^  for 
information  aa  to  liability  of  stockholders.  Pauly  v.  State  Loan  Ann'n,  1S5  U.  S. 
621,  41  L.  ed.  860,  17  Sup.  Ct.  Bep.  405. 

2.  A  shareholder  of  a  national  bank  is  entitled  to  examine  its  list  of  share- 
holders and  to  make  extracts  therefrcnn   tor  the  purpose  of  negotiating  for  the 
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purchase  of   iU   stock.      The   State   corpomtion   laws   apply  to  nfttional   baoki. 
People  ex  reL  Lorge  «.  Consol.  Nat.  Bank,  106  App.  Div.  409. 

§  6211.  [U.  S.  Comp.  Stat  1901,  p.  3498.]  Every  association 
shall  make  to  the  Comptroller  of  the  Currency  not  less  than  five  re- 
ports during  each  year,  according  to  the  form  which  may  be  pre- 
scribed by  him,  verified  by  the  oath  or  affirmation  of  the  president  or 
cashier  of  such  association,  and  attested  by  the  signature  of  at  least 
three  of  the  directors. 

Each  such  report  shall  exhibit  in  detail  and  under  appropriate 
heads,  the  reeoorces  and  liabilities  of  the  association  at  the  close  of 
business  on  any  past  day  by  him  specified;  and  shall  be  transmitted 
to  the  Comptroller  within  five  days  after  the  receipt  of  a  request  or 
requisition  therefrom  from  his,  and  in  the  same  form  in  which  it  is 
made  to  the  Comptroller  shall  be  published  in  a  newspaper  published 
in  the  place  where  such  association  is  esbablished,  or  if  there,  is  no 
newspaper  in  the  place,  then  in  the  one  published  nearest  thereto  in 
the  same  county,  at  the  expense  of  the  association;  and  such  proof 
of  publication  shall  be  furnished  as  may  be  required  by  the  Comp- 
troller. The  Comptroller  shall  also  have  power  to  oall  for  special  re- 
ports from  any  particular  association  whenever  in  his  judgment  the 
same  are  necessary  in  order  to  a  full  and  complete  knowledge  of  its 
condition. 

See  Act  of  Februaij  Z6,  1S8],  pott.      See  Act  of  June  30,  1876,  post. 

§  6212.  [U.  S.  Comp.  Stat  1901,  p.  3499.]  In  addition  to  the 
reports  required  by  the  preceding  section,  each  association  shall  re- 
port to  the  Comptroller  of  the  Currency,  within  ten  days  after  de- 
claring any  divid^id,  the  amount  of  such  dividend,  and  the  amount 
of  net  earnings  in  excess  of  such  dividend.  Such  report  shall  be 
attested  by  the  oath  of  the  president  or  cashier  of  the  association. 

§  6213.  [TT.  S.  Comp.  Stat  1901,  p.  3499.]  Every  association 
which  fails  to  make  and  transmit  any  report  required  under  either  of 
the  two  preceding  sections  shall  be  subject  to  a  penalty  of  one  hun- 
dred dollars  for  each  day  after  the  periods,  respectively,  therein  men- 
tioned, that  it  delays  to  make  and  transmit  its  report.  Whenever 
any  association  delays  or  refuses  to  pay  the  penalty  herein  imposed, 
after  it  has  been  assessed  by  the  Comptroller  of  the  Curroicy,  the 
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amount  thereof  maj  be  retained  bj  the  Treaeorer  of  the  United 
&tat«fl,  npon  the  order  of  the  Comptroller  of  the  Currency,  out  of 
the  intereet^  as  it  may  become  due  to  the  association  on  the  bonds 
deposited  with  him  to  secure  circulation.  All  sums  of  money  col- 
lected for  penalties  mider  this  section  shall  be  paid  in  to  the  Treasury 
of  the  United  States. 

"  §  5214.  National  banking  associations  having  on  depoeit  bonds 
of  the  United  States,  bearing  interest  at  the  rate  of  two  per  centum 
per  annnm,  including  the  bonds  issued  for  the  construction  of  the 
Panama  Canal,  under  the  proTisions  of  section  eight  of  'An  Act  to 
provide  for  the  construction  of  a  canal  connecting  the  waters  of  thj' 
Atlantic  and  Pacific  oceans,'  approved  June  twenty-ei^t^,  nineteen 
hundred  and  two,  to  secure  its  circulating  notee,  shall  pay  to  the 
Treasurer  of  the  United  States,  in  the  months  of  January  and  July, 
a  tax  of  one-fourth  of  one  per  centum  each  half  year  upon  the  average 
amount  of  such  of  its  notes  in  circulation  as  are  based  upon  the  de- 
posit of  such  bonds;  and  such  associations  having  on  deposit  bonds  of 
the  United  States  bearing  interest  at  a  rate  hi^er  than  two  per  ceo- 
tum  per  «T<»i>m  shall  pay  a  tax  of  one-half  of  one  per  centum  each 
half  year  upon  the  Average  amount  of  such  of  its  notes  in  circulation 
as  are  based  upon  the  deposit  of  such  bonds.  National  banking  asso- 
ciations having  circulating  notes  secured  otherwise  than  by  bonds  of 
the  United  States  shall  pay  for  the  first  month  a  tax  at  the  rate  of 
five  per  centum  per  annum  npon  the  average  amount  of  such  of  their 
oot^  in  circulation  as  are  based  upon  the  deposit  of  such  securities, 
and  afterwards  an  additional  tax  of  one  per  centum  per  annum  for 
each  month  until  a  tax  of  ten  per  centum  per  annum  is  reached,  and 
thereafter  such  tax  of  ten  per  centum  per  annum,  upon  the  average 
amount  of  such  notes.  Every  national  banking  association  having 
outstanding  circulating  notes  secured  by  a  deposit  of  other  securities 
than  United  States  bonds  shall  make  monthly  returns,  under  oath  of 
its  president  or  cashier,  to  the  Treasurer  of  the  United  States,  in 
such  form  as  the  Treasurer  may  prescribe,  of  the  average  mouthy 
amount  of  its  notes  so  secured  in  circulation ;  and  it  shall  be  the  duty 
of  the  Comptroller  of  the  Currency  to  cause  such  reports  of  notes  in 
circulation  to  be  verified  by  examination  of  the  banks'  records.  The 
taxes  received  on  circulating  notes  secured  otherwise  than  by  Ixmds 
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of  the  United  States  diall  be  paid  into  the  Division  of  Redemption  of 
the  Treasiuy  and  credited  and  added  to  the  reserve  fund  held  for  the 
redemption  of  United  States  and  other  notes." 

(As  amended  Uajr  30,  190S.) 

Bee  Act  of  March  3,  1683,  and  note*  to  MeUon  6219,  U.  S.  Comp.  BUt.  1001, 
p.  3602. 

Bee  Mction  13,  Act  of  MAich  14,  1000,  pott. 

§  fi21«.  [U.  S.  Comp.  Stat  1901,  p.  3601.]  In  order  to  enable 
the  Treasurer  to  assess  the  duties  imposed  1^  the  preceding  section, 
each  association  shall,  within  ten  days  from  the  first  days  of  Jan- 
uary and  July  of  each  year,  make  a  return,  under  the  oath  of  its 
president  or  cashier,  to  the  Treasurer  of  the  United  States,  in  such 
form  aa  the  Treasurer  may  prescribe,  of  the  average  amount  of  its 
notes  in  circulation,  and  of  the  average  amount  of  its  deposits,  and 
of  the  average  amount  of  its  capital  stock,  beyond  the  amount  in- 
vested in  United  States  bcrnds,  for  the  aiz  months  next  preceding  the 
most  recent  first  day  of  Januaiy  or  July.  Every  association  which 
fails  so  to  make  such  return  shall  be  liable  to  a  penalty  of  two  hun- 
dred dollars,  to  be  collected  either  out  of  the  interest  aa  it  may  be- 
come due  such  association  on  the  bonds  deposited  with  the  Treasurer, 
or,  at  his  option,  in  the  manner  in  which  penalties  are  to  be  collected 
of  other  corporations  under  the  laws  of  the  United  States. 

§  6216.  [U.  S.  Comp.  Stat  1901,  p.  8501.]  Whenever  any  asso- 
ciation fails  to  make  the  half-yearly  return  required  by  the  preceding 
section,  the  duties  to  be  paid  by  such  association  shall  be  aseessed 
upon  the  amount  of  notes  delivered  to  such  association  by  the  Comp- 
troller of  the  Currency,  and  upon  the  highest  amount  of  its  deposits 
and  capital  stock,  to  be  ascertained  in  such  manner  as  the  Treasurer 
may  deem  best. 

§  6217.  [U.  S.  Comp.  Stat  1901,  p.  3601.]  Whenever  an  asso- 
ciation fails  to  pay  the  duties  imposed  by  the  three  preceding  sec- 
tions, the  sums  due  may  be  collected  in  the  manner  provided  for  the 
collection  of  United  States  taxes  from  other  corporations;  or  the 
Treasurer  may  reserve  the  amount  out  of  the  interest  as  it  may 
become  due,  on  the  bonds  deposited  with  him  by  such  defaulting 
association. 


D.qit.zeaOvGoOt^lc 


676  THE    NATIONAL    BANEINO    LAW. 

The  obligations  and  penalties  imposed  on  national  banks  by  uctiona  S214-S217, 
U.  8.  Comp.  Stat.  1901,  pp.  3600-3501,  relate  to  solvent  banks  and  not  to  a  bank 
in  the  liands  of  the  Comptroller  of  the  Currency.  Jackson,  Beeefver,  v.  United 
States,  20  Court  of  Claims,  296. 

§  6218.  [U.  S.  Comp.  Stat  1901,  p.  3602.]  In  all  casee  where  an 
association  has  paid  or  may  pay  in  excess  of  what  may  be  or  has  been 
found  due  from  it,  on  account  of  the  duty  required  to  be  paid  to  the 
Treasurer  of  the  United  States,  the  aesociatitm  may  state  an  account 
therefor,  which  on  being  certified  by  the  Treasurer  of  the  United 
States  and  found  correct  Iry  the  first  Comptroller  of  the  Treasury, 
shall  be  refunded  in  the  ordinary  manner  by  warrant  on  the  Treas- 
ury. 

§  6219.  [U.  S.  Comp.  Stat.  1901,  p.  8602.]  Nothing  herein  shall 
prevent  all  the  shares  in  any  association  from  being  included  in  Uie 
valuation  of  the  personal  property  of  the  owner  or  holder  of  sndt 
shares,  in  assessing  taxes  imposed  by  authority  of  the  State  within 
which  the  association  is  located ;  but  the  legislature  of  each  State  may 
determine  and  direct  the  maimer  and  place  of  taxing  all  the  sharaa 
of  national  banking  associations  located  within  the  State,  subject  only 
to  the  two  restrictions,  that  the  taxation  shall  not  be  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  such  State,  and  that  the  shares  of  any  nati«ial 
banking  association  owned  by  non-residents  of  any  State  shall  be 
taxed  in  the  city  or  town  where  the  bank  is  located,  and  not  else- 
where. Nothing  herein  shall  be  construed  to  exempt  the  real  prop- 
erty of  associations  from  either  State,  ootmty  or  municipal  taxes,  to 
the  same  extent,  according  to  its  value,  as  other  real  proper^  is 
taxed. 

1.  Under  this  section  and  within  the  limitations  therein  prescribed,  the  whole 
Interest  of  a  shareholder  in  the  shares  held  l^  him  in  a  national  bank  are  left 
subject  to  State  taxation,  which  the  State  has  a  sovereign  ri^t  and  conearreut 
power  with  Congress  to  impose  (but  from  the  exercise  of  which  OongnM,  ly 
reason  of  its  paramount  authority,  may  exclude  the  State),  aKhongb  the  capital 
of  such  bank  be  wholy  invested  in  securities  of  the  United  States.  Tan  Allen  v. 
Assessors,  3  Wall.  373,  18  L.  ed.  229. 

i.  The  intention  of  Congress  in  the  first  of  said  limitations  was  that  the  rate 
of  taxation  of  the  shares  should  be  the  same,  or  not  greater,  than  npon  the 
moneyed  capital  of  the  individual  dtieen  which  is  subject  or  liable  to  taxation. 
That  is,  no  greater  proportion  or  percentage  of  tax  in  the  valuation  of  the  shares 
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should  be  levied,  than  upon  other  moneyed  t&xable  eapitsJ  in  the  h>iidB  of  the 
citiiens.     Id. 

3.  The  teat  by  which  to  prevent  diBCiimination  against  the  *hare«  !■  confined 
to  the  rate  of  asgeBsments  upon  moneyed  capita]  in  the  hands  of  individual 
citisens,  BO  that  the  fact  of  iniiurance  companies  created  under  the  laws  of  th« 
State,  and  doing  businesH  in  the  city  of  New  York,  being  reepactively  asaeued 
Upon  the  balance  of  their  capital  and  surplus  profits,  liable  to  taxation,  after 
deducting  therefrom  such  part  as  is  invested  in  United  States  securities,  has  no 
bearing  on  the  question  of  the  taxation  of  shares.  These  institutions  are  not 
vitbin  the  words  or  the  contemplation  of  Congress;  tbej  are  taxed  on  their 
capital,  and  not  on  the  shareholder,  at  the  same  rate  as  other  personal  property 
in  the  SUte.    People  v.  The  Commissiouere,  4  Wall.  244,  18  L.  ed.  344. 

4.  Shares  of  stock  in  national  banka  are  a  species  of  personal  proper^  which 
is  in  one  sense,  intangible  and  incorporeal,  but  the  law  which  creates  them  may 
separate  them  from  the  person  of  their  owner  for  the  purposes  of  taxation,  and 
give  them  a  situs  of  their  own.  This  has  been  done  by  this  section,  which  is  a 
law  of  the  property,  and  by  virtue  of  which  every  person,  resident,  or  non-resident, 
on  becoming  owner,  voluntarily  subjects  himself  to  the  jurisdiction  of-the  State 
in  wbich  the  bank  is  established  for  all  the  purposes  of  taxation  on  account  of 
such  ownership,  and  the  State  may  legislate  accordingly.  Tappan  v.  Merchants' 
National  Bank,  19  Wall.  490,  22  L.  ed.  1S9. 

6.  The  effect  of  this  section  is  not  limited  to  a  discrimination  in  the  percent- 
age levied  as  a  tax  without  regard  to  equality  in  the  valuation  on  which,  that 
tax  is  levied.  It  is  intended  to  prevent  any  rule  of  valuation  which  will  operate 
unjustly  or  unequally  against  these  shares,  as  well  as  to  secure  unifonnity  in 
percentage.     People  v.  Weaver,  100  U.  S.  539,  26  L.  ed.  706. 

In  this  case  it  was  held  that  a  statute  of  the  State  of  New  York,  which  refused 
to  plaintiff  the  same  deduction  for  debts  due  by  him  from  the  valuation  of  bis 
shares  of  national  bank  stock,  that  it  allows  to  those  who  have  moneyed  capital 
otherwise  invested,  is  in  conSict  with  this  section. 

6.  Where,  notwithstanding  a  statute  required  all  moneyed  capital  to  be  ap- 
praised for  the  purpose  of  taxation  at  its  true  cash  value,  the  assessors  system- 
atically appraise  all  other  moneyed  capital  at  much  less  than  its  true  value  while 
national  bank  shares  are  assessed  at  their  full  value.  Held,  that  the  tax  on 
shares  thus  assessed  was  invalid,  and  that  upon  payment  into  court  of  the 
amount  due  upon  a  valuation  determined  according  to  the  rule  by  which  other 
moneyed  capital  is  valued,  a  court  of  equity  will  restrain  the  collection  of  the 
balance.  Petton  v.  Commercial  National  Bank,  101  U.  S.  143,  26  L.  ed.  W31.  See, 
also,  on  this  subject,  Cummlngs  c.  Merchants'  National  Bank,  101  U.  S.  153,  26 
L.  ed.  903;  Pollard  c.  Zuber,  65  Ala.  635;  Miller  v.  Heilburn,  68  Cal.  133. 

7.  But  where  by  a  State  statute  the  citizen  may  have  the  amount  of  bis 
indebtedness  deducted  from  the  total  value  of  his  personal  property,  thus  ascer- 
taining the  amount  of  his  personal  estate  subject  to  taxation,  and  a  subsequent 
statute  relating  to  taxation  of  bank  shares  makes  no  provision  for  such  deduc- 
tion, the  latter  statute  is  nevertheless  the  valid  rule  for  assessing  such  shares 
in  all  instanceE  which  there  are  no  debts  to  be  deducted.  That  the  latter  statute 
does  not  authorize  a  deduction  for  debts  does  not  invalidate  it,  except  as  to  that 
distinct   and   separable    principle.    Under   such    statutes,   assessments  of   bank 


..Goot^lc 


€78  THE    ITATIONAI.   BAHKIITO    LAW. 

BhareB,  where  there  are  no  debts  to  deduct,  are  valid.  Even  in  cases  o(  aaaeas- 
menta  where  debts  exist,  which  abould  be  deducted,  but  are  not,  the  a«aesHmeiit« 
are  voidable  only.  Dot  void.  SupervlsOTS  of  Albany  v.  Stanley,  105  U.  8.  306,  2« 
L.  ed.  1044. 

6.  National  bank  shares  may  be  easesaed  for  tbe  purpoae  of  taxation  at  an 
amount  above  tbe  par  value,  when  the  latter  is  exceeded  by  tbe  market  value, 
if  such  valuation  is  made  by  the  State  law,  on  other  moneyed  capital  in  the 
aeseasment  of  taxes.    Hepburn  v.  School  Directora,  23  Wall.  480,  23  L.  ed.  112. 

9.  Tbe  Tight  of  a  national  bank  to  conduct  its  buaiuesa  ia  in  no  way  depend* 
ent  on  a  license  to  be  obtained  from  the  State  where  located,  or  any  of  its  munici- 
palities, and  a  fee  therefore  cannot  be  exacted.  Carthage  v.  Carthage  National 
Bank,  71  Mo.  508,  30  Am.  Rep.  494;  National  Bank  c.  Titnsville,  13  Fed.  Rep. 
429. 

10.  By  a  statute  of  Pennsylvania,  it  was  enacted  that  "  all  mortgages,  judg- 
ments, reoogaizancea  and  money  owing  upon  articlea  of  a^eement  for  the  ml* 
of  real  estate  shall  be  exempt  from  taxation,  except  for  State  purpoaea."  It  waa 
objected  that  this  exemption  by  relieving  certain  specifled  proper^  from  taxa- 
tion brou^t  the  case  within  the  first  restriction  mentioned  in  this  aeetion,  and 
thus  violated  the  tax  sought  to  be  enforced.  The  court  held  otherwise  in  Hep- 
bum  c.  School  Directors,  23  Wall.  480,  23  L.  ed.  112.  See  Adanu  c.  Nashville, 
gs  U.  S.  (S  Otto)   1»,  24  L.  ed.  3S0. 

11.  Where  national  bank  sbaree  are  required  in  any  State  to  be  taxed  at  their 
par  value,  the  surplus  fund,  if  any,  of  such  bank,  in  excese  of  tbe  amoimt  tb^ 
are  required  by  law  to  keep  on  hand,  is  taxable  (First  National  Bank  c.  Peter- 
borough, 56  N.  H.  38,  22  Am.  fiep.  416),  and,  when  the  State  laws  so  provide, 
may  be  taxed  against  tht-  bank  as  to  non-residenta ;  but  where  such  law  provides 
that  it  be  taxed  in  connection  with  the  capital  stock  in  the  hands  of  the  stodc- 
holders,  it  is  not  taxable  separately.  State,  etc.  v.  City  of  Newark,  10  Yroom, 
360;  reversed,  11  id.  5S0,  on  ground  that  bank  cannot  be  taxed  for  shares  of 
resident  stockbolders   (note  amended  in  accordance  therewith). 

12.  The  surplus  fund  which  a  national  bank  is  required  by  this  section  to 
reserve  from  its  net  profits  is  not  excluded  in  the  valuation  of  its  shares  for 
Uxation.  Strafford  National  Bank  v.  Dover,  S8  N.  H,  31S;  First  National  Bank 
V.  Peterborough,  66  id.  38,  22  Am.  Bep.  416;  Tbomp.  N.  B.  Cases,  068;  Natlooal 
Bank  o.  Commonwealth,  B  Wall.  3S3,  10  L.  ed.  701;  Tbomp.  N.  B.  Cases,  34; 
People  V.  Commissioners,  6T  N.  Y.  616;  5.  C,  94  U.  5.  41B,  24  L.  ed.  104. 

13.  The  personal  proper^  of  an  insolvent  national  bank,  in  the  hands  (rf  a 
receiver  appointed  under  section  5234,  U.  S.  Comp.  Stat.  1901,  p.  3607,  is  exempt 
from  taxation  under  State  laws.  Such  property  is  legal  contemplation  itiU 
belongs  to  the  bank,  though  in  the  bands  of  a  receiver,  to  be  administered  under 
tbe  law.  Tbe  bank  does  not  cease  to  exist  on  the  appointment  of  a  received,  tti 
corporate  capacity  continues  until  its  affairs  are  finally  wound  up  and  ita  aaaeta 
distributed.  If  the  shares  have  any  value,  they  are  taxable  in  the  handa  of  the 
holders  or  owners  under  this  section;  but  tbe  property  held  by  the  receiver  ia 
exempt  to  tbe  sane  extent  it  waa  before  his  appointment.  Waira,  C-  J.  Koaen* 
blatt  V.  Johnston,  104  U.  S.  (14  Otto)  462,  2S  L.  ed.  832. 

14.  The  tax  on  capital  and  depoeits  was  abolished  by  tbe  Act  of  Maieb  3. 
18S3,  and  It  is  a  question  bow  far  the  same  is  retroactive.    The  tax  of  one  half 
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of  ooe  perceBtum  e«i:h  half  year  on  Dot«g  in  cireumatifw  is  all  that  rematiu  of 
the  origina]  act.    See  Act  of  March  3,  1SS3,  pott. 

15.  The  purpose  of  Congress  in  flzing  limits  to  State  taxation  of  shares  of 
national  banks  was  to  prevsnt  the  State  from  ersating  anfrieud^  competition 
bv  favoring  institutitms  or  indiridiialB  cajrying  on  a  similar  business. 

The  term  "  moneyed  capital,"  as  used  in  section  5819,  U.  S.  Comp.  Stat.  1001, 
p.  3S02,  includes  capital  employed  in  national  banks,  and  capital  employed  bj 
individuals  in  the  business  of  making  profit  by  the  use  of  mon^ed  capital  as 
money.  It  does  not  include  the  capital  of  a  corporation  even  if  its  business  is 
such  as  to  make  its  shares  moneyed  capital  when  in  the  hands  of  individuals,  or 
if  it  invests  capital  in  securities  payable  in  money.  Savings  banks  deposits  are 
exempted  from  taxation  in  New  York  tor  just  reasons,  and  such  exemption  does 
not  discriminate  nnjustly  against  national  bank  investments.  Mercantile  Bank 
t.  New  York,  121  U.  S.  138,  30  L.  ed.  B»8,  7  Sup.  Ct.  Eop.  826,  followed  in  125 
U.  S.  60,  31  L.  ed.  680,  8  Sup.  Ct.  Rep.  TT2. 

16.  Section  5219,  U.  S.  Comp.  Stat.  1001,  p.  3502,  does  not  require  perfect  uni- 
formity of  taxation  between  national  and  State  banks;  but  requires  the  avoid- 
ance of  a  method  of  discrimination  unfavorable  to  investments  in  national  banka 
and  favorable  to  State  banks  and  corporations. 

A  statute  regulating  State  taxation  which  is  not  on  its  fact  Intended  to  dis- 
criminate ai  above,  in  the  absence  of  proof  that  it  works  an  actual  and  unjust 
discrimination,  will  not  he  unconstitutional.  Davenport  Bank  v.  Davenport 
Board  of  Equalization,  123  U.  S.  83,  31  L.  ed.  04,  8  Sup,  Ct.  Rep.  73.  Affirmed 
in  Bank  of  Redempticm  v.  Boston,  185  U.  S.  SO,  31  L.  ed.  680,  8  Sap.  Ct.  Rep.  778. 

17.  The  intent  of  this  Section  is  to  permit  the  State  in  which  a  national  bank 
is  located,  to  tax  the  shares  of  capital  stock  without  r^ard  to  the  realdaicea 
of  the  owners  of  such  shares;  subject,  however,  to  the  limitations  of  the  section. 
This  is  also  the  intent  where  national  banks  in  other  States  are  the  owners  of 
such  stock.  Bank  of  Redemption  «.  Boston,  185  U.  S.  SO,  31  L.  ed.  680,  B  Sup. 
Ct.  Rep.  772. 

18.  Where  a.  county  officer  fixed  the  taxable  value  of  national  bank  stock  at 
60  per  cent,  of  true  value  in  monc^,  as  was  the  local  custom  adopted  for  the 
valuation  of  other  m<»ieyed  capital  of  individuals  in  that  State,  and  a  hroad  of 
equalization  increased  the  national  bank  valuation  to  6fi  per  cent,  without  a 
corresponding  increase  in  the  valuation  of  other  moneyed  capital  atock.  Held,  to 
be  a  diacriminaticn  in  riolation  of  section  S810  [U.  6.  Oomp.  Btat  1001,  p.  aoOS]. 
Whitbeck  t>.  Mercantile  Nat.  Bank.  127  U.  S.  103,  32  L.  ed.  118,  8  Sup.  Ct. 
Rep.  1121. 

10.  Tbe  method  of  appraisal  and  the  time  for  the  correction  of  errors  in  asseM- 
ments  are  within  the  legislative  cmtrol  of  the  State.  The  legislature  may 
remedy  any  omission  or  error,  prorided  that  intervening  rights  are  not  impaired. 
Tbe  statute  passed  by  the  Legislature  of  New  York,  April  30,  1883,  to  confirm 
the  assessments  in  Albany  for  the  years  1876,  1877  and  1878  is  not  in  conflict 
with  the  Acts  of  Congress  respecting  taxation  of  national  hank  stock  and  was 
a  valid  exercise  of  State  l^slative  control.  Williams  v.  Albany  Supervisors, 
122  U.  S.  154,  30  L.  ed.  10S8,  7  Sup.  Ct.  Rep.  1244. 

20.  This  section  does  not  authorise  a  tax  upon  the  bank  itself  —  in  soKio. 
Only  the  shares  can  be  aseessed,  and  these  only  as  the  shares,  i.  e.,  individual 
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property  of  the  shareboldeTS,  and  of  resident  Bbarebolders  only.    First  Natiorwl 
Bank  t;.  Citj  of  Ricbmond,  39  Fed.  Rep.  309. 

21.  Capital  of  national  and  State  banks  invested  in  United  States  eecuritiea 
cannot  be  subjected  to  State  taxation;  but  shares  of  bank  stock  may  be  taxed 
in  the  hands  of  their  individual  owners  at  the  actual,  instead  of  their  par  value, 
without  regard  to  the  (act  that  part  or  whole  of  the  capital  of  the  corporation 
might  be  so  invested.  Palmer  c.  McMahon,  133  U.  S.  660,  33  L.  ed.  772,  10  Sap. 
Ct.  Rep.  324. 

22.  "  Under  acta  permitting  the  deduction  of  debts  from  the  value  of  all  a 
person's  taxable  property',  such  deductions  must  be  permitted  from  the  value  of 
such  shares;  but  a  statute  is  not  void  because  it  does  not  provide  for  a  deduc- 
tion; nor  is  the  assesament  void  if  the  deductions  are  not  made  but  voidable 
only."     Id. 

23.  When  a  law  provides  a  mode  for  confirming  or  oonteeting  an  asaessmeut 
for  taxation,  with  appropriate  notice  to  the  person  charged,  the  asscMment  can- 
not be  said  to  deprive  the  owner  of  his  proper^  without  due  proeeu  of  law.    Id. 

24.  Assessors  should  give  all  persons  taxed  an  opportunity  to  be  heard,  but  it 
is  sufficient  if  the  law  provides  for  a  board  of  revision,  authoriied  to  hear  com- 
plMnts  respecting  the  justice  of  the  assessinent,  and  prescribes  the  time  during 
which  and  the  place  where  such  crauplainta  may  be  made.     Id. 

25.  The  territories  possess  the  same  power  of  taxing  national  banks  which 
the  States  enjoy.  Talbot  V.  Silver  Bow  County,  139  U.  S.  438,  36  L.  ed.  210.  II 
Sup.  Ct.  Rep.  S94. 

26.  Trust  companies  In  New  fork  are  notMigagedina  "  banking  i>usiDeeB  "  in  a 
legal  or  commercial  sense  under  the  Banking  Law,  and  assessing  bank  stock  at  * 
greater  rate  than  individual  capital  is  assessed  in  trust  companies  does  not  vio- 
late section  62ID,  U.  8.  Comp.  Stat.  1901,  p.  3S02.  Jatkins  v.  Neff,  163  N.  T. 
320,  GT  N.  E.  408. 

27.  The  deduction  of  debts  from  credits  allowed  in  personal  assessments,  not 
allowed  to  national  bank  stock  is  not  Illegal  discrimination.  First  National  Bank 
ot  Wellington  v.  Chapman,  173  U.  S.  20S,  43  L.  ed.  669,  19  Sup.  Ct  Rep.  407. 

28.  As  to  state  taxation  ot  national  banks,  eee  editorial  note  to  McHenry  V. 
Downer,  4S  L.  R.  A.  737,  containing  a  full  presentation  of  the  authorities  on  that 
qaestioni  see  also  editorial  note  to  South  Covington  ft  Cincinnati  Street  R.  Co.  f. 
Bellevue,  S7  L.  R.  A.  SO,  as  to  state  tazatiMi  of  franchises  of  such  banks. 

29.  The  tax  on  property  of  a  bank  in  whidi  United  States  securities  ar« 
included  is  beyond  the  State  power,  and  is  also  within  the  prohibition  of  section 
3701  of  V.  B.  Revised  SUtutes.     Home  Sav.  Bank  v.  Dea  Hoinea,  206  U.  S.  603. 
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CHAPTER  IV. 
DiaaoLnrion  ajtd  Rbceivebsbip. 

SSCTIOK  5220.  Voluntarf  dJBSolution  of  aBBOcUtion. 

5221.  Notice  of  intent  to  diuolve. 

5222.  Deposit  of  lawfnl  monef  to  redeem  outatanding  circulaUon. 
0223.  Eiemption  as  to  an  assodation  consolidating  with  another. 
5224.  BeaBBignment  of  bonds;  redemption  of  notes,  et«. 

6225.  Destruction  of  redeemed  notes. 

5226.  Mode  of  protesting  notea. 

622T.  Examination  bj  special  agent. 

0228.  Continuing  business  after  default. 

5220.  Notioe  to  holders;  redemption  at  Treasury;  cancellation  of  bonds. 

5230.  Sale  of  bonds  at  auction. 

5231.  Sale  of  bonds  at  private  sale. 

6232.  Disposal  of  protested  notes. 

6233.  Cancellation  of  national  bank-notes. 

5234.  Appointment  of  receiverB. 

5235.  Notice  to  present  claims. 
5238.  Dividends. 

0237.  Injunction  upon  receivership, 

0236.  Fees  and  expenses. 

6239.  Penalty  for  violation  of  this  title. 

6240.  Appointment  of  occasional  examiners. 
5241.  Limit  of  visitorfal  powers. 

6242.  Transfers  when  void. 
5243.  Use  of  the  title  "  national." 

§  8220.  [U.  S.  Comp.  Stat.  1901,  p.  3603.]  Any  association  may 
go  into  liquidation  and  be  closed  by  the  vote  of  its  shareholders  own- 
ing two-thirds  of  its  stock. 

It  was  not  intended  by  this  section  that,  upon  simply  resolving  to  go  into 
liquidation,  and  providing  for  the  redemption  of  its  circulating  notes,  the  banking 
association  should  be  dissolved.  If  by  such  acts  it  were  dissolved,  all  actions  by 
or  against  it  would  abate,  and  parties  might  be  left  utterly  without  remedy  for 
the  enforcement  of  the  plainest  right,  or  recompense  for  the  moat  grlevoua 
wrong.     Ordwa;  v.  Central  Nat.  Bank,  47  Md.  217,  28  Am.  Rep.  405. 

§  6221.  [U.  S.  Comp.  Stat  1901,  p.  3503.]  Whenever  a  vot©  is 
taken  to  go  into  liquidation  it  shall  be  the  duty  of  the  board  of  direct- 
ors to  cause  notice  of  this  fact  to  be  certified,  under  the  seal  of  tho 
association,  by  its  president  or  cashier,  to  the  Comptroller  of  the  Cur- 
rency, and  publication  thereof  to  be  made  for  a  period  of  two  months 
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in  a  newspaper  pubHslied  in  the  city  of  New  York,  and  also  in  a  news- 
paper  publi^ed  in  the  city  op  town  in  which  association  is  located,  or 
if  no  newspaper  ia  there  published,  then  in  the  newspaper  published 
nearest  thereto,  that  the  association  is  closing  up  its  affairs,  and 
notifying  the  holder  of  its  notes  and  other  creditors  to  present  the 
notes  and  other  claims  against  the  association  for  payment. 
See  Act  of  July  12,  1882,  ||  6  and  7,  pott. 

%  5288.  [U.  S.  Comp.  Stat  1901,  p.  3503.]  Within  six  month* 
from  the  date  of  the  vote  to  go  into  liquidation,  the  association  shall 
deposit  with  the  Treasurer  of  the  United  States  lawful  money  of  the 
United  States  sufficient  to  redeem  all  its  outstanding  circulation. 
The  Treasurer  shall  execute  duplicate  receipts  for  money  thus  de- 
posited, and  deliver  one  to  the  association  and  the  other  to  the  Comp- 
troller of  the  Currency,  stating  the  amount  received  by  him,  and  the 
purpose  for  which  it  has  been  received ;  and  the  money  shall  be  paid 
into  the  Treasury  of  the  United  States,  and  placed  to  the  credit  of 
such  association  upon  redemption  account 
See  Act  of  July  12,  1882,  ||  6  and  7,  pott. 

g  6228.  [U.  S.  Comp.  Stat  1901,  p.  3604.]  An  associatiwi  which 
is  in  good  faith  winding  up  its  business  for  the  purpose  of  consolidat- 
ing with  another  association  shall  not  be  required  to  deposit  lawful 
money  for  its  outstanding  circulation;  but  its  assets  and  liabilities 
shall  be  reported  by  the  association  with  which  it  ia  in  process  of  con- 
solidation. 

§  S224.  [U.  S.  Comp.  Stat.  1901,  p.  3504.]  Whenever  a  sufBcient 
deposit  of  lawful  money  to  redeem  the  outstanding  circulation  of  an 
association  proposing  to  dose  its  business  has  been  made,  the  bonds 
-deposited  by  the  aasociation  to  escure  payment  of  its  notes  shall  be 
reassigned  to  it,  in  the  manner  prescribed  by  secticoL  fifty-<Hie  hun- 
dred and  sisty-two.  And  thereafter  the  association  and  ite  ahare- 
holders  shall  stand  disohai^ed  frran  all  liabilities  upon  the  circulating 
notes,  and  those  notes  shall  be  redeemed  at  the  Treasury  of  the 
United  States.  And  if  any  such  bank  shall  fail  to  make  the  deposit 
and  take  up  its  bonds  for  thirty  days  after  the  expiration  of  the  time 
specified,  the  C(anptro11er  of  the  Cumacy  shall  have  power  to  sell 
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the  bonds  pledged  for  the  circulation  of  said  bank,  at  public  auction 
in  New  York  oity,  and,  after  providing  for  the  redemption  and  can- 
cellation of  9aid  circulation  and  the  necessary  espensea  of  the  sale, 
to  pay  over  any  balance  remaining  to  the  bank  or  its  legal  representa- 
tive. 

(As  amended  by  Act  of  Febnikry  18,  1870.) 

Sm  Act  of  Jnlj  12,  1882,  ff  6  ftnd  7,  poaf. 

§  522S.  [U.  S.  Comp.  Stat  1901,  p.  3504.]  Whenever  the  treas- 
urer has  redeemed  any  of  the  notes  of  an  association  which  has  com- 
menced to  close  its  affairs  under  the  £vc  preceding  sections,  he  shall 
cause  the  notes  to  be  mutilated  and  charged  to  the  redemption  ac- 
count of  the  association ;  and  all  notes  so  redeemed  by  the  Treasurer 
shall,  every  three  months,  be  certified  to  and  burned  in  the  manner 
prescribed  in  section  fifty-one  hundred  and  eighty-four. 

(Aj  amended  hy  Act  of  Febniaiy  27,  1677.) 

See  Act  of  June  23,  1874,  poit;  Act  of  July  12,  1882,  {|  0  and  7,  pott. 

§  6826.  [U.  S.  C«np.  Stat  1901,  p.  3606.]  Whenever  any  na- 
tional banking  association  fails  to  redeem  in  the  lawful  money  of  the 
United  States  any  of  its  circulating  notes,  upon  demand  of  payment 
duly  made  during  the  usual  hours  of  business,  at  the  office  of  sucii 
association,  or  at  its  designated  place  of  redemption,  the  holder  may 
cause  the  same  to  be  protested,  in  one  package  by  a  notary  public, 
unless  the  president  or  cashier  of  the  associiition  whose  notes  are  pre- 
sented for  payment,  or  the  president  or  cashier  of  the  association  at 
the  place  at  which  they  are  redeemable,  offers  to  waive  demand  and 
uotioe  of  the  protest,  and  in  pursuance  of  such  offer,  makes,  signs  and 
delivers  to  the  party  making  such  demand  an  admission  in  writing, 
stating  the  time  of  the  demand,  the  amount  demanded,  and  the  fact 
of  the  non-payment  thereof.  The  notary  public,  on  making  such  pro- 
test, or  upon  receiving  such  admission,  shall  forthwith  forward  such 
admission  or  notice  of  protest  to  the  Comptroller  of  the  Currency, 
retaining  a  copy  thereof.  If,  however,  satisfactory  proof  is  produced 
to  the  notary  public  that  the  payment  of  the  notee  demanded  is  re- 
strained by  order  of  any  court  of  competent  jurisdiction,  be  shall  not 
protest  the  same.  When  the  bolder  of  any  notes  causes  more  than 
one  note  or  package  to  be  protested  on  the  same  day,  he  shall  not 
receive  pay  for  more  than  one  protest 
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§  6227.  [U.  S.  Comp.  Stat  1901,  p.  3505.]  On  receiving  notice 
that  any  national  banking  aasoeiation  has  faile<l  to  redeem  any  of  its 
circulating  notes,  as  specified  in  the  preceding  section,  the  Comp- 
troller of  the  Currency,  with  the  concurrence  of  the  Secretary  of  the 
Treasury,  may  appoint  a  special  agent,  of  whose  appointment  im- 
mediate notice  shall  be  given  to  such  association,  who  shall  im- 
mediately proceed  to  ascertain  whether  it  has  refused  to  pay  its 
circulating  notes  in  the  lawful  money  of  the  United  States,  when 
demanded,  and  shall  report  to  the  Comptroller  the  fact  so  ascertained. 
If  from  such  protest,  and  the  report  so  made,  the  Comptroller  is 
aatisfied  that  audi  association  has  refused  to  pay  its  circulating  notes 
and  is  in  default,  he  shall,  within  thirty  days  after  he  has  received 
notice  of  such  failure,  declare  the  bonds  deposited  by  such  associa- 
tion forfeited  to  the  United  States,  and  they  shall  thereupon  be  so 
forfeited. 

§  5228.  [U.  S.  Comp.  Stat  1901,  p.  3506.]  After  a  default  on 
the  part  of  an  association  to  pay  any  of  its  circulating  notes  has  been 
ascertained  by  the  Comptroller,  and  notice  thereof  has  been  given  by 
him  to  the  association,  it  shall  not  be  lawful  for  the  association  suffer- 
ing the  same  to  pay  out  any  of  ita  notes,  discount  any  notes  or  bills, 
or  otherwise  prosecute  the  business  of  banking,  except  to  receive  and 
safely  keep  money  belonging  to  it,  and  to  deliver  special  deposits. 

Tbe  proviaion  of  this  section  which  makes  it  lawful  for  a  natioiutl  bank, 
aft«T  its  failure  to  "  deliver  special  depoBits,"  implies  that  such  buiki  may,  aa 
a  part  of  their  legitimate  busineBS,  receive  special  deposits,  and  this  implicatioii 
is  as  effectual  as  an  express  declaration  of  the  same  thing  would  be.  The  phras* 
"  special  deposits,"  thus  uaed,  embraces  securities  of  the  United  States.  National 
Bank  C.  Graham,  100  U.  8.  (10  Otto)  690,  2S  L.  ed.  TSO.  And  see  Fattiaon  t>. 
Syracuse  National  Bank,  80  N.  Y.  82,  38  Am.  Rep.  582. 

§  8229.  [U.  S.  Comp.  Stat  1901,  p.  3506.]  Immediately  upon 
declaring  the  bonds  of  an  association  forfeited  for  non-payment  of  its 
notes,  the  Comptroller  shall  give  notice,  in  such  manner  as  the  Secre- 
tary of  the  Treasury  shall,  by  general  rules  or  otherwise,  direct,  to 
the  holders  of  the  circulating  notes  of  such  association,  to  preeent 
them  for  payment  at  the  Treasury  of  the  United  States ;  and  the  same 
shall  be  paid  as  presented  in  lawful  money  of  the  United  States; 
whereupon  the  Comptroller  may,  in  his  discretion,  cancel  an  amount 
of  bonds  pledged  by  such  association  equal  at  current  market  rates, 
not  exceeding  par,  to  the  notes  paid. 
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§  5830.  [U.  S.  Ccttnp.  Stat  1901,  3506.]  Whenever  the  Comp- 
troller has  become  satisfied,  by  the  protest  or  the  waiver  and  admis- 
sion specified  in  section  fiftj-two  hundred  and  twenty-six,  or  by  the 
report  provided  for  in  section  fifty-two  hundred  and  twenty-seven, 
that  any  association  has  refused  to  pay  ita  circulating  notes,  he  may, 
instead  of  cancelling  its  bonds,  cause  so  much  of  them  as  may  be 
necessary  to  redeem  its  outtanding  notes  to  be  sold  at  public  auction 
in  the  ci^  of  New  York,  after  giving  thirty  days'  notice  of  such  sale 
to  the  assodatioD.  For  any  deficiency  in  the  proceeds  of  all  the 
bonds  of  an  association,  when  thus  sold,  to  reimburse  to  the  United 
States  the  amount  expended  in  paying  the  circulating  notes  of  the 
association,  the  TTnited  States  shall  have  a  paramount  Hen  upon  all 
its  asseta;  and  such  deficiency  ^all  be  made  good  out  of  such  assets 
in  preference  to  any  and  all  other  cUims  whatsoever,  except  the 
necessary  costs  and  expenses  of  administering  the  same. 

§  5831.  [U.  S.  Comp.  Stat  1901,  p.  3507.]  The  Comptroller 
may,  if  he  deems  it  for  the  interest  of  the  United  States,  sell  at 
private  sale  any  of  the  bonds  of  an  association  shown  to  have  made 
default  in  paying  its  notee,  and  receive  therefor  either  money  or  the 
circulating  notes  of  the  association.  But  no  sudi  bonds  shall  be  sold 
by  private  sale  for  less  than  par,  nor  for  less  than  the  market  value 
thereof  at  the  time  of  the  sale;  and  no-salea  of  any  such  bonds,  either 
public  or  private,  shall  be  cmnplete  until  the  transfer  of  the  bonds 
shall  have  been  made  with  the  formalities  prescribed  by  sections  fifty- 
one  hundred  and  sixty-two,  fifty-one  hundred  and  sixty-three,  and 
fifty-one  hundred  and  sixty-four. 

§  5232.  [U.  S.  Comp.  Stat  1901,  p.  3607.]  The  Secretary  of  the 
Treasury  may,  from  time  to  time,  make  such  r^ulations  respecting 
the  disposition  to  be  made  of  circulating  notes  after  presentation  at 
the  Treasury  of  the  United  States  for  payment,  and  respecting  the 
perpetuation  of  the  evidence  of  the  payment  thereof,  ae  may  seem  to 
him  proper. 

§  5883.  [U.  S.  Comp.  Stat  1901,  p.  3507.]  All  notes  of  national 
banking  associations  presented  at  the  Treasury  of  the  United  States 
for  payment  shall,  on  being  paid,  be  cancelled. 
See  Act  of  June  20,  1S74,  |  S,  pott. 
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§  0234.  [U.  S.  Comp.  Stat  1901,  p.  3507.]  On  becoming  satis- 
fied, as  specified  in  seotionB  fifty-two  hundred  and  twenty-six  and 
fifty-two  hundred  and  twenty-aeveo,  that  any  association  has  refused 
to  pay  its  circulating  notes  as  therein  mentioned,  and  is  in  default, 
the  Comptroller  of  the  Currency  may  forthwith  appoint  a  receiver 
and  require  of  him  such  bond  and  security  as  he  deems  proper. 
Sucbi  receiver,  under  the  direction  of  the  Comptroller,  shall  take 
possesBion  of  the  books,  records  and  assets  of  every  description  of 
such  association,  collect  all  debts,  dues  and  claims  belonging  to  it, 
and  upon  the  order  of  a  court  of  record  of  competent  jurisdiction, 
may  sell  or  compound  all  bad  or  doubtful  debts,  and,  on  a  like  order, 
may  sell  all  the  real  and  personal  property  of  such  association,  on 
such  terms  as  the  court  shall  direct ;  and  may,  if  necessary  to  pay 
the  debts  of  such  association,  enforce  the  individual  liability  of  the 
stockholders.  Such  receiver  shall  pay  over  all  money  so  made  to  the 
Treasurer  of  the  United  States,  subject  to  the  order  of  the  Comp- 
troller, and  also  make  report  to  the  Comptroller  of  all  his  acts  and 
proceedings. 

8m  Act  of  June  30,  1870,  |  1,  and  Act  of  Mwrch  S,  1897,  unendment  of  Bectlon 
3  of  the  Btune,  pott. 

1.  The  leoeiver  ib  the  inBtrnment  of  the  Comptroller.  He  u  appointed  bf  the 
Comptroller,  and  the  power  of  appointment  carries  with  it  the  power  of  removal. 
It  ia  for  the  Comptroller  to  decide  when  it  ie  neceBsary  to  institute  proeeedingt 
against  the  stodchoiders  to  enforce  their  personal  liability,  and  whether  the  whole 
or  a  part,  and  if  only  a  part,  how  mnch  ehall  be  oollected.  These  questions  are 
referred  to  his  judgment  and  discretion  and  his  determination  is  conelnsiTe. 
The  Btockholders  cannot  controvert  it.  It  is  not  to  be  questioned  in  the  litigation 
that  may  ensue.  He  may  make  it  at  such  a  time  as  he  may  deem  proper,  and 
upon  such  data  as  shall  be  Batiafactorj  to  him.  This  action  on  his  part  is  iodia- 
pensable,  whenever  the  personal  liability  of  the  stockholder  is  sought  to  be 
enforced,  and  must  precede  the  institution  of  suit  bj  the  receiver.  The  tmet 
must  be  distinctly  averred  in  all  such  cases,  and  if  put  in  issue  must  be  proved. 
Kennedy  v.  Oibson,  S  Wall.  4SS,  19  L.  ed.  476;  approved  in  Casey  v.  Gaiti,  M 
U.  S.  873,  24  L.  ed.  16B. 

2.  It  is  snCBcient  for  the  appointment  of  a  receiTer  that  the  Comptroller  is 
satisfied  of  the  facts,  as  required  by  this  section,  to  authorise  him  to  malce  tbe 
appointment.  No  legal  proofs  or  evidence  of  the  facts  are  required.  The  Gomp- 
troller  is  left  to  be  satisfied,  as  best  he  can  be  under  the  peculiar  circnmstaiNsa 
of  each  case,  of  the  existence  of  tbe  facts  and  the  necessity  of  his  action.  Henoe, 
in  an  action  by  the  receiver,  tbe  validity  of  the  latter's  appointmsnt,  or  the 
right  of  the  Comptroller  to  make  it,  cannot  be  questioned,  notwithstttoding  the 
facta  alleged  in  the  certificate  of  appointment  are  not  established  by  competent 
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kgal  eridenee  on  the  trial     Flatt  v.  B«ebee,  67  N.  Y.  339;  Cadle  v.  Baker,  29 
Wall.  950,  22  L.  ed.  448. 

3.  Th«  action  of  the  Comptroller  in  making  the  appointment  la  conelosiTe  aa 
to  debtors,  until  set  aside  on  appUcation  of  the  bank,  for  which  proriaion  la  made 
in  section  6237  [U.  S.  Comp.  Stat  IMl,  p.  3S08],  pott.     Id. 

4.  The  language  of  tti«  statute  authorizing  the  appointment  of  a  reoeiver,  to 
act  under  the  direction  of  the  Comptroller,  means  no  more  than  that  the  reoeiver 
shall  be  subject  to  the  direction  of  the  Comptroller.  It  does  not  mean  that  he 
shall  do  no  act  without  special  instructiona.  Els  very  appoin^tment  makea  it 
his  duty  to  eollect  the  assets  and  debts  of  the  association.  With  regard  to 
ordinary  aaseta  and  debts  no  special  direction  is  needed.  Bank  v.  Kennedy,  17 
WaU.  1»,  21  L.  ed.  664. 

6.  Stockholdera  are  not  ordinary  debtors  of  the  bank,  and  the  receiver  cannot 
emforce  their  personal  liability  without  the  direction  of  the  Comptroller.  Id.; 
and  Kennedy  v.  Qibson,  8  Wall.  499,  19  L.  ed.  476. 

6.  The  receiver  is  the  statutory  assignee  of  the  association,  and  is  the  proper 
party  to  institute  all  suite;  they  may  be  brought  both  at  law  and  in  equity,  in 
his  name,  or  in  the  name  of  the  association  for  his  use.  He  represents  both  the 
creditors  and  the  association,  and  when  he  sues  in  his  own  name  It  is  not  neces- 
sary to  make  either  a  party  to  the  suit.      Id. 

7.  The  liability  of  the  stockholders  is  seveia],  and  not  joint.  The  limit  of  their 
liability  is  the  of  the  stock  held  by  each  one.  Where  the  whole  amount  is 
■ought  to  be  reeorered,  the  proceeding  must  be  at  taw.  Where  less  is  required, 
the  proceeding  may  be  in  equify,  and  in  such  case  an  Interlocutory  decree  may  be 
taken  for  contributioD,  and  the  case  may  stand  over  for  the  further  action  of  the 
court — if  such  action  should  subsequently  prore  to  be  necessary  —  until  the  full 
amount  of  the  liability  is  exhausted.  It  would  be  attended  with  injurious  con- 
•equences  1«  forbid  action  against  the  stockholders  until  the  precise  amount  nec- 
essary to  be  collected  shall  be  formally  ascertained.  Id.;  and  Casey  v.  QaDi,  ft4 
U.  S.  673,  24  L.  ed.  168.  It  was  held  in  Stanton,  BeceiTer,  v.  Wilkeson,  8  Ben. 
367,  Fed.  Cas.  No.  13,290,  that  where  less  than  the  par  value  was  assessed,  the^ 
action  might  be  at  law,  at  the  option  of  the  receiver. 

8.  Though  the  stockholders  are  only  conditionally  liable  for  the  debts  of  the 
bank,  after  all  the  ordinary  resources  have  been  exhausted  (Bank  v.  Kennedy, 
above  cited),  still  suits  to  enforce  their  personal  liability  may  properly  be  brought 
before  the  actual  exhaustion  of  all  the  aieete.  Kennedy  v.  Gibson,  8  Wall.  499, 
19  L.  ed.  476. 

9.  When  contribution  only  is  sought,  all  the  stockholders  who  can  be  reached 
by  tlie  process  of  the  court  may  be  joined  in  the  suit.  It  is  no  objection  that 
there  are  others  beyond  the  jurisdiction  of  the  court  who  cannot  for  that  reason 
be  made  co-defendants.     Id. 

10.  In  ordering  an  assessment,  the  stock  certificates  and  the  stock  ledger  are 
the  boflis  upon  which  the  Comptroller  of  the  Currency,  in  the  absence  of  fraud  or 
mistake,  must  rely.  Davie,  Receiver,  v.  Eases  Baptist  Society,  44  Conn.  682, 
Fed.  Caa.  No.  3,633,  obiter. 

11.  Where  a  shareholder  of  a  corporation  (as  a  national  bank)  is  called  upon 
to  respond  to  a  liability  as  such,  and  where  a  party  has  contracted  with  a  cor- 
poration, and  1b  Bued  upon  the  contract,  neither  is  permitted  to  deny  the  exist- 
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ence  or  the  legal  validitj  of  such  corporation.      Caae^  p.  Qalli,  94  U.  8.  673,  24 
L.  ed.  leS. 

12.  The  aaseBunent  beara  interest  trom  the  date  of  th«  ComptroUer'B  order.    Id. 

13.  A  Btockholder  of  ui  ioBolvent  natioiutl  baiik,  who  is  also  a  creditor  thereof, 
eatmot  in  an  action  hj  the  receiver  to  enforce  an  assessment,  set  off  his  individual 
claim  against  auch  aasessment.  Hobart  v.  Gould,  8  Fed.  Bep.  67;  Sawyer  v. 
Hoag,  17  Wall.  610,  21  L.  ed.  731.  In  the  Utter  caae  it  was  decided  ij  tb« 
United  States  Supreme  Court,  that  &  stockholder  who  bad  ^ren  hia  notes  for  Us 
stock  subscription,  and  who  nas  sued  thereon  after  the  inBolvency  of  the  institn- 
tion,  could  not  offset  debts  due  him  from  the  corporation,  is  the  ordinary  eoorae 
of  business,  on  the  ground  that  the  money  arising  from  the  unpaid  shares  was  a 
trust  fund  to  be  equally  divided  among  all  the  creditors.  See  also  Scammoa  t>. 
Eimball,  »2  U.  S.  (2  Otto)  362,  23  L.  ed.  483;  Qftrrijon  V.  Howe,  17  N.  T.  488; 
In  re  Empire  City  Bank,  16  id.  19B. 

14.  The  United  Statee  District  Court  has  jurisdiction  to  autiioTice  a  receiver  of 
^n  insolvent  national  bank  to  compromise  a  debt.  Matter  of  Piatt,  1  Ben.  634, 
Fed.  Caa.  No.  11,811. 

16.  A  court  is  not  authorised  by  this  aection  to  order  a  receiver  to  "  sell  or 
compound "  other  tiian  "  bad  or  doubtful  debts,"  from  which  cat^ory  the  per- 
eonal  liability  of  the  stockholder  is  excluded,  both  by  a  separate  classification 
in  the  section  as  well  as  by  the  import  of  its  terms.  Price,  Receiver,  v.  Yates, 
19  Alb.  L.  J.  2SG,  Fed.  Cas.  No.  11,418. 

16.  The  receiver  of  an  insolvent  national  bank  represents  the  bank,  ita  stock- 
holders and  its  creditors,  but  not  in  any  sense  the  government;  and  neither  he 
nor  the  Comptroller  can  subject  the  rights  of  the  gorernment  to  litigation  in  any 
court  without  some  express  provision  of  law  to  that  effect.  Case  v.  Terrell,  11 
Wall.  1»9,  id  L.  ed.  134. 

17.  An  action  will  not  lie  against  the  receiver,  upon  a  claim  against  an  insol- 
vent national  bank.  He  has  no  control  over  the  assets,  except  to  pay  their  pro- 
■ceeds  over  to  the  Treasurer  of  the  United  States.  If  any  action  could  be  main- 
tained against  the  Comptroller,  it  would  be  to  enforce  a  proper  distribution  of 
the  fund;  but  such  action  will  lie  against  the  bank  which  continuea  to  eziBt  for 
the  purpose  ot  being  sued.  Chemical  National  Bank  t>.  Bailey,  12  BUtehf.  iSO, 
Fed.  Caa.  No.  2,636. 

18.  A  suit  against  a  national  bonk  to  enforce  the  collection  of  a  demand  is 
abated  by  a  decree  dissolving  the  corporation,  and  forfeiting  its  rights  and  fran- 
^ises.     National  Bank  c.  Colby,  21  Wall.  609,  22  L.  ed.  687. 

19.  The  property  of  a  natlmial  bank  organised  under  the  Act  of  Congresa  of 
June  3,  1864  (13  Stat,  at  large,  90),  attached  at  the  suit  of  an  individual  cred- 
itor, after  the  bank  has  become  insolvent,  cannot  be  subjected  to  the  sole  for  the 
payment  of  his  demand,  against  the  claim  for  the  property  by  a  receiver  of  tiie 
bank  subsequently  appointed.      Id. 

20.  A  depositor  in  a  national  bank  which  has  failed  and  passed  into  the  hands 
of  a  receiver,  may  set  off  the  amount  of  his  deposit  against  his  debt  to  tbe  bank 
on  a  note.  Piatt,  Receiver,  c.  Bentley,  II  Am.  Law  Reg.  171.  Even  though  ti» 
note  has  not  matured.  Berry,  Receiver,  v,  Brett,  10  Supr.  627.  A  depositor 
of  a  bank  is  entitled  to  set  off  on  a  bond  and  mortgage  the  amount  of  his 
•deposit.      Matter  of  New  Amsterdam  Bank  v.  Gartter,  54  How.  Pr.  3SS.      But  it 
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was  held  ill  Oborne  v.  Bjmme,  43  Conn.  168,  21  Am.  D«c  641,  that  »  depMit 
could  not  be  set  off  against  a  debt  due  the  bank  on  b  note,  anleia,  perhapa,  tho 
deposit  waa  made  for  the  pnrpoae  of  apptying  on  inch  indebtedneu,  and  the  bank 
officer  knew  that  fact. 

21.  A  national  bank  baring  become  iiuolTent,  a  depoaitor  therein  aulgued  hia 
d(!posit  to  a  debtor  of  the  bank,  Held,  that  the  latter  could  not  off  set  ancb 
deposit  against  his  debt  In  an  action  thereon.  Venango  National  Bank  t>. 
Taylor,  66  Fenn.  St.  14. 

22.  Usurious  interest  paid  cannot  be  set  off.  Hade  V.  McVay,  31  Ohio  St.  231; 
Baritet  v.  National  Bank,  B8  U.  S.  66&,  26  L.  ed.  212. 

23.  The  priority  of  payment  of  debts  giveo  the  United  States  by  the  prorision 
of  »e<?tion  3466,  U.  S.  R.  S.  [U.  S.  Comp.  Stat.  19D1,  p.  2314],  does  not  include 
demaods  against  an  insolvent  national  bank.  Cook  County  National  Bank  o. 
United  SUtea,  107  U.  S.  (17  Otto)  446,  87  L.  ed.  537,  8  Sup.  Ct.  Eep.  661,  orer- 
niling  S,  C.  26  Int,  Rer.  Record,  26*. 

24.  If  a  registered  owner  transfers  his  stock  in  a  failing  corporation  to  an  irre- 
sponsible person  for  the  mere  purpose  of  escaping  liability,  or  if  his  transfer  is 
colorable  only,  the  transaction  is  void  as  against  creditors,  so  as  to  leave  the  r«*1 
owner  liable  to  Bsseument  aa  a  stockholder.  One  S.  bought  Bhares  in  a  national 
bank,  and  caused  them  to  be  transferred  to  one  E.,  a  porter  in  the  oQce  of  Ua 
New  York  broker,  and  irresponsible.  At  the  time  of  the  ix^mfta,  there  was  no 
suspicion  of  the  insolvency  of  the  bank,  and  it  remained  in  good  credit  for  more 
than  a  year  afterward.  Held,  that  8.  was  liable  as  stockholder  upon  the  failure 
of  the  bank.  National  Bank  v.  Case,  M  U.  S.  688,  29  L.  ed.  488.  See  abo 
Davis,  Receiver,  v.  Stevens,  17  Blatohf.  269,  Fed.  Cas.  No.  3,663. 

25.  The  liability  incurred  by  a  holder  of  national  bank  stock  is  statutory,  and 
not  by  contract.  Being  so,  it  attaches,  as  an  incident  of  ownership,  to  all  who 
are  capable  of  such  ownership,  without  reference  ia  any  supposed  voluntary 
assumption  by  contract,  express  or  implied.  Therefore  when  national  bank  stock 
is  held  by  a  feme  covert,  either  in  her  own  right  or  subject  to  the  marital  rights 
of  her  husband,  the  liabili^  to  be  assessed  affects  her  alone,  and  it  Is  not  neces- 
sary, in  an  action  to  enforce  collection  of  an  assessment,  to  Join  her  husband,  •> 
would  be  necessary  If  it  were  a  eommon-law  obligation  or  liability  of  the  wlfa. 
Keyser  v.  HIU,  2  Haekey  (D.  C.)  474. 

26.  Certain  shares  of  stock  were  transferred  directly  from  a  bosband  to  bit 
wife,  and  a  suit  waa  instituted  against  both.  Held,  that  the  oovertar«  did  not 
eznnpt  her  frtmi  the  liability  imposed  by  this  act  on  all  the  stockholders  of  a 
national  bank.  Anderson  t>.  Line,  14  Fed.  Rep.  406.  That  the  liability  of  a 
■hareholder  in  a  national  bank  is  by  Mmtraet,  or  in  the  nature  thereof.  Bee 
Davie  «.  Weed,  44  Conn.  060,  Fed.  Gas.  No.  3,068;  citing  Hawthorne  v.  Oalef, 
2  Wall.  fS,  17  L.  ed.  779;  Loury  v.  Inman,  46  N.  T.  US;  Bailey  c  HoUister, 
86  id.  112. 

27.  T.  owed  a  national  bank  $36,000;  R.  had  a  deposit  in  the  bank  of  «40,000; 
the  bank,  becoming  insolvent,  stopped  payment.  The  next  day  R.  assigned  hU 
deposit  to  T.  Held,  that  T.  could  not  eet  off  the  deposit  against  the  indebtedncM 
due  from  him  to  the  bank,  as  it  would  give  a  preference  of  one  creditor  over  tbe 
others,  after  the  insolvency  of  the  bank.  Sections  6234  and  6242  [U.  S.  Comp. 
8tat.  100],  pp.  3607,  3617],  apply  to  legal  as  well  as  voluntary  transfers  of  %hm 
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bank.  Tbe  law  will  not  compel  a.  paTinetlt  or  tnuufcr  which  it  prohibits  > 
debtor  from  making.      Venango  National  Bank  v.  Taylor,  56  Penn.  St.  14. 

28.  Tbe  ComptToller  of  the  Currency  h»a  no  power  to  compound  or  Mttle  claim* 
of  a  national  bank  against  ita  debtors;  that  requires  tbe  authority  of  tbe  court 
under  this  section.  DaTis  v.  Stevens,  IT  Blatebf.  269,  Fed.  Cas.  No.  3,653,  H 
U.  S.  62S,  25  L.  ed.  448. 

20.  A  TeceiTST  of  a  national  bank'il  a  federal  otScer,  and  may  ins  in  his  own 
name  to  enforce  asseaaments  against  stockholders,  and  for  that  purpose  he  may 
bring  separate  actions  at  law  against  the  several  stockholders.  Stanton,  Receiver, 
V.  WilkesoD,  S  Ben.  357,  Fed.  Cas.  No.  13,290;  Bailey,  Reoeiver,  t>.  Sawyer.  4 
Dill.  463,  Fed.  Cas.  No.  744. 

30.  The  residuary  interest  of  a  national  bank  in  bonds  pledged  as  security  for 
it*  circulating  notes  is  an  asset  of  the  bank,  which,  if  not  transferred  before  it* 
insolvency,  is  thereafter  to  be  applied  bf  tbe  receiver  under  this  section  to  the 
payment  of  its  debts.  There  is  no  other  provision  in  the  act  for  the  dispoeitioD 
of  the  moneys  arising  out  ot  such  residuary  interest.  Van  Antwerp  f.  Hulburd, 
8  Blatchf.  282,  Fed.  Cas.  No.  16,827. 

31.  There  is  no  provision  in  the  act  authorieing  the  Comptroller  or  Treasurer 
to  dispose  of  tbe  residue  or  surplus  proceeds  of  such  bonds  in  payment  of  the 
debts  of  tbe  bank,  or  otherwise,  and,  as  it  is  only  of  the  moneys  pMd  over  by  the 
receiver,  under  this  section,  that  tbe  Comptroller  is  authorized  to  make  a  divi- 
dend, therefore,  until  such  surplus  has  passed  Into  tbe  bands  of  the  receiver  and 
has  by  him  been  paid  over  to  the  Treasurer,  auhject  to  the  order  of  the  C<Hnp- 
troller,  the  latter  has  no  power  to  make  any  distribution  thereof  in  payment  of 
the  general  debts  of  tbe  bank.  Id.  See  also  notes  2  and  3,  section  5159  [U.  8. 
Comp.  Stat.  1901,  p.  3469]. 

32.  Tbe  United  States  Circuit  Court,  in  rendering  a  judgment  against  an  insol- 
vent national  bank  in  charge  of  a  receiver,  may  provide  for  its  payment  hy  order- 
ing therein,  that  it  (the  judgment)  be  paid  by  the  receiver,  or  certified  by  him  to 
tbe  Comptroller  to  be  paid  in  due  course  of  administration.  Case  t>.  Bank,  100 
U.  S.  446,  2B  L.  ed.  665. 

33.  Receiver  of  national  bank  may  enforce  in  his  own  name  or  in  the  name 
of  the  bank,  against  tbe  directors  for  the  benefit  of  stockholders  and  creditors, 
any  claim  tor  non-performance  or  negligent  performance,  that  tbe  bank  might 
have  enforced.     Movius,  Receiver,  r.  Lee  et  al.,  30  Fed.  Rep.  293. 

34.  A  receiver  of  a  national  bank  appointed  by  the  CiHnptro'Her  of  the  Currency 
is  not  responsible  in  equity  to  owner  of  real  estate  for  rent,  received  olBcially  and 
paid  into  United  States  Treasury.  Hitz  v.  Jenks,  123  U.  S.  296,  31  L.  ed.  156, 
8  Sup.  Ct.  Rep,  143. 

36.  Tbe  expenses  of  a  receivership  occasioned  by  a  creditor's  snit,  are  not 
chargeable  to  atoekholders  but  to  the  creditors.  Richmond  o.  Irons,  121  U.  8- 
27,  30  L.  ed.  864,  7  Sup.  Ct.  Rep.  788. 

36.  The  assessment  mode  by  the  Comptroller  of  tbe  Currency  is  conclusive  upon 
the  stockholders,  and  an  action  at  law  may  be  maintained  by  tbe  receiver  therefor. 
At  least  it  is  only  necessary  in  the  complaint  to  allege  that  the  Comptroller  deter- 
mined that  it  was  necessary  to  enforce  the  liability  of  the  stockholders,  and  did 
levy  the  assessment.     Young  v.  Wempe,  46  Fed.  Rep.  364. 

37.  It  is  by  no  means  clear  that  tbe  statutory  liability  of  the  siodcbolder  is  a 
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debt,  within  the  meaning  of  this  section,  and  it  U  therefore  doubtful  nhether 
the  court  hae  the  power  to  authorise  the  compounding  of  the  statutory  liability  of 
a  stockholder  in  a  nationaJ  banli.  In  re  certain  stockholders  of  California  Nat. 
Bank,  63  Fed.  Rep.  38. 

3B.  'A  married  woman  is  liable  in  equity  to  be  asseBBed  under  this  section  when 
bj  tbe  law  of  the  place  of  her  reaidenoe  she  can  become  a  stockholder.  Bundy  V. 
Cocke,  128  U.  S,  18S,  32  L.  ed.  3B7,  9  Bup.  Ct.  Rep.  242.  They  are  also  liable  in 
law.      Keyser  P.  Hite,  133  U-  8.  138,  33  h.  ed.  B31,  10  Bup.  Ot.  Rep.  280. 

39.  Where  stock  was  sold  to  pay  aBsesBment  caused  by  misconduct  of  dirMtora 
in  making  worthless  loans.  Held,  that  stockholder  damaged  by  such  forced  sale 
may  sue  such  directors,  for  himself  and  otbers  similarly  situated.  Hanna  t>. 
People's  Nst.  Bank,  35  Misc.  617,  71  N.  Y.  Supp.  1076. 

40.  Stockholder's  liability.  Comptroller's  decision  conelnsive.  Receiver  of 
insolvent  bank.  Hie  decision'of  Comptroller  of  Currency  that  it  is  necessary  to 
begin  proceedings  a^inst  stockholders  to  enforce  personal  liability,  is  conclusive; 
by  his  decision  the  liability  ot  a  stockholder  becomes  a  definite  liquidated  claim. 
Section  6234,  U.  S.  Rev.  Stat.,  U.  6.  Comp.  Stat.  1901,  authorising  receiver  to 
enforce  personal  liabili^  of  stockholders  is  not  a  personal  trust  which  bars  ita 
transfer  to  assigne  of  claim.  Waldron  v.  Ailing,  73  App.  Div.  86,  76  N.  Y. 
Supp.  260. 

41.  St&tute  requiring  enforcement  of  amount  of  assesHment  on  national  bank 
stock  against  next  ot  kin  or  distributive  share  so  far  as  such  share  goes,  is  not 
in  conflict  with  federal  law.  Matteson  v.  Dent,  176  U.  S.  630,  44  L.  ed.  676,  SO 
Sup.  Ct.  Rep.  410. 

42.  A  transfer  of  stock  properly  delivered  to  officer  of  tbe  bank  although  there 
is  a,  failure  to  enter  it,  will  operate  a«  a  proper  transfer.      Matteson  v.  Dent, 

43.  A  national  bank,  receiving  shares  of  another  as  collateral,  will  be  presumed 
not  to  intend  to  become  owner,  and  if  sued  for  aesessmente  on  such  shares  may 
set  up  lack  of  power.  Robinson  v.  Southern  Nat.  Bank,  180  U.  8.  309,  4S  L.  ed. 
541,  21   Sup.  Ct.  Rep.  383. 

44.  The  duty  of  Comptroller  under  this  section  empowers  him  to  make  a  further 
asBcsHment  if  necessary,  and  if  previous  one  is  not  sufficient  to  exhaust  par 
value  of  shares.  Studebaker  r.  Perry,  lU  U.  S.  261,  4«  L.  ed.  630,  27  Sup.  Ct. 
Rep.  463. 

45.  Receiver  is  not  liable  to  suit  by  stockholders  for  fraud  of  bank  officers  in 
inducing  bim  to  buy  stock.  Lantiy  v.  Wallace,  182  U.  S.  GS4,  46  L.  ed.  1227,  21 
Sup.  Ct.  Rep.  878. 

46.  Receiver  of  national  bank  appoints  by  Comptroller  is  not  an  officer  of  the 
court  but  the  officer  of  the  United  States.  In  re  Chetwood,  166  U.  S.  4S8,  41 
L.  ed.  787,  17  Sup.  Ct.  Rep.  385. 

§  8236.  [U.  S.  Comp.  Stat.  1901,  p.  3508.]  The  Comptroller 
shall,  upon  appointing  a  receiver,  cause  notice  to  be  given,  bj  adver- 
tisement in  suck  newapaperB  as  he  may  direct,  for  three  consecutive 
months,  calling  on  all  persons  who  may  have  claims  against  such 
association  to  present  the  same,  and  to  make  legal  proof  Uiereof. 
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Proof  of  claim  under  tb»  section  nnut  be  aa  the  claim  exists  at  the  time  pwwA 
is  made,  and  not  at  the  time  or  date  of  the  suspension  of  the  bank,  eo  that  where 
after  the  suspension  and  before  filing  proof  of  his  claim  a  creditor  of  the  bank 
realizes  on  securities  held  by  faim  as  collateral  to  tiie  loan  he  most  deduct  the 
amount  so  received  from  the  amount  of  hia  claim.  Chemical  Nat.  Bank  C.  Arm- 
strong, SO  Fed.  Rep.  798. 

§  5236.  [U.  S.  Comp.  Stat.  1901,  p.  3508.]  Ppom  time  to  time, 
after  full  provision  has  been  first  made  for  refunding  to  the  United 
States  any  deficiency  in  redeeming  the  notes  of  snch  association,  tlie 
Comptroller  shall  make  a  ratable  dividend  of  the  money  so  paid  over 
to  him  by  such  receiver  on  all  such  claims  as  may  have  been  proved 
to  his  Eatisfaction  or  adjudicated  in  a  court  of  competent  jurisdic- 
tion, and,  as  the  proceeds  of  the  assets  of  such  association  are  paid 
over  to  him,  shall  make  further  dividends  on  all  claims  previously 
proved  or  adjudicated;  and  the  remainder  of  the  proceeds,  ii  any, 
shall  be  paid  over  to  the  shareholders  of  such  association,  or  their 
legal  representatives  in  proportion  to  the  stodc  by  them  respectively 
held. 
See  Act  of  June  30,  1876,  |  3,  as  amended  March  2,  1897,  po»t. 

1.  The  claims  of  creditOTs  mvf  be  proved  before  the  Comptroller,  or  Mtabliahad 
by  suit  against  the  association.  Creditors  must  seek  their  remedy  throned  tke 
Comptroller  in  the  mode  prescribed  by  the  statute;  they  cannot  proceed  directly 
in  their  own  name  against  the  Btockholdera  or  debtors  of  the  bank.  Kennedy  V. 
Gibson,  8  Wall.  606,  19  L.  ed.  479;  Bank  of  Bethel  f.  Pahqnioque  Bank.  14  WaB. 
383,  20  L.  Bd.  840. 

2.  The  ctaima,  when  proved  to  the  satisfaction  of  the  Comptroller,  are  upon  the 
same  footing  as  if  they  had  been  reduced  to  judgments.  National  Bank  of  Com- 
monwealth V.  Mechanics'  National  Bank,  94  U.  S.  437,  24  L.  ed.  176. 

3.  Claims  disallowed  by  the  Comptroller  may  be  presented  in  a  court  having 
jurisdiction  in  such  cases.     Bank  of  Bethel  v.  Pahquioque  Bank,  Id. 

4.  But  judgment,  when  recovered,  will  not,  in  any  case,  give  the  creditor  ady 
lien  on  the  property  of  the  delinquent  association,  nor  secure  to  the  judgmest 
creditor  any  preference  over  other  creditors,  whose  claims  are  proven  before  the 
receiver.  All  alike  must  await  the  action  of  the  Comptroller  of  the  Cnrro^, 
and  be  content  with  a  just  nod  legal  distribution  of  the  proceeds  of  the  aaaeti 
collected  by  the  receiver,  and  liquidated  by  the  Comptroller  according  to  Qm  Act 
of  Congress  in  such  case  made  and  provided.      Id. 

5.  Claims  proved  to  bis  satisfaction  are  to  be  paid  by  the  Comptroller,  as  debt* 
proved  against  an  insolvent  are  to  be  paid  by  his  assignw;  and  in  the  one  ease. 
as  in  the  other,  the  interest  is  an  incident  of  the  debt  or  claim,  and  to  be  paid 
before  distribution  of  the  surplus,  without  r^ard  to  the  fact  whether  the  4eUi 
are  those  upon  contract  conditioned  for  the  payment  of  interest,  or  not.  Ch^oial 
National  Bank  r.  Bailcry,  12  Blatchf.  480,  Fed.  Caa.  No.  8,03fi. 
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6.  An  action  in  aSBumpeit  will  not  lie  against  eitier  tile  Comptroller  or  receiver 
to  recover  such  interest,  but  will  lie  ftgainst  the  bank.      Id. 

7.  Ordinarily,  an  action  cannot  be  maintained  by  &  depositor  against  a  bank, 
until  a  formal  demand  has  been  made;  and,  of  course,  no  interest  can  be  recov- 
ered, except  that  arising  after  tbe  demand.  The  brining  of  an  action  does  not 
amount  to  a  demand  in  SQcb  eaaes.  Payne  P.  Osrdiner,  29  N.  Y.  140.  But  if  the 
bank,  by  words  or  contract,  denies  the  depositor's  ri^t  to  bis  balance,  it  becomes 
presently  liable  to  an  action,  without  formal  demand,  and  interest  would  be 
recoverable  as  damagu.  Such  is  tbe  case  where  a  bank,  by  its  default,  initiates 
proceedings  whicb  result  in  a  transfer  of  the  moneys  of  its  depositors  to  a 
receiver,  and  thus  puts  it  out  of  its  power  to  pay  its  depositors  when  called  upon 
to  do  so.  A  demand,  under  such  circumstanees,  would  have  been  an  idle  cere* 
mony.  The  bank  cannot  be  permitted  to  aay  that  the  depositor  should  have  made 
a  demand,  when,  if  made,  it  would  hftve  been  nugatory  and  ueelus.  It  has  been 
held,  that,  in  cases  of  insolvency,  where  a  debt  is  payable  on  demand,  and  no 
special  demand  is  shown,  Interest  fs  to  be  computed  from  the  first  publication  of 
tbe  proceedings  in  insolvency.  Brown  v.  Lamb,  6  Meto.  203.  Keason  and 
anatogy  favor  tbe  application  of  the  rule  to  the  case  of  such  depositors.  Wal- 
lace, J.  Id.  In  a  similar  case  in  tbe  United  States  Supreme  Court  (National 
Bank  of  Commonwealth  v.  Mechanics'  National  Bank,  04  U.  S.  437,  £4  L.  ed.  176, 
above  cited ) ,  it  was  held  that  a  demand  for  the  interest  was  properly  made. 

8.  It  such  interest  be  not  paid  by  the  Comptroller  at  the  time  of  the  repayment 
of  the  deposit,  an  action  not  only  lies  to  recover  the  former,  but,  being  a  liqui- 
dated sum  at  the  time,  to  recover  interest  thereon  also.  National  Bank  of  Com- 
monwealth V.  Mechanics'  National  Bank,  04  U.  8.  437,  24  L.  ed.  170. 

9.  The  United  States,  as  a  creditor  of  a  national  bank,  is  not  entitled  to  a 
priority  of  payment,  out  of  ita  asseU,  over  other  creditors.  Cook  Coun^ 
National  Bank  v.  United  SUtee,  107  U.  8.  446,  27  L.  ed.  037,  2  Sup.  Ct.  Rep.  661. 

10.  Where  a  natiMial  bank  was  put  into  insolvency  by  tbe  Comptroller  of  the 
Currency,  and  a  creditor,  whose  claim  was  disputed,  recovered  judgment,  seven 
years  after,  for  an  amount  much  larger  than  the  amount  of  his  claim  at  the  time 
of  tbe  failure.  Held,  that  the  dividend  should  be  calculated  and  paid  upon  tbe 
amount  of  his  claim  at  the  time  of  the  failure  of  tbe  bank,  and  not  tbe  amount 
found  due  when  the  same  was  adjudicated.  United  States  «0  rel.  White  v.  Knox, 
lit  U.  B.   (3  Davis)   784,  2S  L.  ed.  603,  4  Sup.  Ct  Rep.  686. 

1).  It  is  the  intent  of  sections  6234-6230  to  throw  the  entire  contirol  of  an 
insolvent  bank  into  the  bands  of  the  Comptroller  of  the  Currency  for  the  purpose 
of  winding  up  ite  affairs.  Jackson,  Receiver,  v.  United  States,  20  Court  of 
aaims,  208. 

§  5837.  [U.  S.  Comp.  Stat.  1901,  p.  3508.]  Whenever  an  assoeia- 
tioQ  against  which  proceedings  have  been  instituted,  on  account  of 
any  allied  refusal  to  redeem  its  circulating  notes  as  aforesaid, 
denies  having  failed  to  do  so,  it  may,  at  any  time  within  ten  days 
after  it  has  been  notified  of  the  appointment  of  an  agent,  as  provided 
in  section  fifty-two  hundred  and  twenty-seven,  apply  to  the  nearest 
circuit,  or  district,  or  territorial  court  of  the  United  States,  to  enjoin 
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further  proceedings  in  the  premisee ;  and  sach  court,  after  citing  the 
Comptroller  of  the  Currency  to  show  cauBe  why  further  proceedings 
should  not  be  enjoined,  and  after  the  decision  of  the  court  or  finding 
of  a  jury  that  8uch  association  has  not  refused  to  redeem  its  circulat- 
ing notes,  when  legally  presented,  in  the  lawful  money  of  the  United 
States,  shall  make  an  order  enjoining  the  Comptroller,  and  any  re- 
ceiver acting  under  his  directi<ai,  from  all  further  proceedings  on 
account  of  such  alleged  refusal. 

See,  in  ccmnectioit  with  above,  note  6  to  lectioD  5133  [U.  8.  Gomp.  Stat.  1901,  p- 
3464],  ante. 

Tbe  action  of  the  Comptroller,  in  the  i^pointineiit  of  a  reoMTer  of  the  bank, 
cannot  be  questioned  bf  tbe  debtors  of  the  bank,  oatil  set  aside  bj  the  b«iik,  ■■ 
contest  brought  hj  it  as  provided  for  in  this  section.  The  Comptroller  appoint! 
the  receiver,  and  can,  therefore,  remove  htm.  Oadle  v.  Baker,  20  Wall.  WO,  St 
L.  ed.  448. 

§  5238.  [XJ.  S.  Comp.  Sut  1901,  p.  3509.]  All  fees  for  prtjtert- 
ing  the  notes  issued  by  any  national  banking  association  shall  be  paid 
by  the  person  procuring  the  protest  to  be  made,  and  such  associatiiMi 
shall  be  liable  therefor;  but  no  part  of  the  bonds  deposited  by  such 
association  shall  be  applied  to  the  payment  of  such  fees.  All  exp&aaeB 
of  any  preliminary  or  other  examinations  into  the  conditimi  of  any 
association  shall  be  paid  by  such  association.  All  expenses  of  any 
receivership  shall  be  paid  out  of  the  assets  of  such  association  before 
distribution  of  the  proceeds  thereof. 
See  Act  of  June  30,  1876,  pott. 

§  6239.  [U.  S.  Comp.  Stat.  1901,  p.  3615.]  If  the  directors  of 
any  national  banking  assoeiatiim  shall  knowingly  violate,  or  know- 
ingly permit  any  of  the  officers,  agents,  or  servants  of  the  assodatioD 
to  violate  any  of  the  provisions  of  this  Title,  all  the  ri^ts,  privileges 
and  franchises  of  tbe  association  shall  be  thereby  forfeited.  Sudi 
violation  shall,  however,  be  determined  and  adjudged  1^  a  proper 
circuit,  district,  or  territorial  court  of  tbe  United  States,  in  a  suit 
brought  for  that  purpose  by  tbe  Comptroller  of  the  Curren<7,  in  his 
own  name,  before  the  association  shall  be  declared  dissolved.  And 
in  cases  of  such  violation,  every  director  who  participated  in  or 
assented  to  the  same  shall  be  held  liable  in  hie  personal  and  individual 
capacity  for  all  damages  which  the  association,  its  shax^olders,  ot 
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atiT  other  persoD  ^all  liave  Bustained  in  consequence  of  such  viola- 
tion. 

See  Act  of  June  30,  ISTa,  poat. 

1.  A  suit  against  Uie  bank  ie  abated  hy  a  decree  dlraolving  the  corporation,  and 
forfeiting  ita  rigbta  and  fTancbiBee  in  an  action  brought  bj  the  Comptroller  for 
that  purpoM.      National  Bank  -C.  Colby,  21  Wall.  60B,  22  ^  ed.  687. 

2.  The  Comptrotler  ii  the  onlj'  person  who  cod  bring  a  suit  to  have  the  charter 
of  a  national  bank  forfeited  for  violation  of  ita  oigaaic  act.  Shoemaker  v. 
^fational  HechajiiM'  Bank,  2  Abb.  (U.  S.)  416,  Fed.  Ca«.  No.  12,801;  to  same 
effect,  Union,  etc.,  c.  Eockj  Mountain  National  Bank,  1  Colo.  631. 

3.  An  action  to  enforce  the  liability  of  a  director  of  a  national  bank  for  mia- 
conduct  in  office,  ae  provided  for  in  this  section,  should  in  general  be  brought  bj 
the  bank,  when  capable  of  acting;  but  if  it  refutes,  the  stockholders  will  be  per- 
mitted to  sue  in  a  court  of  equity  in  their  own  names,  making  the  corporation  a 
defendant;  and  this  course  of  proceeding  Is  also  allowed  where  it  appears  that  tbe 
oorporation  is  still  under  the  control  of  those  who  must  be  made  defendants.  In 
the  latter  case  a  demand  upon  the  corporation  is  unneceesary.  If,  owing  to  insol- 
venc;,  the  corporation  be  in  the  hands  of  a  receiver,  so  that  it  cannot  sue,  the 
receiver  may  maintain  the  action.  If  be  refuses,  or  is  himself  involved,  a  person 
aggrieved  may  sue.  When  the  Bhareholders  are  numerous  the  action  may  be 
brought  by  one  or  more  in  behalf  of  all,  and  the  bank  and  receiver  are  necessary 
parties  —  the  latter,  as  it  is  through  him  that  the  amount  which  may  be  adjudged 
against  the  directors  is  to  be  collected  and  paid  over.  When  the  action  is  brought 
by  a  stockholder  or  stockholders,  while  the  bank  is  in  a  receiver's  hands,  the  c<»n- 
plaint  need  not  allege  a  demand  on  the  Comptroller,  and  his  refusal  to  direct  the 
receiver  to  use,  or  a  demand  upon  and  refusal  of  the  latter  tA  do  so,  for  this  sec- 
tion does  not  require  that  the  action  be  instituted  by  the  Comptroller,  and  the 
liability  of  the  directors  of  corporation  forxbreoches  of  trust  and  the  jurisdicticm 
of  courts  of  equity  to  afford  redress  to  the  corporation,  and  in  proper  cases  to  its 
sbareboldeTB,  for  such  wrongs,  exists  independently  of  any  statute.  Brinckerboff 
C.  Boetwick,  88  N.  Y.  02,  reversing  same  case,  23  Hun,  237;  Ackerman  v.  Ealsey, 
37  N.  J.  Eq.  366.     See,  also,  Conway  v.  Halsey,  44  N.  J.  Iaw,  462. 

4.  The  ofGcers  of  a,  national  bank  are  not  personally  responsible  to  creditors  for 
losses  incurred  in  transactions  made  in  good  (aith,  and  appearing  profitable  at  the 
time  of  the  transactions.      Witters,  Receiver,  t.  Sowles  et  al.,  31  Fed.  Rep.  1. 

0.  Directors  are  not  liable  to  the  common-law  liability  for  inatt«ntioD  to  official 
duties  in  preventing  a  disastrous  loan,  if  such  loan  is  made  without  their  actual 
knowledge.     Id. 

0.  A  director  who  sells  bis  stock,  and  receives  the  money  therefor,  and  orally 
resigns  before  the  expiration  of  bis  term  of  office,  ceases  to  be  a  director,  and  is 
not  liable  for  the  subsequent  loss  through  the  negligence  of  directors.  Movius, 
Beceirer,  v.  Lee  el  al.,  tupra,  30  Ped.  Rep.  298. 

7.  A  president  of  a  national  bank,  on  leave  of  absence  for  good  cause,  is  not 
liable  for  the  negligence  of  other  officers  or  directors  in  his  absence.     Id. 

8.  Directors  are  not  liable  for  the  secret  illegal  transactions  of  one  of  the 
directors.    Id. 

9.  To  show  ground  for  forfeiting  its  charter  it  must  be  shown  that  in  carrying 
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on  tiie  buainesi  of  the  bank  some  Act  or  transaction  in  violation  of  the  proriBOiu 
of  title  62  of  tlie  U.  S.  R.  S.  was  done,  and  that  the  directors  were  either  the 
doen  thereof  or  Icnovingly  permitted  it  to  be  done  bj  gome  officer,  agent  or 
servant  of  the  bonlc.    Trenholm  v.  Commercial  Bank,  38  Fed.  Bep.  323. 

10.  The  Comptroller  has  not  the  ri^t  to  decide  that  the  directMV  ahall  be  pro- 
ceeded against  to  enforce  the  liability  created  by  this  section,  until  he  baa,  by  • 
proper  prooeeding  in  a  United  States  court,  bad  it  determined  that  acts  have  been 
done  which  justified  the  forfeiture  of  the  bank's  charter.  Neither  the  CcMuptroUer 
nor  aay  one  else  can  determine  that  such  acta  do  exist,  and  after  the  propo"  oonrt 
has  decided  that  they  exist  it  is  still  a  question  for  the  Comptroller  to  determine 
whether  the  receiver  shall  proceed  to  enforce  the  director's  liabilit}'.  WeUea  r. 
Qraves,  41  Fed.  Bep.  469. 

11.  The  right  to  recover  under  this  section,  of  a  bank  director,  the  damage* 
sustained  in  consequence  of  an  excessive  loan  under  section  5200  is  in  no  wise 
affected  by  the  fact  that  the  Comptroller  has  or  has  not  procured  a  forfeitore 
of  the  charter.    Stephens  v.  Overstoltz,  43  Fed.  Bep.  771. 

12.  The  prorisions  of  the  National  Banking  Act  ent«r  as  part  into  the  eontoaeta 
of  creditors  with  national  banks,  and  the  proviaions  creating  the  liabili^  of 
directors,  and  prescribing  the  proceedings  to  enforce  the  liabili^,  when  guilty  of 
TiolatioDS  of  the  act,  are  exclusive  of  other  liabilitj  and  proceedings.  In  view  of 
this  section  and  section  6234,  U.  S.  Comp.  Btat.  IBOl,  p.  3607,  a  court  of  equi^ 
cannot  entertain  the  suit  of  a  creditor  against  the  directors  of  a  national  bank. 
Only  the  receiver,  under  the  direction  of  the  Comptroller,  can  bring  snit.  Nat. 
Exeh.  Bajik  ti.  Peters,  43  Fed.  Bep.  13. 

13.  Where  officers  attest  an  official  report  wherein  assets  excluded  by  the  Comp- 
troller as  doubtful,  and  a  third  person  buys  the  bank  stock  on  the  faith  of  mch 
falae  statement,  th^  are  liable  to  aach  buyer  for  depreciation  of  such  atotik 
because  of  such  shrinkage  in  value  but  not  liable  for  losa  by  impairment  unknown 
to  the  officers.     Taylor  v.  Thomas,  124  App.  Div.  53. 

14.  This  section  affords  the  exclusive  rule  measuring  the  right  to  recover  dam- 
ages frton  directors  for  a  loss  caused  by  their  violation  of  any  provision  of  the 
National  Banking  Act    Tates  v.  Jones  Nat.  Bank,  20B  U.  S.  168. 

§  5240.  Tbe  Comptroller  of  tlie  Currency,  with  the  approval  of 
the  Secretary  of  the  Treastiiy,  ahall,  as  often  as  shall  be  deemed 
neoeseary  or  proper,  appoint  a  suitable  person  or  persons  to  make  an 
examination  of  the  affairs  of  every  banking  association,  who  shall 
have  power  U>  make  a  thorough  examination  into  all  the  affairs  of 
the  association,  and,  in  doing  so,  to  examine  any  of  the  officers  and 
agents  thereof  on  oath ;  and  shall  make  a  full  and  detailed  report  of 
ihe  condition  of  the  association  to  I^lc  Comptroller.  That  all  persons 
appointed  to  be  examiners  of  national  banks  not  located  in  the  re- 
demption cities  specified  in  secdon  five  thousand  one  hundred  and 
ninety-two  of  the  Kevised  Statutes  of  the  United  States,  or  in  any 
one  of  tbe  States  of  Or^on,  California,  and  Nevada,  or  in  the  Terri- 
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tortes,  shall  receive  compensation  for  such  esamination  as  follows : 
For  examining  national  banka  having  a  capital  less  than  one  hun- 
dred thousand  dollars,  twen^  dollars;  those  having  a  capital  of  one 
hundred  thousand  dollars  and  less  than  three  hundred  thousand  dol- 
lars, twenty-five  dollars ;  those  having  a  capital  of  tiiree  hundred  thou- 
Band  dollars  and  less  than  four  hundred  thousand  dollars,  thirty-five 
dollars ;  those  having  a  capital  of  four  hundred  thousand  dollars  and 
less  than  five  hundred  thousand  dollars,  forty  dollars ;  those  having 
a  capital  of  five  hundred  thousand  dollars  and  less  than  six  hundred 
thousand  dollars,  fifty  dollars;  those  having  a  capital  of  six  hundred 
thousand  dollars  and  over,  seventy-five  dollars ;  which  amounts  shall 
be  assessed  by  the  Comptroller  of  the  Currency  upon,  and  paid  by, 
the  respective  associati(Hi  so  examined,  and  shall  be  in  lieu  of  the 
compensation  and  mileage  heretfoore  allowed  for  making  said  ex- 
aminations, and  persons  appointed  to  make  exajninaticms  of  national 
banks  in  the  cities  named  in  section  five  thousand  one  hundred  and 
ninety-two  of  the  Eevieed  Statutea  of  the  United  States,  or  in  any 
one  of  the  States  of  Oregtm,  California,  and  Nevada,  or  in  the  Terri- 
tories, shall  receive  such  compensation  as  may  be  fixed  by  the  Secre- 
tary of  the  Treasury  upon  the  recommendation  of  the  Comptroller 
of  the  Currency;  and  the  same  shall  be  assessed  and  paid  in  the 
manner  hereinbefore  provided.  But  no  person  shall  be  appointed  to 
examine  the  affairs  of  any  banking  association  of  which  he  ie  a 
director  or  other  officer. 

{A»  amended  bj  Act  of  February  IS,  1876.) 

Bee  Act  ot  Jvlj  12, 1882,  t  3,  po«t. 

§  6841.  [U.  S.  Comp.  Stat.  1901,  p.  3517.]  No  association  shall 
be  subject  to  any  visitorial  powers  other  than  such  as  are  authorized 
by  this  Title,  or  are  vested  in  the  courts  of  justice. 

1.  The  (Aceia  of  a  natioual  bank  cannot  be  compelled  by  county  officials  to  pro- 
duce tbe  books  ot  the  bank  for  the  former'a  inspection,  for  the  purpose  of  obtain- 
ing the  necessary  iufomution  for  imposing  a.  tax  on  deposits.  First  Nationaf 
Bank  v.  Hugbes,  Browne's  N.  B.  Caa.  176,  Fed.  Cas.  No.  4,811. 

2.  Tbe  Supreme  Court  of  New  York  has  jurisdiction  In  the  case  of  a  national 
bank  where  the  charter  has  expired  by  limitation,  to  direct  its  offloers  to  furnish 
certified  statement  showing  ita  assete  and  certain  specified  facts  relating  thereto, 
Tuttle  f.  Iron  Nat.  Bank  of  PiatUburgh,  170  N.  T.  B,  02  N.  B,  761,  affg  67  App. 
DiT.  627,  73  N.  T.  Snpp.  1160. 

3.  Any  attempt  by  a  State  to  deflnc  tbe  duties  of  a  national  bank  is  voidl 
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wherever  conflicting  with  federal  law.     Davis  v.  ElmiT&  Sar.  Bank,  181  U.  8. 
283,  40  L.  ed.  701,  16  Snp.  Ct.  Rep.  502. 

§  «242.  [TJ.  S.  Comp.  Stat.  1901,  p.  3517.]  All  transfere  of  the 
notes,  bonds,  biUs  of  exchange,  or  other  evidences  of  debt  owing  to 
an;  national  banking  association,  or  of  deposits  to  its  credit;  all 
assigmneute  of  mortgagee,  sureties  on  real  estate,  or  of  judgmentB 
or  decrees  in  its  favor ;  all  deposits  of  money,  buUitm,  or  other  valu- 
able thing  for  its  use,  or  for  the  use  of  an;  of  its  ebarebolders  c»- 
creditors;  and  all  payments  of  money  to  either,  made  after  the  com- 
mission of  an  act  of  insolvency,  or  in  contemplation  thereof,  made 
with  a  view  to  prevent  the  application  of  its  assets  in  the  manner 
prescribed  by  this  chapter,  or  with  a  view  to  the  preference  of  one 
creditor  to  another,  except  in  payment  of  its  circulating  notes,  shall 
be  utterly  null  and  void,  and  no  attachment,  injunction,  or  execution 
shell  be  issued  against  sucJi  association  or  its  property  before  final 
judgment  in  any  suit,  action,  or  proceeding,  in  any  State,  coun^,  or 
municipal  court 

1.  The  words,  "  act  ot  inBoIvency,"  in  this  section  are  to  be  talcen  in  their  nmal 
sense  and  not  simpl;  such  an  act  as  authoriies  the  Comptroller  to  appoint  a 
receiver.     Irons  v.  ManufactuTers'  National  Bank,  6  Bies.  301,  27  ted.  Rep.  SBl. 

8.  To  make  transfers,  assignments,  deposits  and  payments  void  under  this  ase- 
tion,  it  is  only  necessary  that  the  insolvency  should  be  In  c<Hit«mplation  ot  Um 
bank  making  the  transferi,  etc.,  and  not  that  it  should  also  he  known  to  or  eon- 
templated  by  the  party  to  whom  they  are  made.  Case,  Receiver,  c.  Citizens'  Bank, 
2  Woods,  23,  Fed.  Cas.  No.  2,489;  Peckham  v.  Burroughs,  3  Story,  B44,  P«d.  Cas. 
No.  10,B97. 

3.  The  respective  rights  and  liabilities  existing  Iwtween  the  bank  and  its 
creditors  and  debtors  became  fixed  when  its  insolvency  occurred,  and  it  pMsed 
into  tfae  hands  of  the  receiver  appointed  by  the  OomptroUer  of  the  Currency.  All 
the  property  and  assets  of  the  association  then  became  a  fund  legally  dedie*t«l, 
first,  to  the  satisfaction  of  any  claim  of  the  United  States  goTemment  for  any 
deficiency  in  the  proceeds  of  the  bonds  pledged  for  the  redemption  of  its  notes,  to 
meet  the  amount  necesBary  to  be  expended  for  that  purpose;  and  seoood,  for  a 
ratable  distribution  of  the  balance  among  its  general  creditors,  upon  the  principle 
of  equality.     Balch  f.  Wilson,  26  Minn.  299,  33  Am.  Rep.  407. 

4.  The  word  "  insolvency,"  as  used  in  this  sectimi,  is  eynonymons  with  the  sama 
word  aa  used  in  the  {late)  bankrupt  act,  and  means  a  present  inability  to  pay  in 
the  ordinary  course  of  business.  Case,  Receiver,  t>.  Cititens'  Bank,  2  Woods,  2S, 
Fed.  Cas.  No.  2,4B9, 

6.  The  provisiona  ot  this  section  prohibiting  tfae  issuing  of  an  attachment,  etc 
against  a  natitmal  bank  with  property,  before  final  judgment,  applies  only  to  aa 
association  which  has  become  insolvent,  or  to  one  about  to  become  so,  as  speoiiiad 
in  the  preceding  part  of  the  section.      Robinson  v.  National  Bank  of  New  Bwna, 
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St  K.  Y.  386,  37  Am.  Kep.  BOS;  People's  Bank  v.  HecbanicB'  National  Bank,  62 
Bov.  Pt.  422 ;  Market  NatioiuJ  Bank  v.  Pacific  National  Bank,  2  CAy.  Pro.  R.  330. 
4.  Ad  attachment  iasued  against  an  insolvent  national  bank,  or  vne  in  contem- 
plation of  insolvency,  or  which  has  committed  an  act  of  inaolvencj,  is  illegallj 
issued  in  violation  of  tbii  section,  and  cannot  be  made  valid  bj  the  subsequent 
acquisition  by  the  bank  of  further  capital.  Raynor  e(  al.  v.  Pacific  National 
Bank,  83  N.  Y.  373. 

7.  And  when  eucb  bank  after  the  issuing  of  an  attachment  pays  a  large  amount 
of  its  debts  in  full,  this  fact  will  not  estop  it  from  setting  up  iU  insolvency  to 
avoid  the  attachment,  at  least  where  the  application  to  vacate  is  made  for  tho 
benefit  of  the  remaining  creditors,  and  not  the  stockholders.    Id. 

8.  This  section  is  not  repealed  by  the  Act  of  Congress  of  July  12,  1883,  provid- 
ing that  the  jurisdiction  for  suits  thereafter  brought  against  national  banks  shall 
be  the  same  as  for  suita  against  Stat«  banks,  and  repealing  laws  inoonsiatent 
therewith.      This  section  is  not  inconsistent  with  such  provision.     Id. 

9.  The  property  of  a  national  bank,  attached,  at  the  suit  of  an  individual 
creditor,  cannot  be  sold  on  an  attachment  levied  aft«r  the  bank  become  insolvent, 
when  the  same  property  is  claimed  by  a  receiver  of  the  bank,  who  was  subse- 
quently appointed.    National  Bank  v.  Colby,  21  Wall,  609,  22  L.  ed.  687. 

10.  The  preference  of  one  creditor  to  another  by  a  national  bank,  mentioned  In 
the  foregoing  section,  is  a  preference  given  to  the  crsditor  to  secure  or  pay  a  pre- 
existing debt.  Whta  a  national  bank,  being  embarrassed,  receives  a  loan  of 
money,  or  other  valuable  material  aid,  frtwi  a  person  who  knows  it*  embarrassed 
state,  on  condition  that  the  par^  making  the  loan  or  giving  the  ud  shall  be 
secured  therefor,  and  the  security  is  accordingly  given  by  pledging  a  part  of  the 
assets  of  the  bank,  Held,  this  is  not  giving  him  a  preference  over  other  creditors 
within  the  meaning  of  this  section.  "  If  a  customer  or  friend  of  a  bank,  knowing 
it  to  be  embarrassed  and  in  need  of  aasistaace,  proffers  it,  for  instance,  a  loan  of 
960,000  in  cash,  on  receiving  security  for  the  amount  I^  a  transfer  of  a  part  of 
its  portfolio,  that  cannot  be  fairly  ccmstrued  as  giving  him  a  preteroice  over  other 
creditors.  Other  creditors  are  not  Injured  by  such  a  transaction;  for  the  eecuri- 
tiee  that  such  a  creditor  takes  out  he  leaves  an  equivalent  in  cash.  He  becomes  a 
creditor  solely  on  oonditjon  of  receiving  security.  ...  It  clearly  was  not  the 
purpose  of  the  act  to  forbid  the  bank  from  giving  security  to  its  friends  for  means 
to  be  advanced  on  the  spot  or  in  the  future."  Woods,  J,  Casey,  Receiver,  V.  La 
8oci#t«  de  Credit  Mobilier  de  Paris  et  al.,  2  Woods,  77,  Fed.  Cas.  No.  2,490. 

11.  A  return  of  nulla  bona  upon  an  execution  against  the  bank  is  ample  evi- 
dence of  its  insolvency.     Wheelock  v.  Kost,  77  111.  296. 

12.  An  attachment  cannot  issue  from  a  Circuit  Court  of  the  United  States,  in 
ao  action  against  a  national  bank  before  final  judgment.  Pacific  National  Bank 
V.  Mister,  124  U.  S.  721,  31  L.  ed.  S67,  8  Sup.  Ct  Rep.  718. 

13.  A  receiver  of  a  national  bank  can  acquire  no  ri^t  to  property  in  posses- 
sion of  bank  which  it  does  not  own,  aa  against  the  owner.  Section  6242  of  U. 
S.  Rev.  Stat.  [U.  S.  Comp.  Stat.  1001,  p.  3S17],  was  not  intended  to  protect  such 
receiver's  possession  as  against  the  owner.  Further  held,  that  section  9242  does 
not  prohibit  the  issuing  of  a  requisition  to  the  sherifT  to  take  possession  of  the 
property  in  question.     Corn  Exchange  Bank  v.  Blye,  101  N.  Y.  303,  4  N.  E.  626. 

14.  Certain  creditors  whose  claims  were  disputed  by  a  lutional  bank  attached 
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iti  property  and  began  Buit  to  diesoWc  the  same;  the  president  and  a  director 
became  auretiea  on  the  bank's  bond  of  iDdemniflcation.  The  bank  transferred 
tlOO,000  to  such  suT«tieB.  Before  these  transactions  tbe  bank  had  mapended  bat 
had  resumed  business  with  permission  of  the  Comptroller  of  the  Currency,  but 
had  become  insolvent  soon  after  tbe  above  transactiona.  Held,  that  Uie  transfer 
of  the  $100,000  was  not  made  after  tbe  commission  of  an  act  of  insolvency  or  in 
contemplation  thereof,  or  to  prevent  the  application  of  assets  as  prescribed  by 
tbe  banking  act.      Price,  Receiver,  v.  Coleman  et  at.,  22  Fed.  Rep.  694. 

16.  He  transfer  of  the  assets  of  a  bank  to  a  creditor  whereby  he  secures  a 
preference  over  the  other  creditorB,  if  made  after  a  vote  of  the  directors  to  go 
into  liquidation,  will  be  presumed  to  be  made  with  fraudulent  intent.  National 
Seouri^  Bank  v.  Price,  Receiver,  82  Fed.  Rep.  697. 

10.  Tbe  general  policy  of  the  banking  law,  which  forbids  any  kind  of  prefer- 
ence in  case  of  insolvency  and  requires  the  entire  assets  to  tie  preoerved  for 
equitable  distribution,  does  not  affect  a  depositor's  right  to  rescind  for  frand- 
A  depositor  who  deposits  a  draft  in  ignorance  of  the  insolv^e;  of  a  national 
bank,  may  rescind  and  pursue  the  collection  of  the  draft,  if  the  proceeds  have  not 
been  mingled  with  the  genera]  assets  of  the  insolvent  bank.  Cragie  v.  Smith, 
14  Abb.  N.  C.  40». 

17.  "  In  order  to  uphold  an  action  under  his  section,  there  should  be  some 
satiefactory  eridence  that  the  cashier  or  other  officer  actually  p^d  the  money  of 
the  bank  in  contemplation  of  insolvency  for  the  purpose  of  giving  a  preference  to 
the  payee,  and  with  a  view  to  prevent  the  application  nf  the  assets  of  Uie  bank 
to  the  creditors  generally,  as  provided  in  the  National  Banking  Act."  Hayes  r. 
Beardslej',  136  N.  Y.  2D9,  32  N.  E.  8S5,  aff'g  43  N.  T.  St.  Rep.  744,  17  N.  ¥. 
Supp.  404. 

18.  In  the  above  cited  case  {Hayes  v.  Beardsley,  supra),  Oie  insolvency  ot  ttie 
bank  was  so  concealed  by  tlie  cashier  that  none  of  its  directors  had  ajiy  sospieioD 
thereof,  and  it  was  not  discovered  by  the  bank  examiner.  Held,  that  under  the 
circumstances  the  fact  that  defendant  was  a  director  did  not,  as  a  matter  of 
law,  charge  him  with  liability  for  the  payments  made  to  Um;  that  it  having 
been  found  that  he  acted  in  good  faith  and  in  ignorance  of  any  wrongdiring  or 
of  the  bank's  insolvency,  payments  made  to  him  were  to  be  tested  under  said 
provisions  like  payments  made  to  other  creditors.     Hayes  r.  Beardsltj,  tuprs. 

IB.  Where  a  national  bank  on  the  20th  day  of  a  month,  telegraphs  its  aeoept- 
aaoe  of  a  draft  drawn  on  it  by  a  national  bank  in  another  Btate  and  on  tbe 
following  day  the  drawer  fails,  and  the  day  after  (22d),  the  aoceptw  pays 
the  amount  of  the  draft.  Held,  that  in  the  absence  of  anything  indicating 
that  the  action  of  the  payee,  drawer  or  drawee  was  in  oontomplation  of  tb« 
insolvency  of  the  drawer  or  that  they  had  any  intimation  of  ite  impending  failure, 
that  tbe  transaction  was  not  within  tbe  inhibition  of  this  section,  and  that  tbe 
acceptor  bad  a  right  to  apply  tbe  proceeds  of  collections  made  by  it  for  tbe 
drawee,  in  its  hands  at  the  date  of  acceptance  to  the  payment  of  the  draft. 
In  re  Armstrong,  41  Fed.  Rep.  384;  see  also,  Armstrong  v.  Chemioal  Nat.  Bank, 
41  Fed.  Rep.  234. 

20.  The  indoTser  of  a  note  which  is  discounted  by  a  national  bank  and  whtcb 
matures  after  the  bank  becomes  insolvent  and  a  receiver  is  appointed,  Is  entitled 
to  set  off  against  the  noto  the  amount  of  his  deposits  in  the  bank  at  the  time  of 
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ita  failure.  The  Allowance  of  such  set-ofF  does  not  violate  section  6242.  Yardley 
«.  Clothier,  17  L.  R.  A.  «2,  2  U.  8.  Ct.  of  Apt.  Rep.  349,  3  U.  S.  App.  307,  51 
Fed.  Rep.  606. 

21.  The  proviaions  of  U.  8.  Rev.  Stat.,  %  5242,  U.  8.  Comp.  Stat.  1901,  p.  3617; 
against  attacbment  or  other  provisional  remedy  or  execution,  except  after  final 
judgment,  against  national  banks  applies  to  solvent  aa  well  as  insolvent  banks. 
This  provision  was  not  affected  by  Act  of  Jnlj  12,  18S2,  U.  S.  Stat,  at  L.  163, 
chap.  290,  I  4,  U.  8.  Comp.  Stat  1901,  p.  3458,  which  preacribeB  the  fonun  and 
does  not  relate  to  the  provisional  remedies  to  be  had  therein.  Solvency  of  bank 
is  to  be  presumed  in  absence  of  proof  to  the  contrary.  Van  Reed  r.  People's 
Nat.  Bank,  198  U.  8.  664,  173  N.  T.  314. 

22.  After  insolvency  is  declared,  a  natjonal  bank  cannot  do  further  business, 
but  its  corporate  existence  continues  for  certain  purposes.  Chemical  Bank  c. 
Hartford  Deposit  Co.,  161  U.  8.  7,  40  L.  ed.  69B,  16  Sup.  Ct.  Rep.  439. 

23.  Remittances  made  by  one  bank  to  another  in  the  ordinary  course  of  bull- 
neas.  they  will  not  be  taken  as  made  in  contemplation  of  Insolvency.  TtfcDonald 
V.  Chemical  Nat.  Bank,  174  V.  S.  QIB,  43  L.  ed.  1109,  19  Sup.  Ct.  Rep.  787. 

24.  As  to  clearing  house  exchanges  see  Tardley  v.  Fhiller,  167  U.  8.  367,  42  L. 
ed.  196,  17  Sup.  Ct.  Rep.  83G. 

25.  Attachment  against  national  bank  as  garnishee  is  not  an  attachment  within 
section  6242  against  the  bank.  Barle  r.  Conway,  178  U.  S.  466,  44  L,  ed.  1149, 
20  8up.  a.  Rep.  818. 

26.  Where  dividends  were  pi^d  out  of  capital  when  bank  was  not  insolvent, 
the  owner  of  the  stock  believing  them  to  be  out  of  profits,  receiver  cannot  recover 
them.  McDonald  v.  Williams,  174  U.  S.  397,  43  L.  ed.  1022,  19  Sup.  Ct.  Rep. 
743. 

27.  A  national  bank  cannot  be  made  liable  for  the  debts  of  a  partnership 
efaaree  in  which  it  has  becMne  a  qualified  owner  of  by  foreclosure  of  its  lien 
upon  them  for  a  debt.      Merchants  Nat.  Bank  c.  Wehrmann,  202  U.  B.  266. 

28.  A  national  bank  whether  solvent  or  insolvent  is  exempt  from  attachment 
before  judgment.  A  8tate  court  cannot  gain  jurisdiction  over  a  foreign  national 
bank  by  attaching  the  bank's  property  within  that  State.  Pacific  Nat.  Bank  v. 
Uixter,  124  U.  8.  721. 

§  5248.  [U.  S.  Comp.  Stat.  1901,  p.  3517.]  All  banks  not  oi^n- 
ized  and  transacting  business  under  the  national  currency  laws,  or 
under  this  Title,  and  all  persons  or  corporations  doing  the  business  of 
bankers,  brokers,  or  savinge  institutions,  except  savings  banks  au- 
thorized by  Congress  to  use  tbe  word  "  national "  as  a  part  of  their 
corporate  name,  are  prohibited  from  using  the  word  "  national "  as  a 
portion  of  the  name  or  title  of  such  bank  corporation,  firm,  or  part- 
nership; and  any  violation  of  this  prohibition  committed  after  tbe 
^rd  day  of  September,  eighteen  hundred  and  seven^-tliree,  shall 
subject  the  party  chargeable  therewith  to  a  penal^  of  fift^  dollars 
for  each  day  during  which  it  is  committed  or  repeated. 
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TITXE    XXXV. 

INTERNAL   REVENUE. 


CHAPTER    VIII. 
Bane  and  Bankers. 

SEcnon  3407.  Definition  of  the  words  "  bank,"  "  banker." 

3410.  Capital  of  banks  expired  or  converted  into  national  banks. 

3411.  Circulation,  when  exempted  from  tax. 

3412.  Tax  on  notes  of  persona  or  State  banks  used  as  circulation,  etc 

3413.  Tax  on  notes  of  town,  city,  or  municipal  corporations  paid  out  bj 

banks,  etc. 

3414.  Bijiks  and  bankers'  monthly  returns. 

3416.  In  default  of  return  commissioner  to  estimate,  etc. 

3410.  State  banks  converted  into  natiimal  banks;  returns,  bow  m>d«. 

3417.  Provisions  for  bank  tax  and  returns  not  to  apply  to  national 

§  3407.  [U.  S.  Comp.  Stat.  1901,  p.  2246.}  Every  incorporated 
or  other  bank,  and  every  person,  firm  or  company  having  a  place  of 
business  where  credits  are  opened  by  the  deposit  or  collection  of 
money  or  currency,  snbject  to  be  paid  or  remitted  upon  draft,  check, 
or  order,  or  where  the  money  is  advanced  or  loaned  on  stocks,  bonds, 
bullion,  bills  of  exchange,  or  promissory  notes,  or  where  stocks, 
bonds,  bullion,  bills  of  exchange,  or  promissory  notes  are  received  fc«r 
discount  or  for  sale,  shall  be  regarded  as  a  bank  or  as  a  banker. 

[Sections  3403  and  3409  (U.  S.  Comp.  Stat.  1901,  pp.  2247,  2248),  relating  to 
tares  on  capital  and  deposits  of  banks,  bankers  and  national  banking  asaoci&tions, 
were  repealed  by  section  1,  chapter  121,  Act  of  March  3,  ISSS.] 

§  3410.  [U.  S.  Comp.  Stat.  1901,  p^  2248.]  The  capital  of  any 
State  bank  or  banking  association  which  has  ceased  or  shall  cease  to 
exist,  or  which  has  been  or  shall  be  conveirted  into  a  natiimal  bank, 
shall  be  assumed  to  be  the  capital  as  it  existed  immediately  before 
such  bank  ceased  to  exist  or  was  converted  as  aforesaid. 
8e«  Act  of  March  3,  18B3,  |  1,  pott. 
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§  3411.  [U.  S.  Comp.  Stat  1901,  p.  2248.]  Whenever  the  out- 
standing circulation  of  any  bank,  association,  corporation,  company, 
or  person  is  reduced  to  an  amount  not  exceeding  five  per  centum  of 
the  chartered  or  declared  capital  existing  at  t^e  time  the  aame  was 
issued,  said  circulation  shall  be  free  from  taxation;  and  whenever 
an;  bank  whidi  has  ceased  to  issue  notes  for  circulation  deposits  in 
the  Treasury  of  the  United  States,  in  lawful  money,  the  amount  of 
its  outstanding  circulation,  to  be  redeemed  at  par,  under  such  regu- 
lations as  the  Secretary  of  the  Treasury  sbaU  prescribe,  it  shall  be 
exempt  from  any  tax  upon  such  circulation. 

See  Act  of  July  12,  1S82,  U  6  and  8,  pott. 

ThiB  wctiMi  does  not  lay  a  direct  tax.  CongreM  having  undertaken.  In  the 
•zercfM  of  undisputed  conatitutional  power,  to  provide  a,  cuirencj  for  the  whole 
country,  may  secure  the  benefit  of  it  to  the  people  b;  appropriate  legislation,  and 
to  that  end  may  restrain,  by  suitable  ena<:tmente,  the  circulation  of  any  notes  not 
issued  under  it«  authority.     Veuie  Bank  v.  Fenno,  8  Wall.  S33,  10  L.  ed.  482. 

§  3412.  [U.  S.  Comp.  Stat.  1901,  p.  2249.]  Every  national  bank- 
ing association.  State  bank  or  State  banking  association  shall  pay  a 
tax  of  ten  per  centum  on  the  amount  of  notes  of  any  person,  or  of  any 
State  bank  or  State  banking  association  used  for  circulation  and  paid 
out  by  them. 

See  Act  of  Fehniaiy  6,  1875,  H  19  and  2D,  pott. 

§  3413.  [U.  S.  Comp.  Stat  1901,  p.  2249.]  Every  national  bank- 
ing association.  State  bank,  or  banker,  or  association,  shall  pay  a  tax 
of  ten  per  centum  on  the  amount  of  notes  of  any  town,  city,  or  mu- 
nicipal corporation  paid  out  by  them. 

See  Act  of  February  8,  1876,  IS  19,  20,  pogl. 

"  The  only  question  presented  is  as  to  tlie  constitutionality  of  section  3413  of 
the  Revised  Statutes,  the  objection  being  that  the  tax  is  virtually  laid  upon  an 
Instrumentality  of  the  State  of  Arkansas. 

"  We  think  this  case  comes  strictly  within  the  principles  settled  in  Veaiie  Bank 
V.  Fenno,  8  Wall.  533,  19  L.  ed.  482,  where  it  was  distinctly  held  that  tha  tax 
imposed  by  that  section  on  national  and  State  banks,  for  paying  out  the  notes  of 
individuals  or  State  banks  used  for  circulation,  was  not  unconsUtutional. 

"  The  reason  is  thus  stated  by  Mr.  Chief  Justice  Chase  :  '  Having  thus,  in  the 
exercise  of  undisputed  constitutional  powers,  undertaken  to  provide  a  currency 
for  the  whole  country,  it  cannot  be  questioned  that  Congress  may  consUtutlonally 
secure  the  benefit  of  it  to  the  people  by  appropriate  lejpslation.  To  this  end 
Congress  has  denied  the  quality  of  legal  tender  to  foreign  coins,  and  has  provided 
by  law  against  the  imposition  of  counterfeit  and  base  coin  on  the  community. 
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To  the  tame  end  Congress  may  restrun,  bj  Buitable  enactments,  the  eircnlatioD  M 
money  any  notes  not  iasued  under  its  authority.  Without  thii  power,  indeed, 
its  attempts  to  secure  a  sound  and  uniform  currency  for  the  country  mast  be 
futile'  (p.  649,  18  L.  ed.  468). 

"  The  tax  thus  laid  is  not  on  the  obligation,  but  on  its  use  in  a  particular  way. 
Ab  against  the  United  States,  a  State  municipality  has  no  right  to  put  its  notes 
in  circulation  as  mon^.  It  may  execute  its  obligatioiis,  but  caottot,  against  the 
will  of  Congress,  make  them  money. 

"  The  tax  is  on  the  notes  paid  out,  that  is,  made  use  of  as  a  drculating 
medium.  Such  a  use  is  against  the  policy  of  the  United  States.  Therefore  the 
banlcer  who  helps  to  keep  up  the  use  by  paying  them  out,  that  is,  employing  than 
as  the  equivalent  of  money  in  discharging  his  obligations,  is  taxed  for  what  h« 
does-  The  taxation  is  no  doubt  intended  to  destroy  the  use;  but  that,  aa  ha* 
just  been  seen.  Congress  has  the  power  to  do."  Waite,  Ch.  J.  Merchants' 
Nat.  Bank  v.  United  States,  101  U.  5.  1,  26  L.  ed.  979. 

§  3414.  [U.  S,  Comp.  Stat.  1901,  p.  2250.]  A  true  and  complete 
return  of  the  monthly  amount  of  circulatian,  of  deposits,  and  of 
capital,  aa  aforesaid,  and  of  the  monthly  amount  of  notes  or  persons, 
town,  city,  or  municipal  corporationB,  State  hanks,  or  State  hanking 
associations  paid  out  as  aforesaid  for  the  previous  six  months,  shall 
be  made  and  rendered  in  duplicate  on  the  first  day  of  December  and 
the  first  day  of  June  by  each  of  such  banks,  associations,  corpora- 
tions, companies,  or  persons,  with  a  declaration  aimexed  thereto, 
under  the  oath  of  such  person,  or  of  the  president  or  cashier  of  such 
bank,  association,  corporation,  or  company,  in  such  form  and  manner 
as  may  he  prescribed  by  the  Commissioner  of  Internal  Revenue,  that 
the  same  contains  a  true  and  faithful  statement  of  the  amounts  sub- 
ject to  tax,  as  aforesaid;  and  one  copy  shall  be  transmitted  to  the 
i»llector  of  the  district  in  which  any  such  bank,  association,  oorpora- 
tdon,  or  company  is  situated,  or  in  which  such  person  has  his  place 
■of  business,  and  one  copy  to  the  Commissioner  of  Internal  Revenue. 
See  Act  of  February  B,  ISTS,  t  21,  pott. 

§  8415.  [U.  S.  Comp.  Stat  1901,  p.  2250.]  In  default  of  Uie 
returns  provided  in  the  preceding  section,  the  amount  of  ciiculaticHi, 
-deposit,  capital,  and  notes  of  persons,  town,  city,  and  municipal  cor- 
porations, State  banks,  and  State  banking  associations  paid  out,  as 
aforesaid,  shall  be  estimated  by  tte  Commissioner  of  Internal  Reve- 
nue, upon  the  beet  information  he  can  obtain.  And  for  any  refusal 
or  n^lect  to  make  return  and  payment,  any  such  bank,  association, 
corporation,  company,  or  person  so  in  default  shall  pay  a  penalty  of 
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two  hundred  dollars,  besides  the  additional  penalty  and  forfeitores 
provided  io  other  oaaes. 

§  8416.  [U.  S.  Comp.  Stat  1901,  p.  2251.]  Whenever  any  State 
bank  or  banking  association  has  been  converted  into  a  national  bonk- 
ing association,  and  aut^  national  banking  assooiatiou  has  assumed 
the  liabilities  of  such  State  bank  or  banking  association,  including  the 
redemption  of  ita  bills,  by  any  agreement  or  understanding  whatever 
with  the  representatives  of  such  State  bank  or  banking  assocdation, 
such  national  banking  association  shall  be  held  to  make  the  required 
return  and  payment  on  the  circulation  outstanding,  so  long  as  such 
circulation  shall  exceed  five  per  centum  of  the  capital  before  sueh 
conversion  of  such  State  bank  or  banking  association. 

§  3417.  [U.  S.  Comp.  SUt  1901,  p.  2251.]  The  proviaiona  of 
this  chapter,  relating  to  the  tax  on  the  deposits,  capital  and  circula- 
tion of  banks,  and  to  their  returns,  ezcept  as  contained  in  sections 
thirty-four  hundred  and  ten,  thir^-four  hundred  and  eleven,  thirty- 
four  hundred  and  twelve,  thirty-four  hundred  and  thirteen,  and 
thirty-four  hundred  and  sizteeo,  and  sudi  parts  of  sections  thir^- 
four  hundred  and  fourteen  and  thirty-four  hundred  and  fifteen  as 
relate  to  the  tax  of  ten  per  centum  on  certain  notes,  shall  not  apply 
to  associations  which  are  taxed  under  and  by  virtue  of  title  "  National 
Banks." 

1.  United  States  securities  are  exempted  fntm  local  tazation  hy  the  follovisg 
Bection  of  TiUe  XLII.  U.  8.  R.  8.,  enUtled  "The  PubUc  Debt:" 

{  3T0I  [U.  S.  Comp.  Stat.  1001,  p.  2480.]  All  stoekB,  bond*,  trcMuiy  notw, 
and  other  obligation*  of  the  United  State*  shall  be  exempt  fnnn  taxation  by  or 
under  Stat«  or  municipal  or  local  author!^. 
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ADDITIONAL  ACTS. 


Act  of  June  20,  1874. 
An  act  fixing  ike  amoimt  of  the  United  States  notes,  providing  for 
a  redistribution  of  the  national  bank  currency,  and  for  other  pur- 


Be  it  enacted  by  the  Senaie  and  House  of  BepresentaUves  of  the 
Untied  Siaies  of  America  in  Congress  assernbled.  That  the  act  en- 
titled "An  act  to  provide  a  national  currency  secured  by  a  pledge  of 
United  States  bonda,  and  to  provide  for  the  circulation *and  redemp- 
tion thereof,"  approved  June  third,  eighteen  hundred  and  sixty-four, 
shall  hereafter  be  known  as  "  the  N&tionaJ  Bank  Act." 

§  8.  That  section  thir^-wie  ^  of  "  the  National  Bank  Act "  be  so 
amended  that  the  several  asaociati<His  therein  provided  for  shall  not 
hereafter  be  required  to  keep  on  hand  any  amount  of  money  what- 
ever by  reason  of  the  amount  of  their  reepeetive  circalations ;  but  the 
moneys  required  by  aaid  eection  to  be  kept  at  all  tunes  on  hand  shall 
be  determined  by  the  amount  of  deposits  in  all  respects,  as  providea 
for  in  said  section. 

§  3.  That  every  association  organized,  or  to  be  organized,  under 
the  provisions  of  the  said  act,  and  of  the  several  acts  amendatory 
thereof,  shall  at  all  times  keep  and  have  on  deposit  in  the  Treasury  of 
the  United  States,  in  lawful  money  of  the  United  States,  a  sum  equal 
to  five  per  centum  of  its  circulation,  to  be  held  and  used  for  the 
redemption  of  such  circulation ;  which  sum  shall  be  counted  as  a  part 
of  its  lawful  reserve,  as  provided  in  section  two  of  this  act;  and  when 
the  circulating  notes  of  any  such  associations,  assorted  or  unassorted 

1  Tbii  "section  thir^-one"  refers  to  the  old  division  bj  0eetionB  in  the  Act  of 
June  3,  1604 ;  it  refers  to  "  reserve  "  snd  was  incorporated  in  IT.  S.  Rev.  Stat.,  Si 
6161,  6162.  The  "  section  thirty-two  *'  heininefter  referred  to  was  incorporated 
in  U.  S.  Rev.  SUt.,  I  6166.  The  U.  S.  Rev.  Stat,  were  eaaot«d  1874,  aad  embraced 
the  laws  in  force  Dec.  1,  18T3. 

[709] 
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Bhall  be  presented  for  redemption,  in  sums  of  one  thousand  doUara  or 
anj  multiple  thereof,  to  the  Treasurer  of  the  TTnitBd  States,  the  same 
ehall  be  redeemed  in  United  States  notes.  All  notes  so  redeemed  shaD 
be  charged  b;  the  Treasurer  of  the  United  States  to  the  respective 
associations  issuing  the  same,  and  he  sliall  notify  th^n  severally  oa 
the  first  day  of  each  mouth,  or  oftener,  at  his  diacretion,  of  the  amount 
of  such  redemptions ;  and  whenever  such  redemptions  for  any  aasocia- 
tioQ  shall  amount  to  the  sum  of  five  hundred  dollars,  such  association 
so  notified  shall  forthwith  deposit  with  the  Treasurer  of  the  United 
States  a  sum  in  United  States  notes  equal  to  the  amoimt  of  its  circn- 
lating  notes  so  redeemed.  And  all  notes  of  national  banks,  worn 
defaced,  mutilated,  or  otherwise  unfit  for  circulation,  shall,  when 
received  by  any  assistant  treasurer  or  at  any  designated  depository  of 
the  United  States,  be  forwarded  to  the  Treasurer  of  the  United  State* 
for  redemption  as  provided  herein.  And  when  such  redanptions  have 
been  so  reimbursed,  the  circulating  notes  so  redeemed  shall  he  fot^ 
warded  to  the  respective  associations  by  which  they  were  issued ;  but 
if  any  of  such  notes  are  worn,  mutilated,  defaced,  or  rendered  odier- 
wise  unfit  for  use,  they  Bball  be  forwarded  to  the  CcHnptroller  of  the 
Currency  and  destroyed,  and  replaced  as  now  provided  by  law:  Pro- 
vided, That  eadi  of  said,  associatiiHis  shall  reimburse  to  the  Treaauiy 
the  charges  for  transportation,  and  the  costs  for  assorting  such  notes; 
and  the  associations  hereafter  organized  shall  also  severally  reimboiM 
to  the  Treasury  the  cost  of  engraving  such  plates  as  shall  be  ordered 
by  each  association  respectively ;  and  the  amount  assessed  upon  eadi 
association  shall  be  in  proportion  to  the  circulation  redeemed,  and  be 
charged  to  the  fund  on  deposit  with  the  Treasurer:  And  provided 
further.  That  so  much  of  section  thirty-two  ^  of  said  National  Bank 
Act  requiring  or  permitting  the  redemption  of  its  (nrculating  notes 
elsewhere  than  at  its  own  counter,  except  as  provided  for  in  this  eee- 
tion,  is  hereby  repealed. 

%  4.  Hist  any  association  organized  under  this  act  or  any  of  the 
acts  of  which  this  is  an  amendment,  desiring  to  withdraw  its  circulat- 
ing notes,  in  whole  or  in  part,  may,  upon  the  deposit  of  lawful  money 
with  the  Treasurer  of  the  United  States  in  sums  of  not  lees  thui  nine 

2  Sm  note  to  aeotioa  2,  ante. 
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thousand  dollars,  take  up  the  bonds  wliich  said  association  has  ou 
deposit  with  t^e  Treaenrer  for  the  security  of  such  circulating  notes, 
which  bonds  shall  be  assigned  to  tlie  bank  in  the  nuuiner  specified  in 
the  nineteenth  seotion  of  the  National  Bank  Act ;  and  the  outstanding 
notes  of  said  aasociaticHi,  to  an  amount  equal  to  the  legal-tender  notes 
deposited,  shall  be  redeemed  at  the  Treasmy  of  the  United  States, 
and  destroyed  as  now  provided  by  law:  Provided,  That  the  amount 
of  the  bonds  on  deposit  for  circulation  shall  not  be  reduced  below 
fifty  thousand  dollars. 

§  8'  That  the  Comptroller  of  the  Cnrreooy  shall,  under  snob  rules 
and  regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  cause 
the  charter  numbers  of  the  association  to  be  printed  upon  all  national 
bank-notes  which  may  be  hereafter  issued  b?  him, 

§  6.  That  the  amount  of  United  States  notes  outstanding  and  to 
be  used  as  a  part  of  the  circulating  medium  shall  not  exceed  the  sum 
of  three  hundred  and  eighty-two  million  dollars,  which  said  sum 
shall  appear  in  each  monthly  statement  of  the  public  debt,  and  no 
part  thereof  shall  be  held  or  used  as  a  reserve. 

§  7.  That  so  much  of  the  act  entitled  "An  act  to  provide  for  the 
redemption  of  the  three  per  centom  temporary  loan  certificates,  and 
for  an  increase  of  naticnal  bank-notes,"  as  provides  that  no  circiila- 
tion  shall  be  withdrawn  under  the  provisions  of  section  six  of  said  act, 
until  after  fif^-fonr  milliimB  granted  in  section  one  of  said  act  shall 
have  been  taken  up,  is  hereby  repealed;  and  it  shall  be  the  duty 
of  the  Comptroller  of  the  Currency,  under  the  direction  of  the  Secre- 
tary of  the  Treasury,  to  proceed  forthwith,  and  he  is  hereby  author- 
ized and  required,  from  time  to  time,  as  applications  shall  be  duly 
made  therefor,  and  until  the  full  amount  of  fifty-five  million  dollazs 
shall  be  withdrawn,  to  make  requisitions  npon  eadi  of  the  national 
banks  described  in  said  section,  and  in  the  manner  therein  provided, 
organized  in  States  having  an  ezoess  of  circulation,  to  withdraw  and 
return  so  mu<di  of  their  circulatiwi  as  by  said  act  may  be  apportioned 
to  be  withdrawn  from  them  or,  in  lieu  thereof,  to  deposit  in  the 
Treasury  of  the  United  States  lawful  money  sufficient  to  redeem  sueih 
circulation ;  and  upon  the  return  of  the  circulation  required,  or  the 
deposit  of  lawful  money,  as  herein  provided,  a  proportionate  amount 
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of  the  bonds  held  to  secure  Uie  circulation  of  sucb  association  as  shall 
make  such  return  or  deposit  shall  be  surrendered  to  it 

§  8.  That  upon  the  failure  of  the  national  banks  upon  which 
requisition  for  circulation  shall  be  made,  or  of  any  of  them,  to  return 
the  amount  required,  or  to  deposit  in  the  Treasury  lawful  money  to 
redeem  the  circulation  required,  within  thirty  days,  the  Comptroller 
of  the  Currency  shall  at  once  sell,  as  provided  in  section  for^-nine  of 
the  National  Currency  Act,  approved  June  third,  eighteen  hundred 
and  sixty-four,  bonds  held  to  secure  the  redemption  of  the  circulation 
of  the  association  or  associations  which  shall  bo  fail,  to  an  amount 
sufficient  to  rede^n  the  circulation  required  of  such  association  or 
associations,  and  with  the  proceeds,  which  shall  be  deposited  in  the 
Treasury  of  the  United  States,  so  much  of  the  circulation  of  such 
association  or  associations  shall  be  redeemed  as  will  equal  the  ainonnt 
required  and  not  returned ;  and  if  there  he  any  excess  of  proceeds  over 
the  amount  required  for  such  redemption,  it  shall  be  returned  to  the 
aasociatirai  or  associations  whose  bonds  shall  have  been  sold.  And  it 
shall  be  the  duty  of  the  Treasurer,  assistant  treasurers,  designated 
depositaries,  and  national  bank  depositaries  of  the  United  States, 
who  shall  be  kept  informed  by  the  Comptroller  of  the  Currency  of 
such  associations  as  shall  fail  to  return  circulation  as  required,  to 
assort  and  return  to  the  Treasury  for  redemption  the  notes  of  such 
associations  as  shall  come  into  their  hands  until  the  amount  required 
shall  be  redeemed,  and  in  like  manner  to  assort  and  return  to  the 
Treasiuy,  for  redemption,  the  notes  of  such  national  banks  as  have 
failed,  or  gone  into  voluntary  liquidation  for  the  purpose  of  windinj; 
up  their  affairs,  and  of  such  as  shall  hereafter  so  fail  or  go  into 
liquidation. 

§  8.  Hiat  from  and  after  the  passage  of  this  act  it  shall  be  law- 
ful for  the  Comptroller  of  the  Currency,  and  he  is  hereby  required 
to  issue  circulating  notes,  without  delay,  as  applications  therefor  are 
made,  not  to  exceed  the  sum  of  fifty-five  million  dollars,  to  associa- 
tions organized,  or  to  be  organized,  in  those  States  and  Territories 
having  less  than  their  proportion  of  circulation,  under  an  apportion- 
ment made  on  the  basis  of  population  and  of  wealth,  as  shown  by  tbe 
returns  of  the  census  of  eighteen  hundred  and  seventy;  and  eveiy 
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association  hereafter  organized  shall  be  subject  to,  and  be  governed  hj, 
the  rules,  reetrictions,  and  limitations,  and  possess  the  nj^ts,  privi- 
leges, and  franchises,  now  or  hereafter  to  be  prescribed  by  law  as  to 
national  banking  associations,  with  the  same  power  to  amend,  alter, 
and  repeal  provided  by  "  the  National  Bank  Act; "  Provided,  That 
the  whole  amount  of  circulation  withdrawn  and  redeemed  from  banks 
transacting  business  shall  not  exceed  fifty-five  miUi(Hi  dollars  and  that 
suc^  circulation  shall  be  withdrawn  and  redeemed  as  it  shall  be 
necessary  to  supply  the  circulation  previously  issued  to  the  banks  in 
those  States  having  less  than  tlieir  apportionment:  And  provided 
further.  That  not  more  tliau  thirty  million  dollars  shall  be  withdrawn 
and  redeemed  as  herein  contemplated  during  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  seventy-five. 

Approved  June  20,  1874. 

Sm  Aot  of  Julj  12,  1882,  pott;  Act  of  Jnl;  14,  1890,  pott;  Act  of  Mueh  14, 
1900,  |MMt. 

Act  of  Jakuabt  14,  1875. 

An  act  to  provide  for  the  resumption  of  specie  payments. 

Be  is  enacted  by  the  Senate  and  House  of  Representaivves  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Secretary 
of  the  Treasury  is  hereby  authorized  and  required,  as  rapidly  as  prac- 
ticable, to  cause  to  be  coined  at  the  minta  of  the  United  States,  silver 
coins  of  the  denominations  of  ten,  twenty-five,  and  fifty  cents,  of 
standard  value,  and  to  issue  them  in  redemption  of  an  equal  number 
and  amount  of  fractional  currency  of  similar  denominations,  or,  at 
his  discretion,  he  may  issue  such  silver  coins  through  the  mints,  the 
sub-treasuries,  public  depositaries,  and  post-of&ces  of  the  United 
States ;  and  upon  such  issue,  he  is  hereby  authorized  and  required  to 
redeem  an  equal  amount  of  such  fractional  currency,  until  the  whole 
amount  of  such  fractional  currency  outstanding  shall  be  redeemed, 

§  8.  That  so  much  of  section  three  thousand  five  hundred  and 
twenty-four  of  the  Kevised  Statutes  of  the  United  States  as  provides 
for  a  charge  of  one-fifth  of  one  per  centum  for  converting  standard 
gold  bullion  into  coin  is  hereby  repealed ;  and  hereafter  no  charge 
shall  be  made  for  that  servioa 
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§  3.  That  section  five  thousand  one  hundred  and  seventh-seven  of 
the  Revised  Statutes  of  the  United  States,  limiting  tlie  aggregate 
amount  of  circulating  notes  of  national  banking  associations,  be,  and 
is  hereby,  repealed ;  and  each  existing  banking  association  mav  in- 
crease its  circulating  notes  in  accordance  with  existing  law  without 
respect  to  said  aggregate  limit;  and  new  banking  associations  maj  be 
organized  in  accordance  with  existing  law  without  respect  to  aaid 
aggregate  limit;  and  the  provisions  of  law  for  the  withdrawal  and 
redistribution  of  national  bank  eairency  among  the  several  States  and 
Territories  are  hereby  repealed.  And  whenever,  and  so  often,  as  cir- 
culating  notes  shall  be  issued  to  any  such  banking  association,  so  in- 
crea^ng  its  capital  or  circulating  notes,  or  so  newly  organized  as 
aforesaid,  it  ehaW  he  the  duty  of  the  Secretary  of  the  Treasury  to 
redeem  the  l^al  tender  United  States  notes  in  excess  only  of  three 
hundred  million  of  dollars,  to  the  amount  of  ei^ty  per  centum  of  the 
sum  of  national  bank  notes  so  issued  to  any  such  banking  association 
as  aforeeaid,  and  to  continue  such  redemption  as  such  circulating 
notes  are  issued  until  there  shall  be  outstanding  the  sum  of  three  hun- 
dred million  dollars  of  such  legal  tender  United  States  notes,  and  no 
more.  And  on  and  after  the  first  day  of  January,  Anno  Domini 
eighteen  hundred  and  seventy-nine,  the  Secretaiy  of  the  Treasury 
shall  redeem  in  coin,  the  United  States  legeal-t^der  notes  then  out- 
standing, on  their  presentation  for  redemption  at  the  office  of  the 
Assistant  b:«asurer  of  the  United  States  in  the  city  of  New  York,  in 
sums  of  not  less  than  fifty  dollara.  And  to  enable  the  Secretary  of 
the  Treasury  to  prepare  and  provide  for  iho  redemption  in  this  act 
authorized  or  required,  he  is  authorized  to  use  any  surplus  revenaee, 
from  time  to  time,  in  the  Treasury  not  otherwise  ^propriated,  and 
to  issue,  sell,  and  dispose  of,  at  not  less  than  par,  in  coin,  either 
of  the  description  of  bonds  of  the  United  States  described  in  the  act 
of  Congress  approved  July  fourteendi,  eighteen  hundred  and  seventy, 
entitled  "An  act  to  authorize  the  refunding  of  the  national  debt," 
with  like  qaalitiee,  privileges,  and  exemptions,  to  the  extent  necessary 
to  carry  this  act  into  full  effect^  and  to  use  the  proceeds  thereof  iar 
the  purposes  aforesaid.  And  aU  prorisions  of  law  inconsisteDt  witii 
the  provisions  of  this  act  are  hereby  repealed. 
Approved  January  14,  1875. 
8m  Adt  of  Haroh  S,  1887. 
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Act  op  Jauuabt  19,  1875. 

An  act  to  remove  the  limitation  restricting  the  circulation  of  banking 

aBsociations  issuing  notes  payable  in  gold. 

Be  it  enacted  by  the  Senaie  and  House  of  Bepreseniaiives  of  the 
United  States  of  America  in  Congress  assembled.  That  so  much  of 
section  five  thousand  one^  hundred  and  ei^ty-five  of  the  Revised 
Statutes  of  the  United  States  as  limita  the  circulation  of  banking 
associations  (vganized  for  the  purpose  of  issuing  notes  payable  in 
gold,  severally  to  one  million  dollars,  be  and  the  same  is  hereby 
repealed ;  and  each  of  such  existing  banking  associations  may  in- 
crease its  circulating  notes,  and  new  banking  associations  may  be 
organized  in  accordance  with  existing  law,  without  respect  to  such 
limitation. 

Approved  January  19,  1875. 

Act  of  Febbtjabt  8,  1875. 

bztbact8  fbom 

An  act  to  amend  existing  customs  and  international  laws  and  for 

other  purposes. 

Be  it  enacted  by  the  Bentde  and  Hov^e  of  Representatives  of  the 

United  States  of  America  in  Congees  assembled,  *  *  * 

§  IS.  That  every  person,  firm,  association  other  than  national  bank 
associations,  and  every  corporation,  State  bank  or  State  banking 
association,  shall  pay  a  tax  of  ten  per  centum  on  the  amount  of  their 
own  notes  used  for  circulation  and  paid  out  by  them. 

§  20.  That  every  such  person,  firm,  association,  corporation.  State 
bank  or  State  banking  association,  and  also  every  national  banking 
association,  shall  pay  a  like  tax  of  ten  per  centum  on  the  amount  of 
notes  of  any  perstHi,  firm,  association  other  than  a  national  banking 
association,  or  of  any  corporation.  State  bank  or  State  banking  asso- 
ciation, or  of  any  town,  city  or  municipal  corporation,  used  for  circu- 
lation and  paid  out  by  than. 

§  SI.  That  the  amount  of  such  circulating  notes  and  of  the  tax 
<]ue  thereon,  shall  be  returned,  and  the  tax  paid  at  the  same  time,  and 
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in  the  same  manner,  and  with  like  penalties  for  failure  to  retnm  and 
paj  the  same,  as  provided  by  law  for  the  return  and  payment  of 
taxes  on  deposits,  capital  and  circulation,  imposed  hy  die  existing 
provisions  of  internal  revenue  law. 
Approved  February  8,  1875. 

Act  of  Uabch  3,  1875. 
*    *    *    That  the  national-bank  notes  shall  be  printed  under  the 
direction  of  the  Secretary  of  the  Treasury,  and  upon  the  distinctive 
or  special  paper  which  has  been,  or  may  hereafter  be,  aAofied  by 
him  for  printing  United  States  notes. 

Act  of  June  30,  1876. 
An  act  authorizing  the  appointment  of  receivers  of  national  bonks, 
and  for  other  purposes. 
Be  it  enacted  hy  the  Senate  and  Hottse  of  Bepreserdatives  of  the 
United  States  of  America,  in  Congress  assembled.  That  whenever  any 
national  banking  aasooiation  shall  be  dissolved,  and  its  rights,  privi- 
leges and  franchises  declared  forfeited,  as  prescribed  in  section  fifty- 
two  hundred  and  thirty-nine  of  the  Eevised  Statutes  of  the  United 
States,  or  whenever  any  creditor  of  any  national  banking  associatitMi 
shall  have  obtained  a  judgment  against  it  in  any  court  of  record,  and 
made  application,  accompanied  by  a  certificate  from  the  clerk  of  the 
court  stating  that  such  judgment  has  been  rendered  and  has  remained 
unpaid  for  the  space  of  thirty  days,  or  whenever  the  Comptroller 
shall  become  satisfied  of  the  insolvency  of  a  national  banking  asso- 
ciation, he  may,  after  due  examination  of  its  affairs,  in  either  case, 
appoint  a  receiver,  who  shall  proceed  to  close  up  such  association, 
and  enforce  the  personal  liability  of  the  shareholders,  as  provided  in 
section  fifty-two  hundred  and  thirty-four  of  said  statutes. 

§  2.  That  when  any  national  banking  association  shall  have  gone 
into  liquidation  under  the  provisions  of  section  five  &onsand  two 
hundred  and  twenty  of  said  statutes,  the  individual  liability  of  the 
shareholders  provided  for  by  section  fifty-one  hundred  and  fifty-one 
of  said  statutes  may  be  enforced  by  any  creditor  of  eatik  asaociati<N], 
by  bill  in  equity  in  the  nature  of  a  creditor's  bill,  brou^t  by  sudi 
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creditor  on  behalf  of  himself  and  of  all  other  creditors  of  the  asBOcaa- 
tion,  against  the  shareholders  thereof,  in  any  court  of  the  United 
States  having  original  jurisdiction  in  equity  for  the  district  in  whidi 
such  association  may  have  been  located  or  establi^ed. 

"  §  8.  —  That  whenever  any  association  shall  have  been  or  shall 
be  placed  in  the  hands  of  a  receiver,  as  provided  in  section  fifty-two 
hundred  and  thirty-four  and  other  sections  of  the  Revised  Statutes 
of  the  United  States,  and  when,  as  provided  in  section  fifty-two  hun- 
dred and  thirty-aix  thereof,  the  Comptroller  of  the  Ciirrency  shall 
have  paid  to  each  and  every  creditor  of  sucji  associatiim,  not  indud- 
ing  shareholders  who  are  creditors  of  such  association,  whose  claim 
or  claims  as  such  creditor  shall  have  been  proved  or  allowed  as  therein 
prescribed,  the  full  amount  of  such  claims,  and  all  expenses  of  the 
receivership  and  the  redemption  of  the  circulating  notes  of  sadi 
association  shall  have  been  provided  for  by  depositing  lawful  money 
of  the  United  States  with  the  Treasurer  of  the  United  States,  the 
Comptroller  of  the  Currency  shall  call  a  meeting  of  Uie  shareholders 
of  such  association  by  giving  notice  thereof  for  thirty  days  in  a 
newspaper  published  in  the  town,  city,  or  county  where  the  business 
of  such  association  was  carried  on,  or  if  no  newspaper  is  there  pub- 
lished, in  the  newspaper  published  nearest  thereto.  At  aucli  meeting 
the  shardiolders  ^lall  determine  whether  the  receiver  shall  be  con- 
tinued and  shall  wind  up  the  afairs  o£  such  association,  or  whether 
an  agent  shall  be  elected  for  that  purpose,  and  in  so  determining  the 
said  shar^olders  shall  vote  by  ballot,  in  perscm  or  by  proxy,  each 
^are  of  stock  entitling  the  holder  to  one  vote,  and  the  majority  of 
the  stock  in  value  and  number  of  shares  shall  be  necessary  to  de- 
termine whether  the  said  receiver  shall  be  continued,  or  whether  an 
agent  ^all  be  elected.  In  case  such  majority  shall  determine  that 
the  said  receiver  shall  be  continued,  the  said  receiver  shall  thereupcm 
proceed  with  the  execution  of  his  trust,  and  shall  sell,  dispose  of, 
or  otherwise  collect  the  assets  of  the  said  association,  and  shall  poeaees 
all  the  powers  and  authority,  and  be  subject  to  all  the  duties  and 
liabilities  originally  conferred  or  imposed  upon  him  by  his  appoint' 
ment  as  such  receiver,  so  far  as  the  same  remain  applicable.  In 
case  the  said  meeting  shall,  l^  the  vote  of  a  majority  of  the  stock  in 
value  and  number  of  shares,  determine  that  an  agent  shall  be  elected, 
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the  Baid  meeting  shall  thereupon  proceed  to  elect  an  ag«it,  voting  by 
ballot,  in  person  or  by  proxy,  each  share  of  etock  entitling  the  hold^ 
to  one  vote,  and  the  person  who  shall  receive  votes  repreeenting  at 
least  a  majority  of  stock  in  value  and  number  shall  be  declared  tbe 
agent  for  the  purposes  hereinafter  provided ;  and  whenever  any  of  the 
shareholders  of  the  associa-tion  shall,  after  the  election  of  audi  agent, 
have  executed  and  filed  a  bond  to  the  satisfaction  of  the  Comptroller 
of  the  Currency,  conditioned  for  the  payment  and  discharge  in  full 
of  each  and  every  claim  that  may  Ibereaf  ter  be  proved  and  allowed  by 
and  before  a  competant  court,  and  for  the  faithful  performance  of  all 
and  singular  the  duties  erf  such  trust,  the  Comptroller  and  the  re- 
ceiver shall  thereupon  transfer  and  deliver  to  sach  agent  all  the  un- 
divided or  tmeollected  or  other  aaseia  of  such  association  then  remain- 
ing in  the  hands  or  subject  to  the  order  and  control  of  said  Comp- 
troller and  said  receiver,  or  either  of  them ;  and  for  this  purpose  said 
Comptroller  and  said  receiver  are  hereby  severally  empowered  and 
directed  to  execute  any  deed,  assignment,  transfer,  or  other  instm- 
ment  in  writing  that  may  be  necessary  and  proper;  and  upon  the 
execution  and  delivery  of  such  instrument  to  the  said  agent  the  said 
Comptroller  and  the  said  receiver  shall  by  virtue  of  this  act  be  dis- 
charged frMn  any  and  all  liabilities  to  such  association  and  to  each 
and  all  the  creditors  and  shareholders  thereof.  Upon  receiving  audi 
deed,  assignment,  transfer,  or  other  instrument  the  person  elected 
Bu<^  agent  shall  hold,  control,  and  dispose  of  the  assets  and  property 
of  such  association  whicdi  he  may  receive  under  the  terms  hereof  for 
the  benefit  of  the  ^areholdera  of  such  association,  and  he  may  in  hia 
own  name,  or  in  the  same  of  such  association,  sue  and  be  sued  and 
do  all  other  lawful  acts  and  things  necessary  to  finally  settle  and 
distribute  tbe  assets  and  property  in  his  bands,  and  may  sell,  com- 
promise, or  compound  the  debts  due  to  sndi  association,  with  the 
consent  and  approval  of  the  circuit  or  district  court  of  the  United 
States  for  the  district  where  the  business  of  sudi  association  was 
carried  on,  and  shall  at  the  conclusion  of  his  trust  render  to  sudi 
district  or  circuit  court  a  full  account  of  all  his  proceedings,  receipts, 
and  expenditures  as  such  agent,  whidi  court  shall,  upon  due  nodee, 
settle  and  adjust  sudi  accounts  and  discharge  said  agent  and  the 
sureties  upon  said  bond.    And  in  case  any  such  agent  so  elected  shaQ 
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refuse  to  Berve,  or  die,  resigii,  or  be  removed,  any  aliareholder  may 
call  a  meeting  of  tlie  Bhaieholders  of  such  asaooiation  in  the  town, 
city,  or  village  where  the  busineee  of  the  said  assooiatiou  was  carried 
on,  by  giving  notice  thereof  for  thirty  days  in  a  newspaper  published 
in  said  town,  city,  or  village,  or  if  no  newspaper  is  there  published, 
in  the  newspaper  published  nearest  thereto,  at  which  meeting  the 
shareholders  shall  elect  an  agent,  voting  by  ballot,  in  perscai  or  by 
proxy,  each  share  of  stock  entitling  the  holder  to  one  vote,  and  when 
such  agent  ^all  have  received  votes  representing  at  least  a  majority  - 
of  the  stock  in  value  and  number  of  shares,  and  shall  have  executed 
a  bond  to  the  shareholders  conditioned  for  the  faithful  performance 
of  his  duties,  in  the  penalty  fixed  by  the  shar^olders  at  said  meet- 
ing, with  two  sureties,  to  be  approved  by  a  judge  of  a  court  of  record, 
and  file  said  hood  in  the  office  of  the  derk  of  a  court  of  record  in  the 
county  where  the  business  of  said  association  was  carried  on,  he  shall 
have  all  the  rights,  powers,  and  duties  of  the  agent  first  elected  as 
hereinbefore  provided.  At  any  meeting  held  as  hereinbefore  pro- 
vided administrators  or  executors  of  deceased  shareholders  may  act 
and  sign  as  the  decedent  mi^t  have  done  if  living,  and  guardians  of 
minors  and  trustees  of  other  peraons  may  so  act  and  sign  for  their 
ward  or  wards  or  cestui  que  trust  The  proceeds  of  the  assets  or 
property  of  any  such  association  which  may  be  undistributed  at  the 
time  of  such  meeting  or  may  be  subsequently  received  shall  be  dis- 
tributed as  follows: 

"  First.  To  pay  the  expenses  of  the  executi<Hi  of  the  trust  to  the 
date  of  such  payment 

"  Second.  To  repay  any  amount  or  amounts  which  have  bem  paid 
in  by  any  shareholder  or  shareholders  of  such  association  upon  and 
by  reason  of  any  and  all  assessments  made  upon  the  stock  of  such 
association  by  the  order  of  the  Comptroller  of  the  Currency  in  ac- 
cordance with  the  provisions  of  the  Statutes  of  the  United  States; 
and, 

"  Third.  The  balance  ratably  among  such  stockholders,  in  propor- 
tion to  the  number  of  shares  held  and  owned  by  each.  Such  distribu- 
tion shall  be  made  from  time  to  time  as  the  proceeds  shall  be  received 
and  aa  shall  be  deemed  advisable  1^  the  said  Comptroller  or  said 
agent." 

AmendMl  Much  2,  1897. 
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§  4.  That  the  last  clause  of  section  fifty-two  hundred  and  fire  of 
said  statutes  is  hereby  amended  by  adding  to  the  said  eeeiioa  the  {(A- 
lowing  proviso: 

"And  provided,  That  if  any  shareholder  or  shareholders  of  audi 
bank  shall  neglect  or  refuse,  after  three  months'  notice,  to  pay  the 
assessment,  as  provided  in  this  section,  it  shall  be  the  du^  of  the 
board  of  directors  to  cause  a  sufficient  amount  of  tJie  capital  stoc^  of 
such  shareholder  or  shareliolderB  to  be  sold  at  public  auction  (after 
thir^  days*  notice  shall  be  given  by  posting  such  notice  of  sale  in 
the  office  of  the  bank,  and  by  pubUahing  sudi  notice  in  a  newspaper 
of  the  city  or  town  in  ^idi  the  bank  is  located,  or  in  a  newspaper 
published  nearest  thereto),  to  make  good  the  deficieno^;  and  the 
balance,  if  any,  shall  he  returned  to  such  delinquent  shareholder  or 
shareholders." 

( Incorporated  in  text  of  sectioa  520S  [U.  S.  Oomp.  Stat.  ISOl,  p.  MM].) 

§  fi>  That  all  United  States  officers  chaiiged  with  the  receipt  or 
disbursement  of  public  moneys,  and  all  officers  of  national  banks 
shall  stamp  or  write  in  plain  letters  the  word  "  counterfeit," 
"  altered,"  or  "  worthless,"  upon  all  fraudulfflit  notes  issued  in  the 
form  of,  and  intended  to  circulate  as  mtmey,  which  ^U  be  presented 
at  their  places  of  business ;  and  if  such  officers  shall  wrongfully  stamp 
any  genuine  note  of  the  United  States,  or  of  the  national  banks,  thc^ 
shall  upon  presentation  redeem  such  notes  at  the  face-value  thereof- 

§  6.  That  all  savings  banks  or  savings  and  trust  ctmipanies  oq;an- 
ized  under  authority  of  any  act  of  Congress  shall  be,  and  are  hereby, 
required  to  make,  to  the  Comptroller  of  the  Currenciy,  and  publish, 
all  the  reports  whlcii  national  banking  assocaations  are  required  to 
make  and  publish  under  the  provisions  of  seetitHi  fifty-two  hundred 
and  eleven,  fifty-two  hundred  and  twelve  and  fifty-two  hundred  and 
thirteen  of  the  Revised  Statutes,  and  ^oll  be  subject  to  the  same 
penalties  fw  failure  to  make  or  publish  su<^  reports  a»  are  thernn 
provided ;  which  penalties  may  bo  collected  by  suit  before  any  court 
of  the  United  States  in  the  district  in  which  said  savings  bonks  ot 
savings  and  trust  companies  may  be  located.  And  all  savings  or  other 
banks  now  oi^anized,  or  whidi  shall  hereafter  be  oigtmised,  in  the 
District  of  Columbia,  under  any  act  of  Congress,  which  shall  htm 
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capital  stock  paid  ap  in  whole  or  in  part,  shall  be  subject  to  all  the 
provisions  of  the  Bevised  Statutes,  and  of  all  acts  of  Congress  appli- 
cable to  national  banking  associations  so  far  as  the  same  may  be 
applicable  to  audi  savings  or  other  banks,  provided  that  such  saving 
banks  now  estaUished  shall  not  be  required  to  have  a  paid-in  capital 
exoeeding  <me  hundred  thousand  dollars. 
Approved  June  30,  18T6. 

EXTBAOT    FBOH    AN    AcT    APFBOVSD   IUaSOH    1,    1879. 

Abating  semi-annual  duly  of  insolvent  banks. 
That  whenever  and  after  any  bank  has  ceased  to  do  business  hj 
reason  of  insolv«icy  or  bankruptcy,  no  tax  shall  be  assessed  or  col- 
lected, or  paid  into  the  Treasury  of  the  United  States,  on  account  of 
such  bank,  which  shall  dimini^  the  assets  thereof  necessary  for  the 
full  payment  of  all  it«  depositors;  and  sndi  tax  shall  be  abated  from 
such  National  banks  as  are  found  by  the  Comptroller  of  the  Currency 
to  be  insolvent ;  and  the  Commissioner  of  Internal  Kevenue,  when  the 
facts  shall  so  appear  to  him  is  authorized  to  remit  so  mu(^  of  said 
tax  against  insolvent  State  and  savings  banks  ag  shall  be  found  to 
affect  the  claims  of  their  depoeitors. 
See  Johawn  V.  U.  S.,  17  Ct.  of  Clalma  Bep. 

Act  of  Febbuaut  14,  1880. 
An  act  authorizing  the  conversion  of  national  gold  banks. 
Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  &ie 
United  States  of  America  in  Congress  oBsembled,  That  any  national 
gold  bank  organized  under  the  provisions  of  the  laws  of  the  United 
States  may,  in  the  manner  and  subject  to  the  provisions  prescribed 
by  section  fifty-one  hnndred  and  fifty-four  of  the  Kevised  Statutes 
of  the  United  States,  for  the  conversion  of  banks  incorporated  under 
the  laws  of  any  State,  cease  to  be  a  gold  bank,  and  become  such  an 
association  as  is  authorized  by  section  fifty-one  hundred  and  thirty- 
three,  for  carrying  on  the  business  of  banking,  and  shall  have  the 
same  powers  and  privileges,  and  shall  be  subject  to  the  same  duties, 
responsibilities  and  rules,  in  all  respects,  as  are  by  law  prescribed 
for  such  associations:  Provided,  That  all  certificates  of  organization 
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-which  shall  be  issued  under  this  act  shall  bear  the  date  of  the  original 
organization  of  each  bank  respectively  as  a  gold  hank. 
Approved  February  14,  1880. 

AoT  OF  Fk&btjabt  26,  1881. 
An  act  defining  the  verifioation  of  returns  of  national  banks. 

Be  it  enacted  by  the  Senate  and  Hovae  of  RepreaerUaiives  of  the 
Urtited  States  of  America  in  Congress  assembled,  That  the  oath  cv 
affirmation  required  by  section  fifty-two  hundred  and  eleven  of  the 
Bevised  Statutes,  verifying  the  returns  made  hy  national  banks  to 
the  Comptroller  of  the  Currency,  when  taken  before  a  notary  puUic 
properly  authorized  and  commissioned  by  the  State  in  which  such 
notary  resides  and  the  bank  is  located,  or  any  other  officer  having  an 
official  seal,  authorized  in  such  State  to  administer  oaths,  shall  be  a 
sufficient  verification  ad  contemplated  by  said  section  fifty-two  hun- 
dred and  eleven.  Provided,  That  the  officer  administering  the  oath 
is  not  an  officer  ot  the  bank. 

Approved  February  26, 1881. 

Act  oir  Jttlt  12,  1882. 
An  act  to  enable  national  banking  associations  to  extend  their  cor- 
porate existence,  and  for  other  purposes. 
Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  any  national 
banking  aasooiation  oi^nized  under  the  acts  of  February  twenty- 
fifth,  eighteen  hundred  and  sixty-three,  June  third,  eighteen  hundred 
and  six^-four,  and  February  fourteenth,  eighteen  hundred  and 
eighty,  or  under  sections  fifty-one  hundred  and  thir^-three,  fifty-one 
hundred  and  thirty-four,  fifty-one  hundred  and  thirty-five,  fifly-one 
hundred  and  thirly-six  and  fifty-one  hundred  and  fifty-four  of  the 
Bevised  Statutes  of  the  United  States,  may,  at  any  time  within  the 
two  years  nest  previous  to  the  date  of  the  expiratimi  of  its  corporate 
existence  under  present  law,  and  with  the  approval  of  the  Comp- 
troller of  the  Currency,  to  be  granted  as  hereinafter  provided,  extend 
its  period  of  succeesitra  by  amending  its  articles  of  association  for  a 
period  of -not  more  than  twenty  years  fr<Hn  the  expiration  of  the  per- 
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iod  of  suoceesion  named  in  said  artidea  of  aseociatioD  and  shall  have 
succession  for  such  extended  period,  unless  sotmer  dissolved  1^  the  act 
of  shareholders  owning  two-tliirds  of  its  stock,  or  unless  its  franchise 
becomes  forfeited  by  sOTue  violation  of  law,  or  unless  hereafter  modi- 
fied or  repealed. 
Sw  Act  of  April  12,  IMS,  loHowing  thia  ut. 

§  2.  That  such  amendment  of  said  articles  of  association  shall 
be  authorized  by  the  consent  in  writing  of  ^rebolders  owning  not 
less  than  two-thirds  of  the  capital  stock  of  the  association;  and  the 
board  of  directors  ahail  cause  sudi  consent  to  be  certified  under  the 
seal  of  the  association,  by  iia  president  or  cashier,  to  the  Comptroller 
of  the  Curraicy,  accompanied  by  an  application  made  by  the  presi- 
dent or  cashier  for  the  approval  of  the  amended  articles  of  associa- 
tion by  the  Comptroller;  and  such  amended  articles  of  association 
shall  not  be  valid  until  the  Comptroller  shall  give  to  such  association 
a  certificate  under  his  hand  and  seal  that  the  association  has  complied 
with  all  the  provisions  required  to  be  complied  with,  and  is  authorized 
to  have  succession  for  the  extended  period  named  in  the  amended 
article  of  assocdation. 

§  3.  That  upon  the  receipt  of  the  application  and  certificate  of 
the  association  provided  for  in' the  preceding  section,  the  Comptroller 
of  the  Currency  shall  cause  a  special  examination  to  be  made,  at  the 
expense  of  the  association,  to  determine  its  condition ;  and  if,  after 
such  examination  or  otherwise,  it  appears  to  him  that  said  association 
is  in  a  satisfactory  condition,  he  shall  grant  his  certificate  of  approval 
provided  for  in  the  preceding  section,  or  if  it  appears  that  the  con- 
dition of  said  association  is  not  satisfactory,  he  shall  withhold  sitdi 
certificate  of  approval. 

§  4.  That  any  association  so  extending  the  period  of  its  succession 
shall  continue  to  enjoy  all  the  rights  and  privil^;efl  and  immunities 
granted  and  shall  continue  to  be  subject  to  all  the  duties,  liabilities 
and  restrictions  imposed  by  the  Revised  Statutes  of  the  United  States 
and  other  acts  having  reference  to  national  banking  associations,  and 
it  shall  continue  to  be  in  all  respects  the  identical  association  it  was 
before  the  extension  of  its  period  of  succession:  Provided,  htneever. 
That  the  jurisdiction  for  suits  hereafter  broufi^t  l^  or  against  any 
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association  establi^ed  under  any  law  providing  for  national  banking 
associations,  except  suits  between  them  and  tbe  United  States,  or  id 
officers  and  agents,  shall  be  ibe  same  as,  and  not  other  than,  the  jari»- 
diction  for  suits  by  or  against  banks  not  organized  under  an;  law 
of  the  United  States  which  do  or  might  do  banking  busineAe  where 
such  national  banking  associations  may  be  doing  businees  when  such 
suits  may  be  begun.  And  all  laws  and  parts  of  laws  of  the  United 
States  inconsistent  with  this  proviso  be,  and  the  seme  are  hereby, 
repealed. 

§  6.  That  when  any  national  banking  association  has  amended  its 
articles  of  association  as  provided  in  this  act,  and  the  Comptroller  bat 
granted  his  certificate  of  approval,  any  shareholder  not  assenting  to 
such  amendment  may  give  notice  in  writing  to  the  directors,  within 
thirty  days  from  the  date  of  the  certificate  of  approvel,  of  his  desire 
to  withdraw  from  said  association,  in  which  case  he  shall  be  entitled 
to  receive  from  said  bonking  association  the  value  of  die  shares  so 
held  by  him,  to  be  ascertained  by  an  appraisal  made  by  a  oonunittee 
of  three  persons,  one  to  be  selected  by  such  shareholder,  one  by  the 
directors,  and  the  third  by  the  first  two ;  and  in  case  the  value  so  fixed 
shall  not  be  satisfactory  to  any  such  shareholder,  he  may  appeal  to 
the  Comptroller  of  the  Currency,  ^o  shall  cau£e  a  reappraisal  to  be 
made,  which  shall  be  final  and  binding;  and  if  said  reappraiaal  shall 
exceed  tbe  value  fixed  by  said  committee,  the  bank  shall  pay  the  ex- 
pense of  said  reappraisal,  and  otherwise  the  appellant  shall  pay  said 
expenses ;  and  the  value  so  ascertained  and  determined  shall  be  deemed 
to  be  a  debt  due,  and  be  forthwith  paid,  to  said  shareholder,  from 
said  bank ;  and  the  shares  so  surrendered  and  appraised  shall,  tStet 
due  notice,  be  sold  at  public  sale,  within  thirty  days  after  the  final 
appraisal  provided  in  tiiis  section :  Provided,  That  in  the  oiganizt- 
tion  of  any  banking  association  intended  to  replace  any  existing  bank- 
ing association,  and  retaining  the  name  thereof,  the  holder  of  stoti 
in  the  expiring  association  shall  be  entid^  to  preference  in  the  aUot 
ment  of  the  shares  of  tbe  new  assoeiatitai  in  proportion  to  the  number 
of  shares  held  by  tbem  respectively  in  the  expiring  association. 

§  6.  That  the  circulating  notes  of  any  associaticm  so  extending  tiie 
period  of  its  succee^on,  which  shall  have  been  issued  to  it  prior  to 
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Eudi  extension  shall  be  redeemed  at  the  Treasury  of  the  United 
Statee,  as  provided  in  section  three  of  the  act  of  June  20th,  eighteen 
hundred  and  seventy-four,  ^ititled  "An  act  fixing  the  amount  of 
United  States  notes,  providing  for  redistribution  of  national  bank 
currency ;  and  for  other  pnrpoees,"  and  such  notes  when  redeemed 
shall  be  forwarded  to  the  Comptroller  of  the  Currency,  and  de- 
stroyed, as  now  provided  by  law ;  and  at  the  end  of  three  years  from 
the  date  of  the  extension  of  the  corporate  existence  of  each  bank  the 
association  so  extended  shall  deposit  lawful  money  with  the  Treas- 
urer of  the  United  States  sufficient  to  redeem  the  remainder  of  the 
circulaticm  which  was  outstanding  at  the  date  of  its  extension,  as 
provided  in  sections  fifty-two  hundred  and  twenty-two,  fifty-two  hun- 
dred and  twenty-four,  and  fifty-two  hundred  and  twenty-five  of  the 
Bevised  Statutes ;  and  any  gain  tliat  may  arise  from  the  failure  to 
present  such  circulating  notes  for  redemption  shall  inure  to  the  bene- 
fit of  the  United  States ;  and  from  time  to  time,  as  audi  notes  are 
redeemed  or  lawful  money  deposited  therefor  as  provided  herein,  new 
circulating  notes  shall  be  issued  as  provided  by  this  act,  bearing  su(i 
devices,  to  be  approved  by  the  Secretary  of  the  Treasury,  as  shall 
make  them  readily  distinguishable  from  the  circulating  notes  here- 
tofore issued ;  Provided,  however,  That  each  banking  association 
which  shall  obtain  the  benefit  of  this  act  E^all  reimburse  to  the  Treas- 
ury the  cost  of  preparing  the  plate  or  plates  for  such  new  circulating 
notes  as  shall  be  issued  to  it 

§  7.  That  national  banking  associations  whose  corporate  existence 
has  expired  or  shaJl  hereafter  expire,  and  which  do  not  avail  them- 
selves of  the  provisions  of  this  act,  shall  be  required  to  comply  with 
the  provisions  of  sections  fifty-two  hundred  and  twenty-one  and  fifty- 
two  hundred  and  twenty-two  of  the  Bevised  Statutes  in  the  same 
manner  as  if  the  shareholders  had  voted  to  go  into  liquidation,  as 
provided  in  section  fifty-two  hundred  and  twenty  of  the  Revised 
Statutes ;  and  the  provisions  of  section  fifty-two  hundred  and  twenty- 
four  and  fifty-two  hundred  and  twenty-five  of  the  Eevised  Statutes 
shall  also  be  applicable  to  such  associations,  except  as  modified  hy 
this  act;  and  the  franchise  of  such  associations  is  hereby  extended 
for  the  sole  purpose  of  liquidating  their  affairs  until  such  affairs  are 
finally  closed. 
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§  8.  Tlmt  natiODal  banks  now  organized  or  hereafter  organized, 
having  a  capital  of  one  hundred  and  fifty  thoosand  dollarg  or  less, 
&hall  not  be  required  to  keep  on  deposit  or  deposit  with  the  Treasurer 
of  the  United  States  United  States  bonds  in  excess  of  coie-fourth  of 
their  capital  stock  as  security  for  their  circulating  notes,  but  such 
banks  shall  keep  on  deposit  or  deposit  with  the  Treasurer  of  the 
United  States  the  amount  of  bonds  aa  herein  required ;  and  such  id 
those  hanks  having  on  deposit  bonds  in  excess  of  that  amount  are  au- 
thorized to  reduce  their  circulation  by  the  deposit  of  lawful  money  as 
provided  by  law:  Provided,  That  the  amount  of  such  (nrcnlating 
notes  shall  not  in  any  case  exceed  ninety  per  centum  of  the  par  value 
of  the  bonds  deposited  as  herein  provided :  Provided  further.  That 
the  national  banks  which  shall  hereafter  nuke  deposits  of  lawful 
money  for  the  retirement  in  full  of  their  circulation  shall,  at  the  time 
of  their  deposit,  be  assessed,  for  the  cost  of  transporting  and  redeem- 
ing their  notes  then  outstanding,  a  sum  equal  to  the  average  cost  of 
t^  redemption  of  national  bank-notes  during  the  preceding  year, 
and  shall  thereupon  pay  such  assessment;  and  aU  natdcmal  banks 
which  have  heretofore  made  or  shall  hereafter  make  deposits  of  law- 
ful mon^  for  tlie  reduction  of  their  circulati<»i,  shall  be  asseesed, 
and  shall  pay  an  assessment  in  the  manner  specified  in  secti<Hi  thiea 
of  the  act  approved  June  twentieth,  eighteen  hundred  and  sevens- 
four,  for  the  cost  of  tran8p(»>tLng  and  redeeming  their  notes  redeemed 
from  such  deposits  subsequently  to  June  thirtieth,  eighteea  hun- 
dred and  eigh^-coie. 

"  §  8.  That  any  nati(»ial  banking  association  desiring  to  withdraw 
its  circulating  notes,  secured  by  deposit  of  United  States  bmids  in  th« 
manner  provided  in  section  four  of  the  act  approved  June  twentieth, 
eighteen  hundred  and  seventy-four,  is  hereby  authorized  for  that 
purpose  to  deposit  lawful  mcmey  with  die  Treasurer  of  the  United 
States  and,  with  the  consent  of  the  Comptroller  of  the  Cnrren^  and 
the  approval  of  the  Secretary  oi  the  Treasury,  to  withdraw  a  pro- 
portionate amount  of  bonds  held  as  security  for  its  circulating  notes 
in  the  order  of  such  deposits:  Provided,  Hiat  not  more  than  nine 
millions  of  dollars  of  lawful  money  shall  be  so  deposited  during  any 
calendar  month  for  this  purpose. 

"  Any  nati(nial  banking  association  desiring  to  withdraw  any  oi  iti 
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tnrcnlatiikg  notes,  secured  hy  the  deposit  oi  securities  other  than  bcmds 
of  the  United  States,  may  make  such  withdrawal  at  any  time  in  lite 
manner  and  effect  by  the  deposit  of  lawful  m<Kiey  or  national  bank 
notes  with  the  Treasurer  of  the  United  Statee,  and  up<m  sacii  deposit 
a  porportionate  share  of  the  securities  so  deposited  may  be  with- 
drawn: Provided,  That  the  deposits  under  this  section  to  retire 
notes  secured  by  the  deposit  of  securities  other  than  bonds  of  the 
United  States  shall  not  be  covered  into  the  Treasury,  aa  required 
by  section  siz  of  an  act  entitled  '  An  Act  directing  the  pon^ser  of 
silver  bulli(»i  and  the  issue  of  Treasury  notes  thereon,  and  for  other 
purposes,'  approved  July  fourteenth,  eighteen  hundred  and  ninety, 
but  shall  be  retained  in  the  Treasury  for  the  purpose  of  redeeming 
the  notes  of  the  bank  making  such  deposit." 

(Ab  unended  M».j  30,  1906.) 

See  Act  of  Much  14,  1900,  pott;  Motion  SIOT,  ante. 

%  10.  That  upon  a  deposit  of  bonds  as  described  by  seotions  fift^- 
one  hundred  and  fifty-nine  and  fifty-one  himdred  and  sixty,  except 
as  modified  by  section  four  of  an  act  entitled  "  An  act  fixing  the 
amount  of  United  Statee  notes,  providing  for  a  redistributicm  of  tiie 
national  bank  currency,  and  for  other  purposes,"  approved  June 
twentieth,  eighteen  hundred  and  seventy-four,  and  as  modified  h^ 
section  ei^t  of  this  act,  the  association  making  the  same  shall  be 
eotided  to  receive  from  the  Comptroller  of  the  Currency  eironlating 
notes  of  different  denominations,  in  blank,  registered  and  counter- 
signed aa  {m>vided  by  law,  equal  in  amount  to  nine^  per  centum  of 
the  current  market  value  not  exceeding  par,  of  the  United  States 
btmds  so  transferred  and  delivered,  and  at  no  time  shall  the  total 
amount  of  such  notes  issued  to  any  sndi  association  exceed  ninety 
per  centum  of  the  amount  at  su(^  time  actually  paid  in  of  its  capital 
stock;  and  the  provisicais  of  section  fif^-one  hundred  and  seventy- 
one  and  fifty-one  hundred  and  seventy-six  of  the  Bevised  Statutes 
are  hereby  repealed. 

%  11.  That  tiie  Secretary  of  the  Treasury  is  hereby  authorized  to 
receive  at  tiie  Treasury  any  bonds  of  the  United  States  bearing  three 
and  a  haJf  per  centum  interest,  and  to  issue  in  exchange  therefor  an 
eqnal  amount  of  registered  bonds  of  the  United  Statee  of  the  denomi- 
nations of  fifty,  one  hundred,  five  hundred,  one  thousand  and  ten 
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thouaand  dollars,  of  euch  form  as  he  may  prescribe,  bearing  interest 
at  the  rate  of  three  per  centum  per  annum,  payable  qo&rterly  at  the 
Treaaury  of  the  Unitdd  States.  Such  Ixnids  shall  be  exempt  from 
all  tazaticm  by  or  under  State  author!^,  and  be  payable  at  the 
pleasure  of  the  United  States ;  Provided,  That  the  bonds  herein  au- 
thorized shall  not  be  called  in  and  paid  so  long  as  any  bonds  of  the 
United  States  heretofore  issued  bearing  a  hi^er  rate  of  interest  than 
three  per  centum,  and  whidi  shall  be  redeemable  at  the  pleasure  of 
the  United  States,  shall  be  outstanding  and  uncalled.  The  last  of 
the  said  bonds  originally  issued  under  this  act,  and  their  substitutes, 
shaU  be  first  called  in,  and  this  order  of  payment  shall  be  followed 
until  all  shall  have  been  paid. 

§  12.  That  the  Secretary  of  the  Treasury  is  authorized  and  di- 
rected to  receive  deposits  of  gold  coin  with  the  Treasurer  or  assistant 
treasurers  of  the  United  States,  in  sums  not  less  than  twenty  dcJIars, 
and  to  issue  certificates  therefor  in  denominations  of  not  less  than 
twenty  dollars  eadi,  corresponding  with  the  daiominations  of  United 
States  notes.  The  coin  deposited  for  or  representing  the  certifi- 
cates of  deposit  shall  be  retained  in  the  Treasury  for  the  payment  of 
the  same  on  demand.  Said  certificates  shall  be  receivable  for  cus- 
toms, taxes  and  all  public  dues,  and  when  so  received  may  be  re- 
issued; and  such  certificates,  as  also  silver  certificates,  when  held  by 
any  national  banking  association,  shall  be  counted  as  part  of  its  law- 
ful reserve;  and  no  national  banking  association  shall  be  a  member 
of  any  clearing-house  in  which  such  certificates  shall  not  be  receivable 
in  the  settlunent  of  clearing-house  balances:  Provided,  That  the 
Secretary  of  the  Treasury  shall  suspend  the  issue  of  such  gold  certifi- 
cates whenever  the  amount  of  gold  coin  and  gold  bullion  in  the 
Treasury  reserved  for  the  redemption  of  United  States  notes  falls 
below  one  hundred  millions  of  dollars ;  and  the  provisions  of  section 
fifty-two  hundred  and  seven  of  the  Revised  Statutes  shall  be  appli- 
cable to  the  certificates  herein  authorized  and  directed  to  be  issued. 

§  13.  That  any  officer,  clerk  or  agent  of  any  national  banking 
association  who  shall  willfully  violate  the  provisions  of  an  act  en- 
titled "  An  act  in  r^erence  to  certifying  checks  by  naticmal  banks," 
approved  March  third,  eighteen  hundred  and  sixty-nine,  b^ng  sectioo 
fif^-two  hundred  and  eight  of  the  Bevised  Statutes  oi  the  Unital 
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States,  or  who  ^all  resort  to  any  device,  or  receire  any  fictitioua 
obligation,  direct  or  coUatenil,  in  order  to  evade  the  provisions 
thereof,  cv  who  shall  certify  checks  before  the  amount  thereof  shall 
have  been  regularly  entered  to  the  credit  of  the  dealer  upon  the  books 
of  the  banking  association,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  on  conviction  thereof  in  any  circuit  or  district  court  of  the 
United  States,  be  fined  not  more  than  five  thousand  dollars,  or  shall 
be  impris(»i6d  not  more  than  five  years,  or  both,  in  the  discretion  of 
theoonrt 

§  14.  That  Congress  may  at  any  time  amend,  alter,  or  repeal  this 
act  and  the  acts  of  which  this  is  amendatory. 

Approved  July  12,  1882. 

See  Mction  12,  Act  at  Uaxeh  14,  1900,  n;»Mlliig  iseiHulatant  part  of  foT^;oiiig,. 
pott. 

The  act  of  April  12,  1902,  affecting  section  1  of  for^^ing  Act, 
extension  of  corporate  ezistenoe,  provides  as  follows  *  *  *  That 
the  Comptroller  of  the  Current^  is  hereby  authorized  in  the  manner 
provided  by,  and  under  the  conditions  and  limitations  of  the  act  of 
July  12,  1882,  to  extend  for  a  further  period  of  twenty  years  the 
charter  of  any  natiimal  banking  asaocaatiim  extended  under  said  act 
irtiidi  shall  desire  to  continue  its  existence  after  Hib  expiration  of 
its  charter. 

Act  op  Mabch  3,  1883. 
kztbaotb  fbou 
An  act  to  reduce  internal  revenue  taxation  and  for  other  purposes. 
Be  it  enacted  by  the  Seruiie  and  House  of  Repreaeniaiwes  of  the 
United  States  of  America  m  Congress  assembled.  That  the  taxes 
hereinafter  specified  imposed  by  the  laws  now  in  force  be,  and  the 
same  are  hereby  repealed,  as  hereinafter  provided,  namely:  On 
capital  and  deposits  of  banks,  bankers  and  national  banking  associa- 
tions, except  such  taxes  as  are  now  due  and  payable;  and  on  and  after 
the  first  day  of  July,  eighteen  hundred  and  eighty-tfiree,  the  stamp 
tax  on  bank  checks,  drafts,  orders  and  voudiers. 

Approved  Mardi  3,  1883. 
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Act  of  Maooh  29,  1886. 
An  act  additional  to  an.  act  entitled  "  An  act  to  provide  &  nationil 
currency  secured  by  a  pledge  of  United  States  bonds,  and  to  pro- 
vide for  the  cdrculation  and  redomptian  thereof,"  pasaed  June  3, 
1864. 

Be  U  enacted  hy  the  Senate  and  House  of  Repreaentatives  of  A« 
United  States  of  America  m  Congress  asaembUd,  That  whenever  the 
receiver  of  any  national  bant  duly  appoint«d  by  the  COToptroller  of 
theCurrency,  and  who  shall  have  dniy  qualified  and  entered  uptHi  the 
dlBobarge  of  his  trust,  shall  find  it  in  his  opinion  necessary,  in  order 
to  fully  protect  and  benefit  his  said  trust,  to  the  extent  <tf  any  and 
all  equities  that  such  trust  may  have  in  any  proper^,  real  or  personal, 
by  reason  of  any  bcmd,  mortgage,  assignment,  or  other  proper  kgtl 
daims  attaching  thereto,  and  which  said  property  is  to  be  sold  under 
any  execution,  decree  of  foreclosure  or  proper  order  of  any  ooort  of 
jurisdiction,  he  may  certify  the  facts  in  the  case  together  with  his 
■opinion  as  to  the  value  of  Qie  property  to  be  sold,  and  the  vahie  of 
the  equity  bis  said  trust  may  have  in  the  same,  to  the  Ccauptroller  of 
the  Currency,  t^^ther  with  a  request  for  the  right  and  anthority  to 
use  and  employ  so  much  of  the  money  of  said  trust  as  may  be  seoes- 
sary  to  purchase  su<di  property  at  such  sale. 

By  the  ooncluding  portion  of  aectioa  52M  of  tlw  N»tloii»I  Bank  Act,  tta 
rweiver  of  a  national  bank  waa  required  to  pay  orer  all  mon^  Mlloatod  bj  hia 
to  the  Treasurer  of  the  United  State*  anbject  to  the  order  of  the  OomptooUH'. 

§  2.  Tbat  such  request,  if  approved  by  the  Comptroller  of  d» 
Currenciy,  shall  be,  together  with  the  certificate  of  facta  in  the  eaae, 
.and  his  recommendation  as  to  the  amount  of  money  which.  In  ius 
Judgment,  should  be  so  used  and  employed,  sulnnitted  to  the  Secre- 
taiy  of  the  Treasury;  and  if  the  same  shall  likewise  be  approved  by 
him,  the  request  shall  be  by  the  Comptroller  of  the  Currenoy  allowed 
and  notice  thereof,  with  copies  of  the  request,  certificate  of  fads, 
and  indorsements  of  approvals,  shall  be  filed  with  the  Treasurer  of 
the  United  States. 

§  8.  Hat  whenever  any  mich  request  shall  be  allowed  as  hereia- 
tefore  provided,  the  said  Comptroller  of  the  Currency  shall  be,  and 
18,  empowered  to  draw  up<m  and  from  such  funds  of  any  such  trust 
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as  may  be  deposited  with  tlie  Treasurer  of  the  TJnited  States  for  the 
benefit  of  the  bank  in  interest  to  the  amount  as  may  be  recommended 
and  allowed,  and  for  the  purpose  for  which  each  allowance  was  made : 
Provided,  however,  That  all  payments  to  be  made  for  or  on  account 
of  the  purchase  of  any  such  proper^  and  under  any  audi  allowanoe 
shall  be  made  by  the  Comptroller  of  the  Currency  direct,  with  the 
approval  of  the  Secretary  of  the  Treasury,  for  such  purpose  only  and 
in  such  manner  as  he  may  determine  and  order. 
Approved,  March  29,  1886. 

Act  op  Mat  1,  1886. 
An  act  to  enable  national  banking  associations  to  increase  their  capi- 
tal stock  and  to  change  their  names  or  locations. 

Be  it  enacted  hy  the  Benaie  and  House  of  Represeniatives  of  Ae 
United  States  of  America  in  Congress  assembled.  That  any  nation's 
banking  association  may,  with  the  approval  of  the  Comptroller  of  the 
Currency,  by  the  vote  of  ahareholders  owning  two-thirds  of  the  stock 
of  such  association,  increase  its  capital  stock,  in  accordance  with 
existing  laws,  to  any  sum  approved  by  the  said  Comptroller,  notwith- 
standing the  limit  fixed  in  its  original  articQee  of  association  and  de- 
termined by  said  Comptroller;  and  no  increase  of  the  capital  stock 
of  any  national  banking  association  either  within  or  beyond  the  limit 
fixed  in  its  original  articles  of  association  shall  be  niade  except  in  the 
manor  herein  provided. 

§  8.  That  any  national  banking  association  may  change  ita  name 
or  the  place  where  its  operations  of  discount  and  deposit  are  to  be 
oerried  on,  to  any  other  place  within  the  same  State,  not  more  than 
thirty  miles  distant,  with  the  approval  of  the  C(Hnptroller  of  the 
0urren<7,  by  the  vote  of  shareholders  owning  two-thirds  of  the  stock 
of  such  assocJatjiHi.  A  duly  authenticated  notice  of  the  vote  and  of 
the  new  name  or  location  selected  shall  be  sent  to  the  office  of  Comp- 
troller of  the  Currency ;  but  no  change  of  name  or  location  shall  be 
valid  until  the  Comptroller  shall  have  issued  his  certificate  of  ap- 
proval of  the  same. 

§  3.  That  all  debts,  liabilities,  rights,  provisicms,  and  powers  o£ 
the  association  under  its  old  name  shall  devolve  upon  and  inure  to 
the  association  imder  its  nerw  name. 
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§  4.  Tliat  DOtJiing  in  this  act  contained  shall  he  so  constrned  as 
in  any  manner  to  release  any  national  banking  asBociation  under  it^ 
old  name  or  at  ita  old  location  from  any  liahility,  or  afiect  any  action 
or  proceeding  in  law  in  which  said  association  may  be  or  bectHne  a 
party  interested. 

Approved,  May  1,  1886. 

Notice  ihould  be  taken  of  the  final  clftUM  of  the  first  Mction,  because  it  depriTc* 
the  boftrd  ot  directors  of  the  power  to  increase  capital,  ereo  when  this  power  is 
granted  In  the  articles  of  association. 

Aa  repeals  b;  implication  are  not  favored,  and  as  the  Act  of  18S6  is  not  in  eon- 
ffiet  or  inconsistent  with  second  and  third  requirements  under  section  5142,  tJ. 
8.  B.  8.,  U.  8.  Comp.  Stat.  1001,  p.  3462,  "  that  the  whole  amount  of  the  pro- 
posed increase  shall  be  paid  in,  uid  that  the  CMnptroller,  bj  his  certificate 
apeei^dng  the  amount  of  sucb  increase  of  capital  stock,  shall  appnne  thereof, 
and  certify  to  the  fact  of  ita  payment,"  it  follows  that  such  paymoit  and  cer- 
tification by  the  Comptroller  are  still  required  under  this  act  (1886)  in  order 
to  make  the  increase  of  capital  stock  legal.  Witaiers  v.  Amutm^  37  Fed. 
Bep.S08. 

Act  of  Jiji,t  30,  1886. 
2ztkact  fboh 
An  act  to  prohibit  the  passage  of  local  or  special  laws  in  the  Terri- 
tories of  the  United  States  to  limit  Territorial  indebtedness,  or 
for  ether  parpoees. 

Be  ii  enacted  by  the  Senaie  and  House  of  Bepreaeniaiivea  of  the 
United  Siatea  of  America  in.  Congress  assembled,    »    *    * 

§  S.  That  section  eighteen  hundred  and  eighty-nine,  title  twenty- 
three  of  the  Beriaed  Statutes  of  the  United  States  be  amended  to  read 
as  follows : 

"The  l^slative  aasembliee  of  the  sereral  Territories  shall  not 
grant  private  (barters  or  spedal  privil^es,  but  they  may,  by  general 
incorporation  acts,  permit  persona  to  associate  themselves  together 
as  bodies  corporate  for  mining,  manufacturing,  and  other  induatrial 
pursuits,  and  for  conducting  the  business  of  insurance,  banks  of  dis- 
count and  deposit  (but  not  of  issue),  loan,  trust,  and  guarantee  asso- 
ciations, and  for  the  construction  or  operation  of  railroada,  wagon- 
roads,  irrigating  ditches,  and  the  colonization  and  improvement  of 
lands  in  connection  therewitli,  or  for  colleges,  seminaries,  chun^ee. 
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libraries,  or  anj  other  benevoleot,  charitable,  or  scientific  associa- 
tion." 

Approved  July  30,  1886. 

Act  op  Maboh  3,  1887. 
An  act  to  amend  sections  5191  and  5192  of  Revised  Statutes  of 
United  States,  and  for  other  purposes. 
Be  ii  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  whenever 
three-fourths,  in  number  of  the  national  banks  located  in  any  citj  of 
the  United  States  having  a  population  of  fifty  thousand  people,  shall 
make  application  to  the  Comptroller  of  the  Currency,  in  writing, 
asking  that  the  name  of  the  city  in  which  sudi  banks  are  located  shall 
be  added  to  the  cities  named  in  sections  fifty-one  hundred  and  ninety- 
one  and  fifty-one  hundred  and  ninety-two  of  the  Revised  Statutes,  the 
Comptroller  shall  have  authority  to  grant  such  request,  and  every 
bank  located  in  such  city  shall  at  all  times  thereafter  have  on  hand, 
in  lawful  money  of  the  United  States,  an  amount  equal  to  at  least 
twenty-five  per  centum  of  its  depceits,  as  provided  in  sections  fifty- 
one  hundred  and  ninety-one  and  fifty-one  hundred  and  ninety-five  of 
the  Revised  Statutes. 

§  £■  That  whenever  three-fourths  in  number  of  the  national  banks 
located  in  any  city  of  the  United  States  having  a  population  of  two 
hundred  thousand  people  shall  make  application  to  the  Comptroller 
of  the  Currency,  in  writing,  asking  that  such  city  may  be  a  centra] 
reserve  city,  like  the  city  of  New  Tork,  in  which  one-half  of  the  law- 
ful money  reserve  of  the  nati(mal  banks  located  in  other  reserve  cities 
may  be  deposited,  as  provided  in  section  fifty-one  hundred  and  ninety- 
five  of  the  Revised  Statutes,  the  Comptroller  shall  have  authority, 
with  the  approval  of  the  Secretary  of  the  Treasury,  to  grant  such 
request,  and  every  bank  located  in  such  city  shall  at  all  times  there- 
after have  on  hand,  in  lawful  money  of  the  United  States,  twenty- 
five  per  centum  of  its  deposits,  as  provided  in  section  fifty-<Hie  hun- 
dred and  ninety-one  of  the  Revised  Statutes. 

In  BocordMice  with  the  Hnendinent  Chicago  ud  St.  Louis  have  iMen  nude  o 
tral  reflerre  cities.  The  application  ebouhl  be  made  the  ume  aa  In  tlie  oaae 
the  deaignation  of  a  reserve  dtf. 
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§  8.  That  section  three  of  the  act  of  Januaiy  fourteenth,  eighteen 
hundred  and  Bevent^-five,  entitled  "  An  act  to  provide  for  the  resamp- 
tion  of  specie  payments,"  be,  and  the  same  is  hereby,  amended  fa; 
adding,  after  the  words  "  New  York,"  the  words  "  and  the  city  of 
San  Francisco,  California." 

Approved  March  3,  1887. 

See  Act  of  March  3,  1B03,  poat. 

This  amendment  permits  leg&I'tender  notes  presented  in  sums  of  not  less  tiiao 
flltj  dollars  at  the  Hub-trBasui;  at  San  Francisco  to  be  redeemed  Uiere  in  gM 
or  silver  coin.     See  section  12,  Act  of  June  12,  1882,  ante. 

See  Horland  V.  United  Lines  Tel.  Co.,  S  L.  R.  A.  262,  40  Fed.  Rep.  308. 

Act  of  Adgdst  13,  1888. 
An  act  to  correct  the  enrolment  of  an  act  approved  March  3,  1887, 
entitled  "  An  act  to  amend  sections  one,  two,  three  and  ten  of  an 
act  to  determine  the  jurisdiction  of  the  circuit  courts  of  the  United 
States,  and  to  regulate  the  removal  of  causes  from  the  State  courts, 
and  for  other  purposes,  approved  March  3,  1875." 
Be  it  enacted  by  ihe  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,    *    *    * 

§  4.  That  all  National  banking  associations,  established  under  the 
laws  of  the  United  States  shall,  for  the  purposes  of  all  actions  by  or 
against  them,  reaJ,  personal,  or  mixed,  and  all  suits  in  equity,  be 
deemed  citizens  of  the  States  in  which  they  are  respectively  located; 
and  in  such  cases  the  circuit  and  district  courts  ^all  not  have  juris- 
diction other  than  such  as  they  would  have  in  cases  between  indi- 
vidual citizens  of  the  same  State. 

The  provisions  of  this  section  shall  not  be  held  to  affect  the  juris- 
diction of  the  courts  of  the  United  States  in  cases  commenced  by  the 
United  States  or  by  direction  of  any  officer  thereof,  or  cases  for  wind- 
ing up  the  affairs  of  any  such  bank. 
Approved  August  13,  1888. 

See  proviso  to  section  4,  Act  of  July  12,  1882 ;  First  Nat.  Bank  v.  Forcat,  40 
Fed.  Rep.  705. 

ExTRA.crs  PBOH  Act  op  Mat  2,  1890. 
National  Sanks  in  Oklahoma. 
§  17.  That  the  provisions  of  title  sixty-two  of  the  Revised  Statutet* 
of  the  United  States  relating  to  National  banks,  and  all  amMidmeots 
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thereto,  shall  have  the  same  force  and  effect  in  the  Territory  of  Okla- 
homa as  elsewhere  in  the  United  States:  Provided,  That  persona 
othOTwise  qualified  to  act  as  directors  eball  not  be  required  to  have 
reaided  in  aaid  Territoi^  for  more  tiinn  three  months  immediately 
preceding  their  eleotion  as  such. 

National  Banking  Laws  Extended  to  Indian  Territory. 

§  31.  »  *  *  That  all  laws  relating  to  national  banking  associa- 
tions shall  have  die  aame  force  and  effect  in  Indian  Territory  as  else- 
where in  the  United  States. 

(NoTX.  —  The  Act  of  Ua;  2,  18S0,  ie  "An  4Ct  to  provide  *  temporu;  goreni- 
meiit  for  Qie  l^erritory  of  Oklahoma,  to  enlarge  tiie  juriidiction  of  tiie  United 
State*  mnirt  in  the  Indian  Tenitory,  and  for  other  purpoeea."  Sectiona  IT  and 
31  are  the  only  eectioni  which  relate  to  national  buika.] 

EXTBAOTS  FBOM  AcT  OF  JuLY  14,  1890. 

Deposits  to  Pay  Circulating  Notes  to  Be  Covered  into  Treasury. 

§  6.  That  upon  the  passage  of  this  act  the  balances  standing  with 
the  Treasurer  of  the  United  States  to  the  respective  credits  of  Na- 
tional banks  for  deposits  made  to  redeem  the  circulating  notes  of  such 
banks,  and  all  deposits  thereafter  received  for  like  purpose,  shall  be 
covered  into  tlie  Treasury  as  a  miscellaneous  receipt,  and  the  Treas- 
urer of  the  United  States  shall  redeem  from  the  general  cash  in  the 
Treasury  the  circulating  notes  of  said  banks  which  may  come  into 
his  possession  subject  to  redemption,  and  upon  the  certificate  of  the 
Comptroller  of  the  Currency  that  audi  notes  have  been  received  by 
him  and  that  they  have  been  destroyed  and  that  no  new  notes  will  be 
issued  in  their  place,  reimbursement  of  their  amount  shall  be  made 
to  the  Treasurer,  under  such  r^ulations  as  the  Secretary  of  the 
Treasury  may  prescribe,  from  an  appropriation  hereby  created,  to  b© 
known  as  National  bank  notes  Redemption  account,  but  the  pro- 
visions of  this  act  shall  not  apply  to  the  deposits  received  undet 
section  three  of  the  act  of  June  twentieth,  eighteen  hundred  and 
seventy-four,  requiring  every  National  bank  to  keep  in  lawful  money 
with  the  Treasurer  of  the  United  States  a  sura  equal  to  five  per 
centum  of  its  circulation,  to  be  held  and  used  for  the  redemption  of 
its  circulating  notes ;  and  the  balance  remaining  of  the  deposits  so 
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covered  shall,  at  tte  close  of  each  month,  be  reported  od  the  numtfalv 
public  debt  etatemeat,  as  debt  of  the  United  States  bearing  no 
-intereat 

Sm  Act  of  Uftrch  H,  1600,  pott. 

Act  op  July  28,  1892. 
An  act  to  amend  the  National  Bank  Act  in  providing  for  the  redemp- 
tion of  national  bank-notes  stolen  from  or  lost  by  banks  of  iaBa& 
Be  it  enacted  hy  the  Senate  and  Souse  of  Representativea  of  the 
United  States  of  America  in  Congress  assembled.  Thai  the  proviaiwia 
of  the  Revised  Statutes  of  the  United  States,  providing  for  the  re- 
demption of  national  bank-notes,  shall  apply  to  all  national  bank- 
notes that  have  been  or  may  be  issued  to,  or  received  by,  any  natioaal 
bank,  notwithstanding  such  notes  may  have  been  lost  by  or  stolot 
from  the  bank  and  put  in  circulation  without  the  signature  or  upon 
the  forged  signature  of  the  president  or  vioe-preeident  and  cashier. 
Approved  July  28,  1892. 

Act  op  AuonaT  13,  1894. 
Taxation  of  Legal  Tender  Notes  and  National  Bank  Notes. 
Approved  August  13,  1894. 
§  !•  That  circulating  notes  of  National  banking  associations  and 
United  States  legal-tender  notes  and  other  notes  and  oertificates  of 
the  United  States,  payable  <ai  demand  and  circulating  or  intended 
to  circulate  as  currency,  and  gold,  silver,  or  other  coin  shall  be  subject 
to  taxation  as  money  cm  hand  or  on  deposit  under  the  laws  of  any 
State  or  Territory:    Provided,  That  any  such  taxation  shall  be  ex- 
ercised in  the  same  manner  and  at  the  same  rate  that  any  sn<dL  State 
or  Territory  shall  tax  money  or  current^  circulating  as  money  within 
its  jurisdiction. 

§  8-  That  the  provisions  of  ibia  act  shall  not  be  deemed  or  held  to 
change  existing  laws  in  respect  of  the  taxation  of  National  banking 
associations. 

(Note.  — Act  of  Jtrne  13,  IBOS,  wu  Um  Wv  Rerenne  Art,  uid  Ita  rep<*l  took 
«ffeot  Jnfy  1.  1902,  pnrsuuit  to  Act  of  April  12,  1002.) 
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Cttbsbitct  Act  op  Maboh  14,  1900. 
An  act  to  define  and  fix  the  standard  of  value,  to  maintain  the  paritj 
of  all  fonns  of  mone;  iasued  or  coined  b;  the  United  States,  to  re- 
fund the  public  debt,  and  for  other  purpoeee. 
Be  ii  enacted  by  the  Senate  and  House  of  Bepresentativea  of  the 
United  States  of  America  in  Congress  assembled.  That  the  dollar 
cooaisting  of  twen^-five  and  eight-tentba  grains  of  gold  nine-tentha 
fine,  as  established  by  secticm  thirty-five  hundred  and  eleven  of  the 
Revised  States  of  the  TJnited  States  [U.  S.  Comp.  Stat  1901,  p. 
2343],  shall  be  the  standard  unit  of  value,  and  all  forms  of  moneiy 
issued  or  coined  by  the  United  States  shall  be  maintained  at  a  parity 
of  value  with  this  standard,  and  it  shall  be  the  duty  of  the  Secretary 
of  the  Treasury  to  maintain  such  parity. 

§  2.  That  United  States  notes,  and  Treasury  not^  issued  under 
the  Act  of  July  fourteenth,  eighteen  hundred  and  ninety,  when  pre- 
sented to  the  Treasury  for  redemption,  shall  be  redeemed  in  gold  coin 
of  the  standard  fixed  in  the  first  section  of  this  act,  and  in  order  to 
secure  the  prompt  and  certain  redemption  of  such  notes  as  herein 
provided  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  set 
apart  in  the  Treasury  a  reserve  fund  of  one  hundred  and  fifty  million 
dollars  in  gold  coin  and  bullion,  which  fund  shall  be  used  for  such 
redemption  purposes  only,  and  whenever  and  as  often  as  any  of  said 
notes  shall  be  redeemed  from  said  fund  it  shall  be  the  duty  of  the 
Secretary  of  the  Treasury  to  use  said  notes  so  redeemed  to  restore 
and  maintain  such  reserve  fund  in  the  manner  following,  to  wit: 
First,  by  exchanging  the  notes  so  redeemed  for  any  gold  coin  in  the 
general  fund  of  the  Treasury;  second,  by  accepting  deposits  of  gold 
coin  at  the  Treasury  or  at  any  subtreasnry  in  exchange  for  the 
United  States  notes  so  redeemed ;  third,  by  procuring  gold  coin  by 
the  use  of  said  notes,  in  accordance  with  the  provisions  of  section 
thirty-seven  hundred  of  the  Bevised  Statutes  of  the  United  States. 
[U.  S.  Comp.  Stat  1901,  p.  2480.]  If  the  Secretary  of  the  Treasury 
ia  unable  to  restore  and  maintain  the  gold  coin  in  the  reserve  fund 
by  the  foregoing  methods,  and  the  amount  of  such  gold  coin  and  bul- 
lion in  said  fund  shall  at  any  time  fall  below  one  hundred  million 
dollars,  then  it  shall  be  hia  duty  to  restore  the  same  to  the  maximum 
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sum  of  one  hundred  and  fifty  million  dollars  bj  borrowing  money 
on  the  credit  of  the  United  Stat£8,  and  for  the  debt  thus  incurred  to 
isaue  and  sell  coupon  or  registered  bonds  of  the  United  States,  in  soc^ 
form  as  he  may  preacribe,  in  denominations  of  fifty  dollars  or  any 
multiple  thereof,  bearing  interest  at  the  rate  of  not  exceeding  three 
per  centum  per  annum,  payable  quarterly,  such  bonds  to  be  payaUe 
at  the  pleasure  of  the  United  States  after  one  year  from  the  date  of 
their  issue,  and  to  be  payable,  principal  and  interest,  in  gold  ooin  of 
the  present  standard  value,  and  to  be  exempt  from  the  payment  of  all 
taxes  or  duties  of  the  United  States,  as  well  as  from  taxation  in  any 
form  by  or  under  State,  municipal,  or  local  authority;  and  the  gold 
ooin  received  from  the  sale  of  said  bonds  shall  first  be  covered  into  the 
general  fund  of  the  Treasury  and  then  exchanged,  in  the  manner 
hereinbefore  provided,  for  an  equal  amount  of  the  notes  rede^ned 
and  held  for  exchange,  and  the  Secretary  of  the  Treasury  may,  in  hu 
discretion,  use  said  notee  in  exchange  for  gold,  or  to  pnrdiase  or 
redeem  any  bonds  of  the  United  States,  or  for  any  other  lawful  pui^ 
pose  the  public  interests  may  require,  except  that  th^  diall  not  be 
used  to  meet  defici^icies  in  the  current  revenues.  That  United 
States  notes  when  redeemed  in  accordanoe  with  the  provisions  of  tliis 
section  shall  be  reissued,  but  shall  be  held  in  the  reserve  fund  until 
exchanged  for  gold,  as  herein  provided ;  and  the  gold  coin  and  bullion 
in  the  reserve  fund,  t<^ther  with  the  redeemed  notes  held  for  use  as 
provided  in  this  section,  shall  at  no  time  exceed  the  maximum  sum 
of  one  hundred  and  fifty  million  dollars. 

§  3.  That  nothing  contained  in  tiiis  act  shall  be  oonstmed  to  affect 
the  legal-tender  quality  as  now  provided  by  law  of  the  silver  dollar, 
or  of  any  other  money  coined  or  issued  by  the  United  States. 

§  4.  That  there  be  established  in  the  Treasury  Department,  as  a 
part  of  the  office  of  the  Treasurer  of  the  United  States,  divisions  to 
be  designated  and  known  as  the  division  of  issue  and  the  division  of 
redemption,  to  which  shall  be  assigned,  respectively,  under  sud 
regulations  as  the  Secretary  of  the  Treasury  may  approve,  all  records 
and  accounts  relating  to  the  issue  and  redemption  of  United  States 
notes,  gold  certificates,  silver  certificates  and  oorraicy  certificates. 
There  shall  be  transEerred  from  the  accounts  of  the  general  fund  of 
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the  Treaanrj  of  the  United  States,  and  taken  up  on  the  books  of  said 
diviaiona,  reepectiTely,  accountB  relating  to  the  reserve  fund  for  die 
redemption  of  United  States  notes  and  TreaBury  notes,  the  gold  coin 
held  against  outstanding  gold  certificates,  tJie  United  States  notes  held 
against  outstanding  currency  certificates,  and  the  silver  dollars  held 
against  outstanding  silver  certificates,  and  each  of  the  funds  repre- 
sented by  these  accounts  shall  be  used  for  the  redemption  of  the  notes 
and  certificates  for  which  they  are  respectively  pledged,  and  shall  be 
used  for  no  other  purpose,  the  same  being  held  as  trust  funds. 

§  6.  That  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury, 
as  fast  as  standard  silver  doUars  are  coined  under  tLe  provisions  of 
the  acts  of  July  fourteenth,  eighteen  hundred  and  ninety,  and  June 
thirteenth,  eighteen  hundred  and  ninety-eight,  frtna  bullion  pur- 
chased under  the  act  of  July  fourteenth,  eighteen  hundred  and  ninety, 
to  retire  and  cancel  an  equal  amount  of  Treasury  notes  whenever  re- 
ceived into  the  Treasury,  either  by  exchange  in  accordance  with  the 
provisions  of  this  act  or  in  the  ordinary  course  of  business,  and  upon 
the  cancellation  of  Treasury  notes  silver  oertificatea  shall  be  issued 
against  the  silver  dollars  so  coined. 

§  6.  That  the  Secretary  of  the  Treasury  is  hereby  authorized 
and  directed  to  receive  deposits  of  gold  coin  witi  the  Treasurer  or 
any  assistant  treasurer  of  the  United  States  in  sums  of  not  less  than 
twenty  dollars,  and  to  issue  gold  certificates  therefor  in  denominations 
of  not  less  than  ten  dollars,  and  the  coin  so  deposited  shall  be  retained 
in  the  Treasury  and  held  for  the  payment  of  such  certificates  on 
demand,  and  used  for  no  other  purpose.  Such  certificates  shall  be 
receivable  for  customs,  taxes,  and  all  public  dues,  and  when  so  re- 
ceived may  be  reissued,  and  when  held  by  any  national  banking- 
association  may  be  counted  as  a  part  of  its  lawful  reserve :  Provided, 
That  whenever  and  so  long  as  the  gold  coin  and  bullion  held  in  the 
reserve  fund  in  the  Treasury  for  the  redemption  of  United  States 
notes  and  Treasury  notes  shall  fall  and  remain  below  on©  hundred 
million  dollars  the  authority  to  issue  certificates  as  herein  provided 
ishall  be  suspended :  And  provided  further.  That  whenever  and  so 
long  as  the  aggregate  amount  of  United  States  notes  and  silver  oer- 
tificates  in  the  general  fund  of  the  Treasury  shall  exceed  sixty  million 
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dollars  the  Secretary  of  the  Tre&sury  i>^7>  ^  ^^  diacreti<ni,  aaspeDd 
the  issue  of  the  certificates  herein  provided  for:  And  provided 
further.  That  of  the  amount  of  such  outstanding  certificates  one- 
fourth  at  least  shall  be  in  denominations  of  fifty  dollars  or  leaa :  And 
provided  fwiker,  That  the  Secretary  of  the  Treasury  may,  in  his 
discretion,  issue  bu<^  certificates  in  denominations  of  \en.  thousand 
dollars,  payable  to  order.  And  section  fifty-one  hundred  and  nine^- 
three  of  the  Eevised  Statutes  of  the  United  States  is  hereby  repealed. 
(As  amended  Much  4,  1907.) 

§  7.  That  hereafter  silver  certificates  shall  be  issued  only  of  de- 
nominations of  ten  dollars  and  under,  accept  that  not  exceeding  in 
the  aggregate  ten  per  centum  of  the  total  volume  of  said  certificates, 
in  the  discretion  of  the  Secretary  of  the  Treasury,  may  be  issued  in 
denominations  of  twenty  doUars,  fifty  dollars,  and  one  houdired 
dollars;  and  silver  certificates  of  bigger  deu(Hninaticni  than  ten  dol- 
lars, except  as  herein  provided,  shall,  whenever  received  at  the  Tretft- 
uiy  or  redeemed,  be  retired  and  canceled,  and  certificates  of  de- 
nominations of  ten  dollars  or  lees  riiall  be  substituted  therefor,  and 
after  such  substitution,  in  whole  or  in  part,  a  like  volume  of  TTnited 
States  notes  of  less  denomination  than  ten  dollars  shall  frran  time  to 
time  be  retired  and  canceled,  and  notee  of  denominations  of  ten 
dollars  and  upwards  shall  be  reissued  in  substitution  therefor,  with 
like  qualities  and  restrictions  as  those  retired  and  canceled. 

§  8.  TTiat  the  Secretary  of  the  Treasury  is  hereby  authorized  to 
use,  at  bis  discretion,  any  silver  bullion  in  the  Treasury  of  the  United 
States  purchased  under  the  act  of  July  fourteenth,  ei^teen  buodred 
and  ninety,  for  coinage  into  sudi  denoniinati<nis  of  subsidiary  silver 
coin  as  may  be  necessary  to  meet  the  public  requirements  for  such 
coin:  Provided,  That  the  amount  of  subsidiary  silver  coin  outstand- 
ing shall  not  at  any  time  exceed  in  the  aggregate  one  hundred  millions 
of  dollars.  Whenever  any  silver  bullion  purchased  under  the  aet  of 
July  fourteenth,  eighteen  hundred  and  ninety,  shall  be  used  in  the 
coinage  of  subsidiary  silver  coin,  an  amount  of  Treasury  notes  issued 
under  said  act  equal  to  the  cost  of  the  bullion  contained  in  such  coin 
shall  be  canceled  and  not  reissued. 
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§  9.  That  the  Secretary  of  the  Treaaary  is  herel^  authorized  and 
directed  to  cause  all  worn  and  nncurrcnt  snbeidiary  silver  coin  of  die 
United  States  now  in  the  TreaBiuy,  and  hereafter  reoeived,  to  be  re- 
coined,  and  to  reimburse  the  Treasurer  of  the  United  States  for  the 
difference  between  the  nconinal  or  face  valoe  of  sncii  coin  and  the 
amount  the  same  will  produce  in  new  coin  from  any  mcmeys  in  the 
Treasury  not  otherwise  appropriated. 

§  10.  That  section  fifty-one  hundred  and  thirty-ei^t  of  the  B«- 
vised  Statutes  is  hereby  amended  so  aa  to  read  aa  follows: 

"  Section  5138.  [U.  S.  Comp.  Stat  1901,  p.  3461.]  No  associa- 
tion shall  be  organized  with  a  less  capital  than  one  hundred  thousand 
dollars,  except  that  banks  with  a  capital  of  not  lees  than  fif  ty^  thousand 
dollars  may,  with  the  approval  of  the  Secretary  of  the  Treasury,  be 
organized  in  any  place  the  population  of  whidi  doee  not  exceed  sU 
thousand  inhabitants,  and  except  that  banks  with  a  capital  of  not 
less  than  twenty-five  thousand  dollars  may,  with  the  sanction  of  the 
Secretary  of  the  Treasury,  be  oi^ganized  in  any  place  the  populati(ni 
of  which  does  not  exceed  three  thoueand  inhabitants.  'No  association 
shall  be  organized  in  a  city  the  population  of  which  exceeds  fiffy 
thousand  persons  with  a  capital  of  less  than  two  hundred  thousand 
dollars." 

AmeDdmant  in<mrpont«d  in  text  of  |  S138,  ante. 

§  11.  That  the  Secretary  of  the  Treasury  is  hereby  authorized  to 
receive  at  the  Treasury  any  of  the  outstanding  bonds  of  the  United 
States  bearing  interest  at  five  per  centum  per  annum,  payable  Feb- 
ruary first,  nineteen  hundred  and  four,  and  any  bonds  of  the  United 
States  bearing  interest  at  four  per  centum  per  annum,  payable  July 
first,  nineteen  hundred  and  seven,  and  any  bonds  of  the  United  States 
bearing  interest  at  three  per  centum  per  annum,  payable  August  first, 
nineteen  hundred  and  eight,  and  to  issue  in  exchange  therefor  an 
equal  amount  of  coupon  or  registered  b(»ids  of  the  United  States  in 
such  form  as  he  may  prescribe,  in  denominations  of  fifty  dollars  or 
any  multiple  thereof,  bearing  interest  at  the  rate  of  two  per  centum 
per  annum,  payable  quarterly,  such  bonds  to  be  payable  at  the  pleas- 
ure of  the  United  States  after  thirty  years  from  the  date  of  their 
issue,  and  said  bonds  to  be  payable,  principal  and  intereat,  in  gold 
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coin  of  the  preeent  ataudard  value,  and  to  be  exempt  from  the  pav- 
ment  of  all  taxes  or  duties  of  the  United  States^  as  well  as  from  tax- 
ation in  anj  form  by  or  under  State,  municipal,  or  local  authority: 
Provided,  That  such  outstanding  bonds  ma;  be  received  in  exchangft 
of  a  valuation  not  greater  than  their  present  vorth  to  yield  an  income 
of  two  and  one-quarter  per  centum  per  annum ;  and  in  con8iderati<»i 
of  the  redemption  of  interest  effected,  the  Secretary  of  the  Treasury 
is  authorized  to  pay  to  the  holders  of  the  outstanding  bonds  sur- 
rendered for  exchange,  out  of  any  money  in  the  Treasury  not  otbo- 
wise  appropriated,  a  sum  not  greater  than  the  difference  between 
their  present  worth,  computed  as  aforesaid,  and  their  part  valne,  and 
^e  payments  to  be  made  hereunder  shall  be  held  to  be  payments  <m 
account  of  the  sinking  fund  created  by  section  thirty-six  hundred 
and  ninety-four  of  the  Eevised  Stetutes  [U.  S.  Comp.  Stat  1901, 
p.  2476}  :  And  provided  further.  That  the  two  p^  centum  brads  to 
be  issued  under  the  provisions  of  this  act  shall  be  issued  at  not  less 
than  per,  and  they  shall  be  numbered  consecatively  in  the  order  of 
their  issue,  and  when  payment  is  made  the  last  numbers  issued  shall 
be  first  paid,  and  this  order  shall  be  followed  until  all  the  bonds  are 
paid,  and  whenever  any  of  the  outstanding  bonds  are  called  for  pay- 
ment interest  thereon  shall  cease  three  months  after  such  call;  and 
there  is  hereby  appropriated  out  of  any  money  in  the  Treasory  not 
otherwise  appropriated,  to  effect  the  excliangee  of  bonds  provided  for 
in  this  act,  a  sura  not  exceeding  one-fifteenth  of  one  per  oentom  of 
the  face  value  of  said  bonds  to  pay  the  expense  of  preparing  and 
issuing  the  same  and  other  expenses  incident  thereto. 

§  12.  That  upon  the  deposit  with  the  Treasurer  of  the  United 
States,  by  any  natitmal  banking  association,  of  any  bonds  of  the 
United  Stetes  in  the  manner  provided  by  existing  law,  such  associa- 
tion shall  be  entitled  to  receive  from  the  CtHuptroller  of  the  Cur- 
rency circulating  notes  in  blank,  registered  and  countersigned  as  -pro- 
vided  by  law,  equal  in  amount  to  the  par  value  of  the  bonds  eo  de- 
posited ;  and  any  national  banking  association  now  having  bonds  on 
deposit  for  the  security  of  circulating  notes,  and  upon  whidi  an 
amount  of  circulating  notes  has  been  issued  lees  than  the  par  value  ot 
the  bonds,  shall  be  entitled,  upon  due  application  to  the  CtMnptK^ar 
of  the  Currency,  to  receive  additional  circulating  notes  in  blank  to 
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an  amoimt  which  will  iDcreaae  the  cdrculating  notes  held  by  suc^  asso- 
ciation to  the  par  value  of  the  bonds  deposited,  such  additional  noted 
to  be  held  and  breated  in  the  same  way  as  circulating  notea  of  national 
banking  associations  heretofore  issued,  and  subject  to  all  the  pro- 
visions of  law  affecting  such  notee:  Provided,  That  nothing  herein 
ccoitained  shall  be  construed  to  modify  or  repeal  the  provisions  of 
section  fifty-one  hundred  and  six^-seven  of  the  Revised  Statutes  of 
the  United  States  [tJ.  S.  CJomp.  Stat  1901,  p.  3471],  authorizing 
the  Comptndler  of  the  Currency  to  require  additional  deposits  of 
bonds  or  of  lawful  mon^  in  case  the  market  value  of  the  bonds  held 
to  secure  the  circulating  notee  shall  fall  below  the  par  value  of  the 
circulating  notes  outstanding  for  which  such  bonds  may  be  deposited 
as  security :  Avd  provided  fvHher,  That  the  circulating  notes  fur- 
nished to  national  banking  associations  under  the  provisions  of  this 
act  shall  be  of  the  denominations  prescribed  by  law,  ezc^ftt  diat  no 
national  banking  association  shall,-  after  the  passage  of  this  act,  be 
entitled  to  receive  from  the  Comptroller  of  the  Currency,  or  to  issue 
or  reissue  or  place  in  circulation,  more  than  one-third  in  amount  of 
its  circulating  notee  of  the  denomination  of  five  dollars :  Aiid  pro- 
vided further.  That  the  total  amount  of  such  notes  issued  to  any  sucJi 
asBociaticm  may  equal  at  any  time  but  shall  not  exceed  the  amount 
at  sucb  time  of  its  capital  sbx^  aetaally  paid  in:  And  provided 
further.  That  under  regulations  to  be  prescribed  by  the  Secretary  of 
the  Treasury  any  natimal  banking  associaticm  may  substitute  tlie  two 
per  centum  bonds  issued  under  the  provisions  of  this  act  for  any  of 
the  bonds  deposited  with  tiie  Treasurer  to  secure  circulation  or  to 
secure  deposits  of  public  money ;  and  so  much  of  an  act  entitled  "  An 
act  to  enaUe  national  banking  associations  to  extend  their  corporate 
existence,  and  for  oUier  purposee,"  approved  July  twelfth,  eighteen 
hundred  and  eighty-two,  as  prohibits  any  national  bank  which  makee 
any  deposit  of  lawful  money  in  order  to  withdraw  its  dreulating 
notes  fnxn  receiving  any  increase  of  its  oiroulatiim,  for  the  period  of 
six  months  from  the  time  it  made  sudi  deposit  of  lawful  money  for 
the  purpose  aforesaid,  is  hereby  repealed,  and  all  other  acts  or  parts 
of  acts  inconsistent  vrith  the  provisions  of  this  section  are  hereto 
i^pealed. 
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§  IS.  That  every  natioiul  banking  association  having  on  d^Kwit, 
as  provided  hy  law,  bonds  of  the  Umted  States  bearing  interest  at 
the  rate  of  two  per  centum  per  onniiin,  issued  under  the  provisions  of 
this  act,  to  seoare  its  circulating  notes,  diall  pay  to  the  Treasurer  aS 
the  United  State^  in  the  months  of  January  and  July,  a  tax  of  <me- 
fourUi  of  cme  per  centum  each  half  year  npcoi  the  average  amount  of 
Bueh  of  its  notes  in  cdronlation  as  are  baaed  upon  tiie  deposit  of  said 
two  per  centum  bends;  and  such  taxes  shall  be  in  lieu  of  gn'frting 
taxes  OB  its  notes  in  droulation  imposed  by  section  fif^-two  hundred 
and  fourteeaa  of  the  Sevisted  Statutes.  [U.  S.  Comp.  Stat  1901,  p. 
8500.] 

§  14.  That  the  provisions  of  this  act  are  not  intended  to  preclude 
the  accomplishment  of  international  bimetalliam  whenever  conditions 
shall  make  it  expedient  and  practicable  to  secure  the  same  by  ooncui^ 
rent  action  of  ^  leading  conimraoial  nations  of  the  world  and  at  a 
ratio  which  shall  insure  permanence  of  relative  value  between  gold 
and  silver. 

Approved  March  14,  1900. 


AoT  OP  Apbil  12,  1900. 
(Section  14  thereof  affects  national  benka) 
§  14.  That  the  statutory  laws  of  the  United  States  not  locally 
ina^licable,  except  as  hereinbefore  or  hereinafter  otherwiae  pro- 
vided, shall  have  the  same  force  and  effect  in  Porto  Bioo  as  in  the 
United  States,  except  the  internal-revenue  laws,  whidi,  in  view  of 
the  proviBi(HiB  of  section  S,  shall  not  have  force  and  effect  in  Porto 
Kioo. 

(Non.  —  Tho  Atiormj-Otanni  of  tbo  United  BtaUi  In  ui  oplnkn  rendend 
Jmu  2,  1000,  held  "  There  Beema  to  be  In  tho  •tmetore  (rf  tb«  mMaul  biiMi^ 
Ikwi  do  geaeral  provisioiu  whieh  CHinot  be  carried  Into  Uaon  and  (ffMt  la 
Porto  Sloo  equally  with  all  of  the  varioiu  BtatM  and  TenitoriN  to  wUah  Hm 
bwa  were  originallj  applied.  I  out  flnd  no  reaaon  to  hold  that  Um  itatnlM 
relative  to  the  organizaticai  and  powen  of  national  banlu  have  not,  hj  •eottcn 
14  of  the  Porto  Rioan  Act,  above  referred  to,  bem  eztmded  to  that  Uland.  ne 
langnage  of  tliat  wction  i*  broad  enongb,  and  In  my  opinion  doea,  anthorin  the 
organisation  and  cairjlng  on  of  natioiial  banks  in  Porto  Kloo.) 
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Act  of  Aran.  30,  1900. 

§  6.  That  the  Constitutioa,  and  except  aa  herein  otherwise  pro- 
vided, all  the  laws  of  die  United  Statee  which  are  not  locally  in- 
applicable, ahall  liave  the  same  force  and  effect  within  the  said  Terri- 
tory (Hawaii)  as  elsewhere  in  the  United  States;  Provided,  That 
eecticms  eighteen  hundred  and  fifty  and  eighteen  hundred  and  ninety 
of  the  Berised  Statatee  of  the  United  States  shall  not  apply  to  the 
Territoiy  of  Hawaii. 

(Ni>TK.  —  The  Attornej-Oeneral  of  the  Uiiit«d  State*  in  an  opinion  rendered 
Jane  23, 1900,  held  "  That  the  Act  of  April  30,  1900,  .  .  .  extended  the  national 
banking  acts  to  the  TerriUny  of  Hawaii,  and  would  authorize  the  Comptroller 
to  grant  pennieeion  tor  the  organiiation  of  national  banlu  tJiarein.  [See  m; 
opinion  of  June  2,  1900,  relative  to  the  same  question  u  applied  to  Porto  Eico,] 
But  1  do  not  think  that  the  provieions  of  section  6154  appl;  to  banks  existing 
in  Hawaii  prior  to  Uie  passage  of  the  Act  of  April  30,  1900.  Sections  6164 
and  6166  aeein,  by  their  eepecial  terms,  to  refer  only  to  banking  institutfons 
organized  under  special  or  general  laws  of  a  State,  and  do  not  seem  to  applj 
at  all  to  banks  organized  under  the  laws  of  any  TerritoTy.  I  think  the  object 
of  these  two  sections  was  to  enable  the  banks  that  were  previously  strictly  State 
Institutions  to  become  national  corporations,  and  the  operation  of  the  act  in 
that  reapect  is  to  be  so  rMtrfeted.") 

EXTKACTB  FHOM  AOT  OP  MaBCH  3,  1903. 

Cities  to  Be  Added  to  Reserve  List 
"  That  whenever  three-fourths  in  number  of  the  national  banka 
located  in  any  city  of  the  United  States,  having  a  population  of 
twenty-five  thousand  people,  shall  make  application  to  the  Comp- 
troller of  the  Currraicy,  in  writing,  asking  ^at  the  name  of  the  city 
in  which  such  banks  are  located  shall  be  added  to  the  cities  named 
in  sections  5191  and  sections  5192  of  the  Bepvised  Statut«s  [U.  S. 
Corap.  Stat.  1901,  pp.  3486,  3487],  the  OMuptroller  shall  have  Au- 
thority to  grant  such  request,  and  every  bank  located  in  such  city 
shall  at  all  times  thereafter  have  on  hand,  in  lawful  money  of  the 
United  States,  an  amount  equal  to  at  least  twenty-five  per  centum 
of  its  deposits,  as  provided  in  seetione  5191,  3486  and  5195  of  the 
Revised  Statutes."     [U.  S.  Corap.  Stat  1901,  pp.  3486,  3492.] 

Extracts  peom  Act  of  Decbmbeb  21,  1905, 
"  That  the  two  per  cent  bonds  of  the  United  States  authorized  by 
section  eight  of  the  act  entitled  'An  act  to  provide  for  tiie  constnic- 
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tion  of  a  canal  oonnectiiig  the  waters  of  the  Atlantic  and  Pacific 
oceans,'  approved  June  twenty-eight,  nineteen  hundred  and  two, 
shall  have  all  the  rights  and  privileges  accorded  by  law  to  other  two 
per  pent  bonds  of  the  United  States,  and  every  national  banking 
association  having  on  deposit,  as  provided  by  law,  sudi  bonds  issued 
under  the  provisions  of  said  section  eight  of  said  act  approved  June 
twenty-eight,  nineteen  hundred  and  two,  to  secure  its  circulating 
notes,  shall  pay  to  the  Treasurer  of  the  United  States,  in  the  months 
of  January  and  July,  a  tax  of  one-fourth  of  one  per  cent  eadi  half 
year  upon  the  average  amount  of  such  of  its  notes  in  circulation  as 
are  based  upon  the  deposit  of  said  two  per  c6nt  bonds;  and  such  taxes 
shall  be  in  lieu  of  existing  taxes  on  its  notes  in  circulation  imposed 
by  section  fifty-two  hundred  and  fourteen  of  the  Sevised  Statutes." 

Act  of  Jahhaby  26,  190Y. 
"  That  it  shall  be  unlawful  for  any  national  bank,  or  any  coi^ 
poration  organized  by  authority  of  any  laws  of  Congress,  to  make  a 
money  contribution  in  connection  with  any  election  to  any  political 
office.  It  shall  also  be  unlawful  for  any  corporation  whatever  to 
make  a  money  contribution  in  connection  with  any  election  at  which 
Presidential  and  Vice-Presidential  electors  or  a  Representative  in 
Cimgress  is  to  be  voted  for,  or  any  election  by  any  State  legislature 
of  a  United  States  Senator.  Every  corporaticn  which  shall  make 
any  contribution  in  violation  of  the  foregoing  provisions  shall  be 
subject  to  a  fine  not  exceeding  five  thousand  dollars,  and  every  officer 
or  director  of  any  corporation  who  shall  consent  to  any  ocmtribatifHi 
by  the  corporation  in  violation  of  the  foregoing  provisions  ^11  upon 
conviction  be  punished  hy  a  fine  of  not  exceeding  one  thousand  and 
not  less  than  two  hundred  and  fifty  dollars,  or  by  impriacmmuit  for 
a  term  of  not  more  than  one  year,  or  both  such  fine  and  impriscoiraent 
in  the  discretion  of  the  court" 

ExTKA.CT  FBOU  AcT  OF  Maboh  4,  1907. 
§  £■  That  whenever  and  so  long  as  the  outstanding  silver  certifi- 
cates of  the  denominations  of  one  dollars,  two  dollars,  and  five  dol- 
lars, issued  under  the  provisions  of  section  seven  of  an  Act  entitled 
"An  Act  to  define  and  fix  the  standard  of  value,  to  maintain  tha 
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parity  of  all  forms  of  money  issued  or  coined  by  the  United  States, 
to  refund  the  public  debt,  and  for  other  purpoees,"  approved  March 
fourteentli,  nineteen  hundred,  shall  be,  in  the  opinion  of  tlie  Secretary 
-of  the  Treasury,  insufficient  to  meet  the  public  demand  therefor,  he  is 
hereby  authorized  to  issue  United  States  notes  of  the  denominations 
of  one  dollar,  two  dollars,  and  five  dollars,  and  upon  the  issue  of 
United  States  notes  of  such  denominations  an  equal  amount  of  United 
States  notes  of  higher  denominations  shall  be  retired  end  canceled : 
Provided,  however.  That  the  a^regate  amount  of  United  States  notes 
at  any  time  outstanding  ^all  remain  as  at  present  fized  by  law: 
And  ■provided  further.  That  nothing  in  this  Act  shall  be  construed 
as  affecting  the  right  of  any  national  bank  to  issue  one  third  in 
amount  of  its  circulating  notes  of  the  denomination  of  five  dollars, 
as  now  provided  by  law. 


AMENDMENT  OF  1908  TO  NATIONAL  BANK  ACT. 
(Became  law  May  30,  1908.) 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assemiled, 

§  1.  That  national  banking  associations,  each  having  an  unim- 
paired capital  and  a  surplus  of  not  less  than  twenty  per  centum,  not 
less  than  ten  in  number,  having  an  aggre^te  capital  and  surplus  of 
at  least  five  millions  of  dollars,  may  form  voluntary  associations  to 
be  designated  as  national  currency  associations.  The  banks  uniting 
to  form  such  association  shall,  by  their  presidents  or  vice-presidents, 
acting  under  authority  from  the  board  of  directors,  make  and  file 
with  the  Secretary  of  the  Treasury  a  certificate  setting  forth  the 
names  of  the  banks  composing  the  association,  the  principal  place  of 
business  of  the  association,  and  the  oame  of  the  association,  which 
name  shall  be  subject  to  the  approval  of  the  Secretary  of  the  Treas- 
ury. Upon  the  filing  of  such  certificate  the  associated  banks  therein 
named  shall  become  a  body  corporate,  and  by  the  name  so  designated 
and  approved  may  sue  and  be  sued  and  exercise  the  powers  of  a  body 
corporate  for  the  purposes  hereinafter  mentioned:  Provided,  That 
not  raore  than  one  such  national  currency  association  shall  be  formed 
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in  any  city:  Provided,  further.  That  the  aeveral  members  of  socb 
national  currency  association  shall  be  taken,  as  nearly  as  convdmeDtly 
may  be^  from  a  territory  composed  of  a  State  or  part  of  a  State,  or 
contiguous  parts  of  one  or  more  States :  And  provided  fvrther.  That 
any  national  bank  in  such  city  or  territory,  having  the  qualifications 
herein  prescribed  for  membership  in  such  national  currency  associa- 
tion, shall,  upon  its  application  to  and  upon  the  approval  of  the 
Secretary  of  the  Treaaury,  be  admitted  to  membership  in  a  natitnul 
currency  association  for  that  city  or  territory,  and  upon  such  ad- 
mission shall  be  deemed  and  held  a  part  of  the  body  corporate,  and 
as  such  entitled  to  all  the  rights  and  privileges  and  subject  to  all  the 
liabilities  of  an  original  member :  And  provided  further.  That  each 
national  currency  association  shall  be  composed  exclusively  of  banks 
not  members  of  any  other  currency  association. 

The  dissolution,  voluntary  or  otherwise,  of  any  bank  in  such  asso- 
ciation shall  not  affect  the  corporate  efxistence  of  the  association 
unless  there  shall  then  remain  lees  than  the  mimimum  number  of  ten 
banks :  Provided,  however.  That  the  reduction  of  the  number  of  said 
banks  below  the  minimum  of  ten  shall  not  affect  the  exist^ioe  of  the 
corporation  with  respect  to  the  assertion  of  all  rights  in  favor  of  or 
against  such  association.  The  afEairs  of  the  association  shall  be 
managed  by  a  board  consisting  of  one  representative  from  each  bank. 
By-laws  for  the  government  of  the  association  shall  be  made  by  tie 
board,  subject  to  the  approval  of  the  Secretary  of  the  Treasury.  A 
president,  vice-president,  secretary,  treasurer,  and  an  executive  com- 
mittee of  not  less  than  five  members,  shall  be  elected  by  the  board. 
The  powers  of  such  board,  except  in  the  election  of  officers  and 
making  of  by-laws,  may  be  exercised  through  its  executive  committee. 

The  national  currency  association  herein  provided  for  shall  han> 
and  exercise  any  and  all  powers  necessary  to  carry  out  the  purpoees 
of  this  section,  namely,  to  render  available,  under  the  direction  and 
control  of  the  Secretary  of  the  Treasury,  as  a.  basis  for  additional 
circulation  any  securities,  including  commercial  paper,  held  by  » 
national  banking  association.  !For  the  purpose  of  obtaining  snch 
additional  circulation,  any  bank  belonging  to  any  national  cnrrencv 
association,  having  (»rculating  notes  outstanding  secured  by  the 
deposit  of  bonds  of  the  United  States  to  an  amount  not  lees  than  forty 
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per  centum  of  its  capital  stock,  and  wkicli  has  itfl  capital  unim- 
paired and  a  BurpluB  of  not  less  than  twenty  per  centum,  may  de- 
posit with  and  transfer  to  the  association,  in  trust  for  the  United 
States,  for  the  purpose  hereinafter  provided,  such  of  the  securities 
aboTe  mentioned  as  maj  he  satiafactery  to  the  board  of  the  associa- 
tion. The  officers  of  the  association  may  thereupon,  in  behalf  of 
suob  bank,  make  application  to  the  Comptroller  of  the  Ourrency  for 
an  issue  of  additional  circulating  notes  to  an  amomit  not  exceeding 
serenty-five  per  centum  of  the  cash  value  of  the  seonritiee  or  com- 
mercial paper  so  deposited.  The  Comptroller  of  the  Currency  shall 
inunediately  transmit  such  application  to  the  Secretary  of  the  Treas- 
ury with  such  recommendation  as  he  thinks  proper,  and,  if,  in  the 
judgment  of  the  Secretary  of  the  Treasury,  business  ccoiditions  in 
the  locality  demand  additional  circulation,  and  if  he  be  satisfied  with 
the  character  and  value  of  the  securitiee  proposed  and  that  a  lien  in 
favor  of  the  United  Statee  on  the  securities  bo  deposited  and  on  the 
assets  of  the  banks  oomposing  the  association  will  he  amply  sufficient 
for  the  protection  of  the  United  States,  he  may  direct  an  issue  of 
additional  circulating  notes  to  the  association,  on  behalf  of  such  bank, 
to  &n  amount  in  his  discretion,  not,  however,  exceeding  sevemy-five 
per  centum  of  the  cash  value  of  the  securities  so  deposited:  Pro- 
vided, That  upon  the  deposit  of  any  of  the  State,  city,  town,  county, 
or  other  municipal  bonds,  of  a  character  described  in  section  three  of 
this  Act,  circulating  notes  may  be  issued  to  the  extent  of  not  exceed- 
ing ninety  per  centum  of  the  market  value  of  such  bonds  so  de- 
posited :  And  provided  further.  That  no  national  banking  association 
shall  be  authorized  in  any  event  to  issue  circulating  notes  based  on 
commercial  paper  in  excess  of  thirty  per  centum  of  its  unimpaired 
capital  and  surplus.  The  term  "  commercial  paper  "  shall  be  held 
to  include  only  notes  representing  actual  commercial  transactions, 
which  when  accepted  by  the  association  shall  bear  the  names  of  at 
Teaet  two  responsible  parties  and  have  not  exceeding  four  months  to 
run. 

The  banks  and  the  assets  of  ell  banks  belonging  to  the  association 
shall  be  jointly  and  severally  liable  to  the  United  States  for  the  re- 
demption of  such  additional  circulation ;  and  to  secure  such  liability 
the  lien  created  by  section  fifty-two  hundred  and  thirty  of  the  Revised 


D.qit.zeaOvGoOt^lc 


750    .  TH£   NATIOIfJO.  BAKEISO   LAW. 

Statutes  shall  extend  to  and  cover  the  assets  of  all  banks  belon^i^ 
to  the  asBociation,  and  to  the  securities  deposited  by  the  banks  with 
the  association  pursuant  to  the  proTisions  of  this  Act ;  but  as  between 
the  several  banks  composing  such  association  each  bank  shall  be  liable 
only  in  the  proportion  that  its  capital  and  surplus  bears  to  the 
aggregate  capital  and  surplus  of  all  such  banks.  The  association 
may,  at  any  time,  require  of  any  of  its  constituent  banks  a  d^K>sit 
of  additional  securities  or  commercial  paper,  or  an  exchange  of  the 
securities  already  on  deposit,  to  secure  such  additional  circulation; 
and  in  case  of  the  failure  of  such  bank  to  make  such  deposit  or  ex- 
change the  association  may,  after  ten  days'  notice  to  the  bank,  sell 
the  securities  and  paper  already  in  its  hands  at  public  sale,  and 
deposit  the  proceeds  with  the  Treasurer  of  the  United  States  as  a 
fund  for  the  redemption  of  such  addtional  circulation.  If  such  fund 
be  insufficient  for  that  purpose  the  association  may  recover  from  the 
bank  the  amount  of  the  deficiency  by  suit  in  the  circuit  court  of  the 
United  States,  and  shall  have  the  benefit  of  the  lien  hereinbefore  pro- 
vided for  in  favor  of  the  United  States  upon  the  assets  of  such  bank. 
The  association  or  the  Secretary  of  the  Treasury  may  permit  or  re- 
quire the  withdrawal  of  any  such  securities  or  commercial  paper  and 
the  substitution  of  other  securities  or  commercial  paper  of  equal 
value  therefor. 

§  2.  That  whenever  any  bank  belonging  to  a  national  currencv 
association  shall  fail  to  preserve  or  make  good  its  redemption  fund 
in  the  Treasury  of  the  United  States,  required  by  section  three  of  the 
Act  of  June  twentieth,  eighteen  hundred  and  sevens-four,  chapter 
three  hundred  and  forty-three,  and  the  provisions  of  this  Act,  the 
Treasurer  of  the  United  States  shall  notify  such  national  currency 
association  to  make  good  such  redemption  fund,  and  upon  the  failure 
of  such  national  currency  association  to  make  good  such  fund,  the 
Treasurer  of  the  United  States  may,  in  his  discretion,  apply  so  mnch 
of  the  redemption  fund  belonging  to  the  other  banks  composing  such 
national  currency  association  as  may  be  necessary  for  that  pnrpoeej 
and  such  national  currency  association  may,  after  five  days'  notice 
to  such  bank,  proceed  to  sell  at  public  sale  the  securities  deposited 
by  such  bank  with  the  association  pursuant  to  the  provisions  of  sec- 
tion one  of  this  Act,  and  deposit  the  proceeds  with  the  Treasurer  of 
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the  United  Statee  as  a  fund  for  the  redemption  of  the  additional 
circnlation  taken  out  by  auch  bank  tmder  this  Act. 

§  8.  That  any  national  banking  association  which  has  circulating 
notes  outstanding,  secured  b;  the  deposit  of  United  States  IxHide  to 
an  amount  of  not  less  than  forty  per  oentum  of  its  capital  stock,  and 
which  has  a  surplus  of  not  less  than  twenty  per  centum,  may  make 
application  to  the  Comptroller  of  the  Currency  for  authority  to 
issue  additional  circulating  notes  to  be  secured  by  the  deposit  of 
bonds  other  than  bonds  of  the  United  States.  The  Comptroller  of 
the  Currency  shall  transmit  immediately  the  application,  with  his 
recommendation,  to  the  Secretary  of  the  Treasury,  who  shall,  if  in 
his  judgment  business  conditions  in  the  locality  demand  additional 
circulation,  approve  the  same,  and  shall  determine  the  time  of  issue 
and  fix  the  amount,  within  the  limitations  herein  imposed,  of  the 
additional  circulating  notes  to  be  issued.  Whenever  after  receiving 
notice  of  such  approval  any  such  association  shall  deposit  with  the 
Treasiirer  or  any  assistant  treasurer  of  the  United  States  such  of  the 
bonds  described  in  this  section  as  shall  be  approved  in  character  and 
amount  by  the  Treasurer  of  the  United  States  and  the  Secretary  of 
the  Treasury,  it  shall  be  entitled  to  receive,  upon  the  order  of  the 
Comptroller  of  the  Currency,  circulating  notes  in  blank,  registered 
and  countersigned  as  provided  by  law,  not  exceeding  in  amount 
ninety  per  centum  of  the  market  value,  but  not  in  excess  of  the  par 
value  of  any  bonds  so  deposited,  such  market  value  to  be  ascertained 
and  determined  mider  the  direction  of  the  Secretary  of  the  Treasury. 

The  Treasurer  of  the  United  States,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  accept  as  security  for  the  additional 
circulating  notes  provided  for  in  this  section,  bonds  or  other  interest- 
bearing  obligations  of  any  State  of  the  United  States,  or  any  l^ally 
authorized  bonds  issued  by  any  city,  town,  county,  or  other  legally 
constituted  municipality  or  district  in  the  United  States  which  has 
been  in  existence  for  a  period  of  ten  years,  and  which  for  a  period  of 
ten  years  previous  to  such  deposit  has  not  defaulted  in  the  payment 
of  any  part  of  either  principal  or  interest  of  any  funded  debt  author- 
ized to  be  contracted  by  it,  and  whose  net  funded  indebtedness  does 
not  exceed  ten  per  centum  of  the  valuation  of  its  taxable  property,  to 
be  ascertained  by  the  last  preceding  valuation  of  property  for  the 
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t  of  taxes.  TKe  Treasurer  of  tlio  United  States,  with  the 
approval  of  the  Secretery  of  the  Treasury,  shall  accept,  for  the  pur- 
poses of  this  section,  seooritiee  herein  enumerated  in  such  propoitjons 
as  he  may  from  time  to  tune  determine,  and  he  may  with  such  ap- 
proval at  any  time  require  the  deposit  of  additional  secnritiee,  or 
require  any  essocifttion  to  change  the  character  of  the  seouritieB 
-already  on  deposit. 

§  4.  That  the  l^;al  title  of  all  bonds,  whether  coupon  or  regiatend, 
deposited  to  secure  cireulating  notes  issued  in  accordance  with  the 
t^rms  of  section  three  of  this  Act  diall  be  transferred  to  the  Treas- 
urer of  the  United  States  in  trust  for  the  association  depositing  thenb 
under  regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury. 
A  receipt  shall  be  given  to  the  association'  by  the  Treasurer  or  any 
assistant  treasurer  of  the  United  Statee,  stating  that  such  bond  is 
held  in  trust  for  the  associetdon  on  whose  behalf  the  transfer  is  made^ 
and  as  security  for  the  redemption  and  payment  of  any  oircolating 
not«e  that  have  been  or  may  be  delivered  to  such  association.  No 
assignment  or  transfer  of  any  such  bond  by  the  Treasurer  shall  be 
deemed  valid  unless  countersigned  by  the  Comptroller  of  the  Cur- 
rency. The  previsions  of  sections  fifty-one  hundred  and  sixty-three, 
fifty-one  hundred  and  sixty-four,  fif^-one  hundred  and  sixty-five, 
fifty-one  hundred  and  sixty-six,  and  fifty-one  hundred  and  sixty- 
seven  and  sections  fifty-two  hundred  and  twenty-four  to  fifty-two 
hundred  and  thirty-four,  inclusive^  of  the  Iteviaed  Statutes  respecting 
United  States  bonds  deposited  to  secure  circulating  notes  shall,  ex- 
cept as  herein  modified,  be  applicable  to  all  bonds  deposited  under  the 
terms  of  section  three  of  this  Act. 

§  6.  That  the  additional  circulating  notes  issued  under  this  Act 
shall  be  used,  held,  and  treated  in  the  same  way  as  cireulating  notes 
of  national  banking  associations  heretofore  issued  and  secured  by  a 
deposit  of  United  States  bonds,  and  shall  be  subject  to  all  the  pro- 
visions of  law  affecting  such  notee  except;  as  herein  expressly  modi- 
fied :  Provided,  That  the  total  amount  of  cireulating  notes  outstand- 
ing of  any  national  banking  association,  including  notes  secured  by 
United  States  bonds  as  now  provided  by  Jaw,  and  notes  secured 
otherwi!!e  than  by  di?po8it  of  euch  bonds,  shall  not  at  any  time  exceed 
-the  amount  of  its  unimpaired  capital  and  surplus:     And  provided 
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further.  That  there  shall  not  be  outstanding  at  any  time  circulating 
notee  issued  under  the  provisions  of  this  Act  to  an  amount  ot  vutn 
than  fire  hundred  millions  of  dollars. 

§  6.  That  whenever  and  so  long  as  an  national  banking  association 
has  outstanding  any  of  the  additional  circulating  notes  authorized 
to  be  isBued  by  the  provisions  of  this  Act  it  shall  keep  on  deposit  in 
the  Treasury  of  the  United  States,  in  addition  to  the  redemptitm 
fund  required  by  section  three  of  the  Act  of  June  twentieth,  ei^teen 
hundred  and  seventy-four,  an  additional  sum  equal  to  five  per  centnm 
of  such  additional  circulation  at  any  time  outstanding,  such  addi- 
tional five  per  centum  to  be  treated,  held,  and  used  in  all  respects 
in  the  same  manner  as  the  original  redemption  fund  provided  for  by 
said  section  three  of  the  Act  of  June  twentieth,  eighteen  hundred 
and  seventy-four, 

§  7.  In  order  that  the  distribution  of  notes  to  be  issued  under  the 
provisions  of  this  Act  shall  be  made  as  equitable  as  practicable  be- 
tween the  various  sections  of  the  country,  the  Secretary  of  the 
Treasury  shall  not  approve  applications  from  assocdations  in  any 
State  in  exceaa  of  the  amount  to  which  such  State  would  be  entitled 
of  the  additional  notes  herein  authorized  on  the  basis  of  the  pro- 
portion which  the  unimpaired  capital  and  surplus  of  the  national 
banking  associations  in  such  State  bears  to  the  total  amount  of  unim- 
paired capital  and  surplus  of  the  national  banking  associations  of 
the  United  States:  Provided,  however.  That  in  case  the  applicatifms 
from  associations  in  any  State  shall  not  be  equal  to  the  amount  which 
the  associations  of  such  State  would  be  entitled  to  under  this  method 
of  distribution,  the  Secretary  of  the  Treasury  may,  in  his  discretion, 
to  meet  an  emergency,  assign  the  amount  not  thus  applied  for  to  any 
applying  association  or  associations  in  States  in  the  same  section  of 
the  country. 

§  8.  That  it  shall  be  duty  of  the  Secretary  of  the  Treasury  to 
obtain  information  with  reference  to  the  value  and  character  of  the 
securities  authorized  to  be  accepted  under  the  provisions  of  this  Act, 
and  he  shall  from  time  to  time  furnish  information  to  national  bank- 
ing associations  as  to  such  securities  as  would  be  acceptable  under  the 
provisions  of  this  Act. 

§  8.  That  section  fifty-two  hundred  and  fourteen  of  the  Revised 
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Statutee,  as  amended,  be  further  amended  to  read  aa  follows:  (In- 
corporation in  text  of  section  6214,  (mte.) 

§  10.  (Amending  section  9  of  Act  of  Jul;  12,  1882,  aa  amended 
by  Act  of  March  4,  1907.  Amendment  incorporated  in  text  of  sec- 
tion 9,  ante.) 

g  11.  (Amending  section  5172,  incorporated  in  text  of  secti(»i 
6172,  ante.) 

§  12.  That  circulating  notes  of  catiocal  banking  associatimu, 
when  preBented  to  the  Treaauij  for  redemption,  as  provided  in  sec- 
tion three  of  the  Act  approved  June  twentieth,  ei^teen  hundred  and 
seventy-four,  shall  be  redeemed  in  lawful  money  of  the  United 
States. 

§  13.  That  all  acts  and  orders  of  the  Comptroller  of  the  Curreucf 
and  the  Treasurer  of  the  United  States  authorized  by  this  Act  shall 
have  the  approval  of  the  Secretary  of  the  Treasury,  who  shall  have 
power  also,  to  make  any  such  rules  and  regulations  and  exerciBe  such 
control  over  the  organization  and  management  of  national  currency 
associations  as  may  be  necessary  to  carry  out  the  purposes  of  this  act 

§  14.  That  the  provisions  of  section  fifty-one  hundred  and  ninety- 
one-of  the  Revised  Statutes,  with  reference  to  the  reserves  of  national 
banking  associations,  shall  not  apply  to  deposits  of  public  moneys  by 
the  United  States  in  designated  depositaries. 

§  IS.  That  all  national  banking  associations  designated  as  regular 
depositaries  of  public  money  shall  pay  upon  all  special  and  adddi- 
tional  deposits  made  by  the  Secretary  of  the  Treasury  in  such  deposi- 
taries, and  all  such  associations  designated  as  temporary  depositaries 
of  public  money  shall  pay  upon  all  sums  of  public  money  deposited 
in  such  associations  interest  at  such  rate  as  the  Secretary  of  tbe 
Treasury  may  prescribe,  not  less,  however,  than  one  per  centum  per 
annum  upon  the  average  monthly  interest  at  such  rate  aa  tbe  Secre- 
tary of  the  Treasury  may  prescribe,  not  less,  however,  than  one  per 
centum  per  annum  upon  the  average  monthly  amount  of  such  de- 
posits :  Provided,  however.  That  nothing  contained  in  this  Act  shall 
be  construed  to  change  or  modify  the  obligation  of  any  association  or 
any  of  its  officers  for  the  safe-keeping  of  public  money;  Provided 
further.  That  the  rate  of  interest  charged  upon  such  deposits  shall  be 
equal  and  uniform  throughout  the  United  States. 
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§  16.  That  a  sum  sufficieDt  ta  cany  out  the  purposes  of  the  pre- 
tpding  sectionB  of  this  Act  is  herebj'  appropriated  out  of  an;  monej 
in  the  Treasury  not  otherwise  appropriated. 

§  17.  That  a  Commission  is  herehy  created,  to  be  called  the  "  Na- 
tional Monetary  Commission,"  to  be  composed  of  nine  members  of 
the  Senate,  to  be  appointed  by  the  Presiding  Officer  thereof,  and  nine 
members  of  the  House  of  Bepresentativee,  to  be  appointed  by  the 
Speaker  thereof ;  and  any  vacancy  (m  the  Conmussion  shall  be  filled 
in  the  same  manner  as  the  original  appointment. 

§  18.  That  it  shall  be  the  duty  of  this  Conunission  to  inquire  into 
and  report  to  Congress  at  the  earliest  date  practicable,  what  changes 
are  necessary  or  desirable  in  the  mcmetary  system  of  the  IJnitad 
States  or  in  the  laws  relating  to  banking  and  currency,  and  for  this 
purpose  they  are  authorized  to  sit  during  the  sessions  or  recess  of 
Congress,  at  such  times  and  places  as  they  may  deem  desirable,  to 
Bend  for  persons  and  papers,  to  administer  oaths,  to  summons  and 
compel  the  attendance  of  witnesses,  and  to  employ  a  disbursing 
officer  and  such  secretaries,  experts,  stenc^raphers,  messengers,  and 
other  assistants  <as  shall  be  necessary  to  carry  out  the  purposes  for 
which  said  Conmiission  was  created.  The  Commission  shall  have 
the  power,  throng  subcommittee  or  otherwise,  to  examine  witnesaes 
and  to  make  such  investigations  and  examinations,  in  this  or  other 
countries,  of  the  subjects  committed  to  their  chai^  as  they  shall 
deem  necessary. 

§  19.  That  a  sum  sufficient  to  carry  out  the  purposes  of  sections 
seventeen  and  eighteen  of  this  Act,  and  to  pay  the  necessary  expaises 
of  the  Commission  and  its  members,  is  hereby  appropriated,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated.  Said  ap- 
propriation shall  be  inmiediately  available  and  shall  be  paid  on  the 
audit  and  order  of  the  chairman  or  acting  chairman  of  said  Commis- 
sion, which  audit  and  order  shall  be  conclusive  and  binding  upon  all 
Departments  as  to  the  correctness  of  the  accounts  of  such  Com- 
mission. 

§  20.  That  this  Act  shall  expire  by  limitation  on  the  thirtieth  day 
of  June,  nineteen  hundred  and  fourteen. 
Approved,  May  30,  1908. 
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A. 

Aonona  (see  Receiivr;  Penaltiet,  etc.;  Taa  Law). 

agaiiut  itockholden,  when  oommenaed 387 

annual  oorporatiMi  400,  402 

by  attom^-general,  for  failure  to  pay  charges 98 

\sj  attom^-gensral,  for  neglect  to  deposit  Menrities 101 

by  attorney-general,  for  impairment  of  oapita] 103 

by  attorney- general,  againet  delinquent  corporations lOS 

against  superintendent  of  banks,  as  attorney  for  foreign  eorporatlons. .  1S8 

against  banks  for  defldeney  in  lawful  money  reserve 148 

to  recover  neurious  interest 172 

by  auperintendent,  for  failure  to  redeem  circulating  notes 181 

by  superintendent,  on  proteited  circulating  notes IBS 

to  disaolTe  moneyed  corporation 4&S 

against  olBoers  for  miaoonduct 444,  445 

election  of  director!  of  banks 190 

AsnuAi,  SxpoR  or  Bvrtxaiaamtxn 120 

to  secretai7  of  state 380 

ApraovAi.  nr  BtTRnui  tkhusn  t  : 

before  corporation  commences  businew 132 

AnsiMimrTa: 

for  expenses  of  bank  department 90 

to  be  paid  in  «tate  treasury 90 

if  not  paid,  bow  enforced 90 

of  stockholders  for  impairment  of  capital 101 
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Attobnet  fob  FoBEion  Corpdbatiodb  ;                                                               PAOC 
Superintendent  of  Banks  may  b«  designted Ill 

B. 

Ban  KINO : 

unauthoriEed  prohibited  203,  4Si 

penalty  therefor   SOS 

BaNRIRO  DEPASTIlBnT: 

continuation  of  M 

charged  with  execution  of  laws H 

superintendent H 

rooms  and  furniture   M 

expenses  of  rooms  and  furniture H 

expenses  of,  to  be  charged  to  ooTporations M 

moneys  received  for,  to  be  paid  into  state  treuury M 

failure  of  corporation  to  pay  charges M 

unclaimed  balance  to  be  paid  into  state  treasury M 

misconduct  of  officers  of SSS 

banking  powers,  prohibition  of   ttt 

communi  cations  of,  to  bank,  etc IM 

Bask  Notes: 

destruction  of lU,  lU 

Banks  (see  alto  Nattonai  Bank  Indew,  otto  Bavinya  Battle*  /iid«*). 

definition  of  tt 

must  report  to  superintendent Ill 

penalty  for  failure  to  report 117 

publication,  undivided  deposits  and  dl*idendA IS 

change  of  location 131 

incorporation  of  14S 

certificate  must  be  filed tt,  14T 

examination  of  new  bank 147 

name  and  location Ill 

amount  of  capital  stock  fixed I4S 

payment  of  capital  stock IM 

name  and  reiidence  of  stockholders Itf 

number  of  directors  of  145 

annual  meeting,  election    160 

dates  to  commence  and  terminate 14S 

certificate  to  be  recorded I4S 

amended  certificate  of  incorporation 14S 

general  powers   14S 
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Bahkb — oontimtBd.  PA^ 

authorized  to  make  loans 14S 

antboriied  to  pnrohsw  M«uritiM 14S 

authoriied  to  reodve  depoaita 148 

Mithoriied  to  iasne  cireiilating  DotM 148 

authoriied  t«  purohaM  and  bold  tmX  eatate 149 

lawful  nume^  raaanre  of IN 

depoBits  with  aupointondent  ot  banks 174 

to  receiTe  intereat  on  depaait«d  aecuritiea 188 

'change  from  atato  to  national 178 

when  deemed  to  hav«  aumnded  charter 178 

certificate  of  change  178 

change  from  national  to  ata>tj   178 

circulating  notes  of 179 

distribution  of  fuada  of  insolvant 190 

bills  and  notes  must  be  pajable  on  denuud 197 

cheeks  and  drafts  on,  payable  without  grace 201 

unauthoriied,  prohibited   803 

limitation  ot  stookholder'a  liability 189 

restrictions  on  loans,  etc 121 

restrictions  as  to  foreign 208 

restricted  to  nsual  place  of  buaioeaa 208 

certain  bills  declared  to  be  promiaaorj  note* 207 

uae  of  sign  by  unauthorised,  prohibited 208 

deposits  of  saTinga  banks  preferred  debt  of 277 

cannot  reoelTe  depoeito  aa  aavingB  banks S78 

corporate  exiatence  of,  terminating 198 

stockholders'  notice   193 

notice  to  superintendent 193 

order  of  court,  closing  bank 193 

BAI*Ka  AltD  Baheibb: 

misconduct  of   S31 

private,  ueing  sign  when  unauthoriied 638 

failure  to  report   117 

publication  by,  of  report  119 

restrictions,  on  loans,  etc 1£1 

publication,  unclaimed  deposits  and  diTJdends 189 

lawful  money  reserre  of 189 

payment  of  capital  stock  180 

deposit  to  secure  notes 1T4 

closing  business,  notice  of 102 

"Babk,"  Bios  at: 

unauthoriied  uae - 208 

stationery  conveying  such  meaning 208 

penalty 208 

Bills  and  Notes  {ate  NejfoUablt  Inatrtunenta  Lato) : 
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Btufi  OF  ExcBAROE  (Bee  Negotiable  Inatrummtt  Ikhd)  :  paob 

<  on  bank  or  banker  without  grace IH 

must  be  payable  in  lawful  money SOT 

certain  bills,  promisBoiy  note* 207 

Boma: 

acquirements  of,  1^  another  oorporation 3M 

consideration  for  isine  of 3SS 

guaranty  of,  by  another  corporation 3a> 

Books  to  bb  Expt; 

account  books  370 

stock  bookB   378 

oontdntfl  of 370 

open  daily 370 

entry  of  transfer  of  stock 370 

presumptive  evidence 370 

penalty  for  not  keeping  370 

penalty  for  illegal  aot  in  reUtaon  to.., 3T0 

transfer  books  to  be  exhibited 370 

of  foreign  corporations  370 

BDiLDino  AND  Lot  AssoouTiOHe 329 

incorporation  of 90,  3£9 

COntentH  of  certificate   32t 

qualifications  of  members 330 

powers  of 330 

loan  to,  limitation  on 330 

dividends 331 

monthly  payments  331 

stockholders,  liability  of  331 

directors,  liability  of  331 

shares,  exempt  from  execution 331 

reports  of 331 

Bt-L&WB; 

making  of 417 

eontrol  action  of  directors 417 

when  t«  I>e  published 41T 

directors  may  make  430 

director*  of  safe  deposit  companira  to  make 341 

c. 

Capttai.  Stock: 

for  impairment  of,  attorney-general  to  bring  action 103 

of  safe  deposit  companies 330 

must  be  paid  in,  in  cash 100 

examination  as  to   payment tO 
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Capttai.  Stock  —  continued.  rAOi 

miut  be  paid  before  commendiig  busiucM 69,  160 

•JSdavit  of  full  payment  required. 99 

■IBdaTit  to  be  filed  within  one  year  or  eorpontiim  ilul]  oeaw 99 

impairment  of   103 

aueument  to  m»ke  good 103 

defldency,  when  to  be  made  good 103 

can  be  mid  to  pay  asseHment 103 

loMn  in  exoeas  of  profits  to  be  charged  as  a  ndnotion  of 128 

amount  of,  regulated  14{t 

ioereaae  of 145 

of  djwenting  stoekholderg,  to  be  appiaiwd  in  merger 13T 

payment  of 160 

reduction  or  increase  of,  on  change  to  national  bank 17T 

amount,  of  truit  oompanicB 2M 

CaBTIFTCATBa; 

as  to  payraent  of  capital 00 

authorizing  change  of  location 131 

of  superintoDdeut  on  incorporation 132 

of  Buperint«ndent  for  foreign  corporation 133 

of  incorporation  of  banks,  contents  and  filing  of 146 

amended,  of  banks,  must  be  filed 148 

of  residence  of  indiridual  banker  must  be  filed 148 

penalty  for  failure  to  file 148 

of  change  from  state  to  national  bank 178 

of  change  from  national  to  itate  bank 179 

of  destruction  of  bank  notes 166 

of  organization  of  trust  ctHopHiies 284 

to  be  filed  with  superintendent  tar  examination 2BQ 

of  authorization  by  superintendent S80 

of  building  and  lot  associations 329 

of  co-operative  savings  and  loan  assodatlonB 303 

of  mortgage,  loan  and  investment  oorporations 3S3 

of  safe  deposit  companies 339 

alteration  or  extension  of  busi^ees 432 

increase  or  redueti<m  of  capital  stock 393 

new  in  place  of  lost 208 

false,  liabilities  for 381 

of  foreign  corporation  420 

proof  before  granting  for  extension  of  corporate  axiBtenoe 434 

approved  by  superintendent,  l>Bnks 434 

CDTincATXB  OF  IncxtKPoKATion }  CoBPOHATions  nt  Qbn^uIi: 

defined 413,  414 

by  whom  execnted  413 

when  filed  and  recorded 413 

amended 414 
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dsTmoATxa  or  Isoobpokatioh;  CtnpOKATioiai  en  Chtmsu. — eontimt^    pa^ 

Bupplementiil 414 

lost   41S 

d««troyod  41* 

to  be  preaumptiTe  eridenM 41S 

maj  provide  method  of  voting ^4 

ganer&l  powers  417 

Cebtdication  or  Checks   (bm  Negotiable  IiutrumenU  Law;  Pmal  Im»; 
J/ational  Bank  Indea). 

Challtnobs,  Oath  Bcquiud  428 

Chahqk  : 

from  state  to  natioiul  bwik 175 

from  national  to  atate  bank 17fl 

reduction  of  capital  stock  in  ebange 177 

name  of  corporation  generally 437-440 

Chanob  or  looATioif  or  BuBmsB: 

publication  of  notioe   '. 3<9 

■CBASTEB  or    COHTOBATIOHB : 

subject  to  repeal,  etc 407 

forfeited  for  failure  to  report 117 

surrender  of  17< 

iDheoeb  {see  TSegotiabU  InttrumenU  Law;  National  Bank  Ini«v). 

<;rBonu.Tiiio  Nona: 

to  be  signed,  by  wbnn 17B 

tor  failure  to  redeem,  superintendent  to  bring  aoUon 179 

plates,  dies  and  nwterlals 179 

securities  to  be  deposited  with  and  transferred  to  saperintendeot 179 

may  be  issued  to  lianks  by  superintendent 179 

to  be  registered  by  superintendent 179 

limited  to  ninety  per  cent,  of  ralne  of  Mcuritlea 179 

redemption  to  be  provided  for 1T9 

may  be  circulated  U  money 179 

of  individual  banker  ^ 181 

to  be  signed  personally 181 

to  be  withheld  if  bank  is  unsafe 181 

redemption  agendee  for  181 

penal^  for  failure  to  redeon 18S 

destruction  of  18i 

agent  must  witness  the  counting  and  destruoUon ISC 

destruction  of  plates  18S 


D.qit.zeaOvGoOt^lc 


QBIOEKAl,   UTQEX.  763 

CvtcuLAtnta  Nona  —  oontimi«d.  r^am 

defltruction  of  oounterfoit  notes  16S 

exdumge  of  mntilktad  notes 188 

penal^  for  mutil&ting   188 

redemption  in  notea  of  other  banka 188 

protest  of  notca  and  proeeedinga  tbereMi 18T 

appointment  of  agent  as  to  notes 189 

rerocatioB  of  appoinbuent  of  agent 188 

distribution  of  funds  of  insolvent  banks IH 

publication  of  notices  101 

redemption  of  notea  held  \ij  banka 191 

notice  of  redemption  191 

banks  closing  business  can  make  deposit 192 

banks  closing  business  can  withdraw  securities 192 

must  be  presented  witliin  air  ywst 192 

securities  can  be  returned  when  notes  are  deitrojed 194 

deposit  of  oaili  for  redemption  of IM 

circulation  of  foreign,  prohibited lU 

not  receivable  at  par,  must  not  be  paid  out 197 

must  be  payable  on  demand 197,  801 

must  be  psjable  in  lawful  money 801 

certain  billa  declared  promisaory  notes 807 

CoMsnATions,  Tvmnana 383 

COMMERCINO  Bdsinbss; 

time  for  safe  deposit  companies 339 

authority  from  superintendent   99 

afSdavit  of  payment  of  capital  required 99 

omission  for  one  year  to  file  sfBdaTit 99 

certificate  and  approval  of  auperintendent  required 182 

foreign  corporations  133 

ConsoLtDATiOH  (see  Merger)  -. 

CoNBTiTUTiONAL  PBonsions  623-627 

Co-opEBATiVE  Savirob  Ann  Loak  AssooiATionfi : 

deflnitiMi  90,  303 

incorporation  of 304 

certificate  to  be  filed 304 

ofBcers  and  directors  of 305 

attorney-at-law,  of 3I7 

vote  of  incorporators  304 

by-laws  and  regulations  of SOS 

compensation  of  officers,  duties  of 305 

capita)  stock   306 

manner  of  issuing  shares 305 
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Co-oPKaATiTK  Satirob  akd  Loam  Asbociatiorb — eontimied.  vaok 

pmfmeiit  of  dues,  flnei  and  entrance  lees 3M 

manner  of  withdrawal  of  BhftieB 307 

object  and  purpoae  of 9M 

"  tro8  HharM  " 907 

"  pledged  shares  " 311 

limits  of  value  of 30S 

voting,  manner  of  305 

matured  shares  shall  be  paid  to  holders 308 

loans  to  members  306 

loans  to  be  secured  by  bond  and  mortgage  or  shares 311 

"  gross  plan  "   300 

"  instalment  plan  "  300 

"  premium  interest  plan  " 309 

"  limited  payment  plan  "   310 

forfeiture  of  shares  for  nonpayment 314 

may  purchase  real  estate 314 

may  barrow  and  loan  money;   limitations 313-315 

distribution  of  profit  and  losses 310 

qualification  of  members   317 

transfer  of  shares  must  be  upon  its  books 317 

transfer  ^ee  can  be  charged 317 

accumulations  on  shares  exempt  from  execution;  limitation 317 

exempt  from  organisation  and  corporation  tax 317 

investments  of  deposits  323 

investments  of  income   323 

espensea,  payment  of 323 

foreign  associationB,  as  to   324 

advertising,  etc.,  1^  foreign  associations 325 

financial  statement,  publication  of 320 

existing  associations,  reincorporation 321 

i  for  department  expenses 322 


expenses,  current   . 323 

must  report  to  superintendent  annually 318 

contents  of  report   31S 

failure  to  report 318 

viflitation  of 31t 

CoBFOSATE  Names  .       414 

CoBPOKATiOKS   (see  also  Foreign  Corporattont)  : 

loans  on  its  owa  capital  stock,  qualified 121 

restrictions  on  business  of 418,  410 

of  same  name  prohibited 414 

rrarganized,  may  have  same  name 414 

usury  no  defense  in  behalf  of  corporation 52T 

general  powers   417 
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CoBPOK&TiOKS  —  oonliMtml.  rtam 

frftudulent  iMue  of  (tock  of 6S4 

misconduct  of  directors  of 627,  588 

moneyed,  miseouduct  by  director  of S3p 

miBconduct  of  directors  and  officers  of  stodc  corpOTatiosa 63S 

misconduct  a.t  election  of S3ft 

frauds  in  organintion  of 633 

real  proper^  of   41V 

Ckeditobs: 

may  apply  to  court  for  eumination 112 

discretion  of  court   112 

result  of  examination   112 

ot  merged  corporstiODI  139 

D. 

DEPinmoNs   89 

Dbuhqubnt  CoBP<»AnoNB,  PsoonDinos  aoaihbt 106 

Deposit  with  SunauiiTENiiENT : 

ex&mimition  of  securitiee  depotited  with  roperiDtadent 99 

unclaimed,  to  be  paid  into  attate  treasuiy 9B 

of  securities  to  be  made  with  superintendent 174 

amount  of,  reflated  by  capital 100 

may  be  made  in  bonds  and  mortgages 100 

not  to  commence  business  until  made 100 

incidental  power  of  sup«rintondent 100 

securities  may  be  exchanged 102 

interest  on   deposited   securities 102,  182 

mortgages,  affidavit  as  to 102 

mortgages,  regulations  as  to 102 

lawful  money  reserve  required  on 169 

unclaimed,  to  be  published 120 

pan  be  counted  in  lawful  money  reserve 169 

of  banks  and  bankers  with  superintendent 174 

with  superintendent  to  release  securities 194 

of  cash  for  redemption  of  notes 104 

DiPOBITABIES    OF    CoTTBT    FlTinM 142 

Deputy  SoPEWNraMDiNT : 

appointment  of 04 

DmcTOBe: 

to  notify  stockholders  ot  assessment 103 

prohibited  from  purchasing  promissory  note*,  et« 121 

restrictions  on,  as  to  dividends 121 


D.qit.zeaOvGoO<^lc 


766  OENBBAL    IITI>SX. 

DiBBCioes  —  continued.  paok 

to  be  not  leas  than  five  in  number  in  bauka 145 

meetingB    140,  1« 

quorum  of 430 

powers  of 430-436 

must  b«  HtookholderB 100 

of  bank,  annual  meeting,  election 100 

to  hold  office  for  one  year 100 

must  be  a  cdtizen IM 

three-fourthB  of,  resident!  of  state  of  New  fork 100 

TBcancies,  how  filled  100 

oath  ot,  required  on  election lOS 

fallore  to  elect,  effect  of 4S7 

majority  of,  a  quorum 430 

trustees  in  caae  of  dissolution 43S 

special  election  of    487,  428 

of  safe  deposit  companies  elected  annually 340 

of  trust  oompanlea  297 

liability  of  2W,  450 

of  safe  deposit  companies,  not  less  than  five 340 

election  of,  of  safe  deposit  companies,  published 100 

appointment  of  officers  by 373 

how  chosen  307 

vacancies  in  board  of,  how  filled 307 

notice  of  election  of 307 

number  annually  elected  307 

policy  holders  of  insurance  oorporation,  eligible  as 307 

when  acts  void  370 

change  of  number  ot 369 

liability  of  directors  for,  unauthoriied 370 

for  loans  to  stockholders,  liability  of 371 

for  unauthorized  reduction  of  capital  stock 37S 

for  failure  to  make  annual  report 380 

auperiotendents 139 

DiSBBNTINO  BroOBHOUtEBS ; 

merged  corporations,  rights  of 137 

BiBSoLUTtoN,  Cadbcb  fob 104,  440,  409,  490,  460 

JJiTIDEinw: 

unauthoriEed  dividends 370 

to  be  made  from  surplus  profits 129 

undaimed  to  be  published  1S9 

OOKUTIO  COBPOBATIOK: 

defined 410 

acquisition  of  property  In  foreign  etates  1^ 410 


D.qit.zeaOvGoOt^lc 


OBITBSAI.    IITDSZ.  76  I 

E. 

BuonONB :  PAGE 

time  of  KDunat,  specifled 427 

to  fill  vkcuMsieB  in  bonrd  of  dinotorB 160 

Bp«cial  electiona  423 

Supreme  Court,   action  of 429 

colluaive  actioD 42ft 

EXAKIMATIONS: 

to  be  made  at  leaat  yeBr)^ 118 

character  ot 118 

ma;  be  made  under  oath 118 

of  securities  deposited   118 

as  to  ptiTment  of  capital 118 

by  order  of  court 112 

on  failure  to  males  report 117 

EXAMIHIBS: 

shall  have  power  to  administer  oath S9 

to  take  oath  of  office 9B 

cannot  be  appointed  reoeiver 99 

publication  of  report  ol 99 

ExEitmoN  rooH  Taxation  (see  Ta»  Law). 

EXFEHBEB: 

of  banking  department,  bow  defrajed 96 

to  be  paid  hj  the  corporation 96 

proceeding  in  case  of  failure  to  pay 96 

of  examinations 96 

for  examining  securities 98 

of  bank  department,  to  be  reportsd  annual^ ISEO 

to  be  deducted  from  proflts 127 

EirmeioNr 

of  corporate  existence  4S2,  434 

revival  of   433,  434 


P. 

FOBFETDnE  FOB  NoitUSEB 432 

FOBEION  CosPOBATiOKB  (see  Tarn  Low) ; 

defined 410 

must  deposit  securities  with  superintendent 100 

failure  to  deposit,  effect  of 100 

permission  by  superintendent  to  transact  business 206 
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FoBKian  CoRPOKATions  —  oonUnued.  paqb 

process,  Berrice  of,  on  ■uperiikteudeiit 133,  421 

co-operative  savings,  etc.,  association*  324,  325 

oertifieate  of  authority,  etc  420 

real  estate  of  423 

certificate  of  authority  to  do  buaiiiMS  in  this  state 4S0 

cannot  keep  office  for  banking 206 

directors,  etc.,  liability  4M 

stock  book  of  37» 

llabiUtj  of  Btookholdera  404 

Fba»oui8B  TiJC  (see  T(m  Lam). 

FUBDS: 

distribution  by  receiver  114 

after  payment  of  claims  to  be  divided IBS 


Oekbbal  Cobpoutiok  Law 409 

effect  of 461,  461,  4W,  4»T,  4»S 

classification  under  410 

definitions  under   410 

qualifications  of  incorporators 413 

certificates  of  incorporation  413 

H. 

HiSToncAi,  Srbtch  3-M 

first  and  second  banks  of  the  United  States 

Bank  of  New  York 

Restraining  Act  of  1804 

Bank  of  Utica  

Beetraining  Act  of  1813 

Restraining  Act  of  1818 

bank  charters  prior  to  1325 20 

first  legislative  specification  of  banking  powers 24 

conspiracy  trials  of  1826  and  1827 24 

statute  regulations  of  1827 2« 

"  safety  fund  "  system    8f 

bank  commissioners 34 

General  Banking  Act   34 

constitutionality  of  banking  law 39 

prominent  provisions  of 36 

individual  bankers  37 

responsibility  of  stockholders  39 

ofilce  of  superintendent  .■ 41 

former  superintendents   4! 
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H18TOBIG&L  Bxxtca  —  oontMMMcL  paob 

ledemption  of  bank  DotM 43 

taxation 44-77 

iMtTingi  bankg  6S 

Te*ouroM  of  M-71 

uiv«8tm«Dta  of   K 

divid«nda   TO 

Burplus  mon^i  of  72 

imelaimed  depo«ita 74 

other  moDCTed  corponitioni   79 

truBt  eompMUM   79 

mortgage  eompaniea   S4 

safe  deposit  compuiiM  84 

building  wiociations   Si 

L 

lltCOBPOBATlOn : 

certificate  of  ap[HwTal  of  ISB 

of  banks  146 

certiflcate  of   148 

amended  oertifinto 148,414 

of  ufe  deposit  oompanjsa 889 

of  co-opeiatlTe  savings  snd  kMn  associatitau 803 

deflnitioD  of M 

report  of 118 

failnra  to  report IIT 

penalty '. 117 

publication  bj,  of  Kport  110 

publication  of  unclaimed  dividoida  and  deposlte ISO 

«erHflcate  o(,  to  be  filed 148 

location  nniat  be  -  filed   148 

notice  of  change  most  be  published 148 

restrictions  as  to  loans,  etc 181 

rcatricted  to  location  named 148 

shall  be  bank*  of  discount  and  deposit 148 

lawful  monej  reaerre  required  150 

deposits  with  bank  superintendoit 174 

■ale  of  business  prohibited  17G 

taxation  of   6ll-«15-Sl« 

may  Issue  circulating  notes  181 

form  of  droulating  notes  181 

restrictions  on  oireulating  notes  181 

distribution  of  funds  of  insolvent 100 

bills  and  not«s  of,  payable  on  demand 107 

rhecki  and  drafts  payable  without  grace 201 

r«>rtain  bills,  declared  promissory  notes > 807 
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iHDmsuAi.  Bahxzhs  —  oonttfMMJ.  fasb 

use  of  sign  "bank"  by  un&utltoriwd  petSMi  ptohiMted 2U 

CBnnot  receive  deposits  u  HtTings  banks S78 

delinquent   IDS 

IDBOLTKNT  BUIK: 

distribution  of  funds  IM 

distributioQ  of  residua   IM 

publication  of  notioe  Itl 


most  be  deducted  from  profits IT£ 

limited  to  six  per  oeut ITS 

nuf  be  taken  in  advuiM ITS 

current  rate  of  ezehuige  may  b«  charged ITS 

penalty  for  taking  a  greater  rate ITS 

action  to  recorar  usurious   ITS 

banks  and  bankers  on  same  footing  as  national  iMUiks  as  to ITS 

Ml  dentand,  toaos  on  certain  collateral,  of  $0,000  or  men 1T4 

when  may  be  reoelTed  by  banks  on  seouritiM ITS 

on  taxes  due   ITS 

usury  aa  a,  defense 5ZT 

iHTKSrmirTB : 

of  co-operatiTe  associations 3S3 

L. 
Lawtdi.  Uonxz  RawBTX: 

required  on  deposits   150,  2M 

one-half  may  be  deposited  with  another  b*iik  or  tnut  WMnpany ....  IDS,  2M 

depository  to  be  approved  by  snperinttfidaDt 169,  SM 

new  loans  Bud  dividends  prohibited  when  deficient 1S9,  SM 

superintendent  may  notify  to  make  good 169,  299 

penalty  for  failure  to  nuke  good 169,  S9t 

LiABnjTT  or  Btogkholdebb  IM 

limitation  of    I« 

LtCKirBK  Tax,  FoBnoir  Cosfohatioh 61S 

(See  Ta»  Law.) 

Location: 

Changs  of,  may  be  made ISl 

notice  of  intention  must  be  published 131 

contents  of  application  ISl 

to  be  named  in  certificate  of  incorporation 146 

oertiflcate  must  be  filed  bj  individual  banker 14T 

certificate  of  change  of  individual  banker  most  be  published I4S 

certificate  of,  to  be  filed  in  office  <4  snperint«aident 149 
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to  be  ehftrged  ftgftinst  proflto 187 

over-due  debts  u  in  exoeu  of  profit*  to  be  ohuged  u  reduction  of 

wpit.1   1S8 

in  exoMs  of  profit*,  bow  ehuged 126 


of  two  or  more  moneyed  oorponitioDS.. 

HavingB  banke  excluded  from 

B^eement  for  

approval  of   


stockholdeTB,  Bubmission  of  agreement  to 

notice,  publication  

Sling  of  merger  agreement 

new  shares  under  merger   

dissenting  stockbolders,  rights  of 

may  apply  to  court 

appraisal  of  their  stock 

payment  of  appraised  Tftlue 

effect  of  the  merger 

creditors,  etc.,  rights  of 

Hctions,  not  to  abate 

of  gtock  corporations 364 

^lOKETED   COBPORATIORS : 

shall  oeue  if  affldarit  of  payment  of  capital  be  not  filed  within  one  year.  V9 

proceedings  against  delinquent lOS 

proceedings  for  violation  of  charter 106 

certificate  and  approval  of  superint«ndent  required 132 

permission  of  superintendent  for  foreign,  required 133 

appointment  of  superintendent  as  attorney  for  foreign 133 

restrictions  as  to  foreign 422 

banking  lawe  applicable  to  all  specified 89 

must  deposit  securities  with  superintendent 100 

^loNBT  RxSDTE   {see  Lau^ul  Money  Reterve). 


power  of  corporations  to 441 

consent  of  stockholders  necessary 442 

MoRTOAaE,  Loan  aiid  Iktestmert  CospORATions : 

definition  of   90,  333 

must  report  to  superintendent  annually 33S 

how  verified  335 
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MOBTSAOB,  LOAH   AKD  INVESTMENT  COBPOKATIORB WMlfinUCll.  PiSm 

failure  to  report 337 

to  be  licensed  bj  Buperinteudent  of  bknln SM 

incorporation  of  333 

general   powers    3M 

author) cation,  certificate  of SSS 

deposit  required   US 

contents  of  incorporatioD  certificate 3M 

directors  not  k«a  thaa  Ave 331 

certificate,  filing  of 333 

annual  statement  to  Buperintaideiit  required 335 

contents  of  annual  statement 33< 

when  license  shall  be  Issued 334 

lioense  to  continue  for  one  jrear SSC 

tulicensed  companies  prohibited 336 

license  shall  be  revoked  for  cause 837 

superintendent  shall  be  appMnted  attorney  for  foreign 338 

F. 
Nationu,  Bakk  (see  Sationul  Bank  Indw). 

change  of  state  bank  to 175 

change  to  state  bank 173 

Nkootiabix  iNBTEuimiTB  Law,  Th»: 

acceptance  of  bills  of  exchange 373 

acceptance  for  honor B8S 

alteration  of  instrument 333 

bills  of  exchange S7S 

bills  in  a  set SB8 

bonds  made  non-negotiable 631 

checks S83 

certification S83 

consideration  for H4 

definitions SM 

discharge  of  371 

defiultions M4 

form  of 6« 

bolder  for  value SW 

general  provisions  as  to MS 

law  merchant Stf 

liabilities  of  parties  to BO 

notioe  of  dishonor  of Ml,  SS2,  fiTO 

interpretation  and  form 346 

negotiation  of 336,  333 

note*  for  patent  rights S30 

notes  for  speculative  coneideration 633 
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Nbootiabu  iNSTKUUKifTS  L&w,  Thk — oont%nu«d.  paqt 

payment  for  bonor,  bill*  of  exchange 067 

promiMor;  nctea  and  ehedu 6BI> 

prMentment  for  payment SUA 

preeentment  for  aoceptutce 581 

,    protest  of  68» 

ri^ta  of  holder 580 


0. 

Oaths  (tee  alio  Stock  Corporation  Laio). 

offleia],  of  Buperintendent M 

official,  of  deputy  mperintendent M 

power  of  superintendent  to  admimstar 67 

power  of  examiner  to  adminieter 97 

official  eiaminers   M 

examinere  to  report  OD 99 

Ofticebb  (see  Penal  Law;  Oenerol  <mA  Btook  iJorpornUim  Law). 

appointment  of   37S 

remoTal  ol   373 

■ecuri^ 378 

policy-holders  of  insuranoe  oorporation  eligible  «■ 373 

of  moneyed  rarporation  not  eligible  ae  inipectora 376 

liability  of,  for  false  oertjficatea,  report!  or  pabUc  notiCM. 381 

miut  examine  aecuritiea  annually 98 

■hall  file  alDdarit  of  full  payment  of  capital 99 

ahall  report  to  banking  department 113 

restricted  in  purchase  of  promissory  notes 121 

prohibited  from  loaning  as  indiTiduals,  etc 121 

to  axeente  ameoded  eertifleate 148 

shall  have  power  necessary  to  carry  on  business  of  banking 148 

president  must  be  director 161 

powers  of  president 169 

powers  of  Tice-president 169 

shall  sign  contracts  and  circulating  notes 169 

restricted  to  usual  place  of  business £06 

to  be  elected  or  appointed 341 


P. 

Pknal  Law  PBonaiotfs,  Appuoabu: 

acting  for  foreign  corporations,  not  authorised 534 

bank  officer  overdrawing  his  account 529 

frands  in  organizing  corporations S33 

fraudulent  issue  of  stock,  scrip,  etc 684 
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Pbnai.  Law  PsoTisiaKS,  Apitioable — oontinued.  nam 

frauds  in  procuring  organiiatton,  or  inereaM  (d  capiU S3S 

loaiu  made  in  violation  of  bw 531,  6S7 

misconduct  of  director*,  banking  corporatiooi S2T,  fiSS 

tniHconduct  of  directors,  moneyed  corporaticHU 533 

misconduct  by  buika  and  banlcers B31 

misconduct  by  officers  of  bank  department S32 

misconduct  of  offioera  and  directors  of  atock  oorpotatiou S3S 

misconduct  of  officers  and  emptoyeea  of  oorporationi £37 

miaconduet  at  oorporate  elections SSI 

presumption  of  knowledge  of  condition  and  business:  assent S3S 

private  banker  using  sign S33 

punishment  of  corporation 6S> 

ofBcer  of  bank  issuing  ezceaaive  circulating  notea 688 

officer  or  agent  of  bonk  making  guaranty  in  certain  caaea S29 

receiving  deposits  in  inaolvent  bank 530 

unlawful  fnrestmenta  by  officer  of  saving*  banks 630 

unlawful  discount  bill,  foreign  bank* 53S 

using  dies  and  plates  of  extinct  bank 53t 

onlawful  use  of  certain  titles 53t 

Peruaixs; 

for  neglect  to  fUa  annual  report 117 

for  not  keeping  books  of  acoonnt  and  stodc  book 37f 

for  unauthorised  banking SOS 

for  failure  to  report  unclaimed  depoaita,  ate ISt 

for  failure  of  individual  banker  to  file  oertllloate 148 

for  offense  aa  to  circulating  notes Itt 

PBMORAI  LoUI  iiBSOOUTTOnS: 

definition f  1 

organisation,  bow  effected 343 

snperviaion  of S44 

bond  and  reports 344 

examinations 344 

expenses 344 

proceedings  for  violation  of  law 344 

powers  of  34C 

rate  of  interest  of  discount 845 

dividends  Umited   347 

prohibitions 347 

Paseon  to  be  Dbsigratxd  bt  FfOEiaH  OMPfWanoii  ns  Bnmat  <a  Pmmbu.  420 

PiBHos  or  Stock,  Dexhid  Owms  won  Cbtaih  PoKPOoa 424 

FOUOT-HOLDIXB  or  INBOIANCE  COKPOKATIOir  EuaiBIX: 

eligible  as  oiBcen 373 


Goo»^lc 


FoLrncu,  ComuBCTioflB  Fiokibited 

Powna  OF  C«sp(«ATnms  (we  alao  General  <md  Btook  Oorporatitm  Law). 

prohibitioD  of  other  thu  stfttutttfT 

■ucMsdon 


uqnliition  of  property 41> 

kppointment  of  oSwrg 417 

of  preaident  of IM 

of  Tice-pr«eideiit  of 190 

bj-Uw8 417 

piohibition  of  bftnkiiig 483 

Fbkfaces ill 

PBEBiDEnr  at  Bare,  Powkbs  or IW 

Tice-pr«aidMit ltI9 

PaocBDiKOB   (mo  AoHom). 

Pbocbbb,   Pnson   to  be  Dkbionated   bt   FomflH   Cocfwatios   Km  Sa- 

VICE  oir  420 

service  mi  anperintendcnt IS8 

Pbofitb: 

bow  calculated   127 

dividenda  to  be  paid  from 1S7 

loeBee  exceeding 128 

Pbotbst  (ace  H egotiabU  IntlntmeHt  Law). 

PBOZm: 

who  may  vote  by 42C 

to  be  in  writing 426 

for  how  long  valid 42S 

PDBLICATtOIt: 

reports  of  eiamf  nera 102,  121) 

anminary  statement  of  reporte  to  mperintendeDt 180 

hy  banka,  separate  reports lit 

unclaimed  depoeita  and  dividends 189 

notice  of  intention 148 


0. 

QcAxincATioH  or  MmfBFiw  of  OospoiuTioit  as  Voru  . . 
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Bate  of  Intrust  (see  Intereit) ITS 

usurious  rate 172 

intent  ftnd  meaning  as  to  national  bwoka ITS 

on  warehouae  receipts,  etc.;  oollfttenl 174 

on  *6,000  loan,  etc 174 


HXUMDBIlIxnT : 

aawnt  of  itockboldera  U> 

assent  of  municipalities,  etc. . 


HXAI.  Ebtaix: 

banks  can  purchase  and  hold 419 

restricted  to  certain  purposes 148 

must  be  eonveyed  directly  to  ooiporation 148 

when  additional  may  be  acquired 410 

acquisition  of,  in  this  state,  by  foreign  corporationa 423 

special  application  for  Hole  of 441 


powers,  duties  of 474r~489 

of  funds 1S4 

poBSeBsion  of  property  by,  not  to  be  intelfered  with 474 

discharge  or  removal  of 469,  4S7 

suit  against,  when  to  be  commenced SAl 

bank  examiner  cannot  be  appointed M 

appointment  of 134,  453 

creditor  or  shareholder  may  apply  tor 134 

security  of  47S 

RKOEifTTion: 

of  circulating  notes ISO,  101,  IW 

agencies 183,  189 

designation  in  writing 186 

publication  of  agencies 180 

refusal  to  redeem 180 

BxmcwHFOBA'noii tf£ 

BsOBOAiiiZATion    (see  lf0r^nr). 

upon  sale  of  corporate  proper^  and  frandiiaes 369 

certificate  to  be  filed 3C* 

certificate,  what  to  contain SS9 

rights  and  liabilities  of  corporation  upon iS9 

plan  of  agreement  for Sfll 
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BaoBQAtnzATioii  —  oontMwcd.  page 

voting  for,  r^ulated 361 

iatue  of  itocka  uid  bonda 361 

payment  of  debts  upon 361 

dividends,  preferencea  in 361 

amount  of  atoek  upon 361 

amonut  of  bonds  upon 361 

aswut  to  plan  of 361 

mnnicipalitieB  may  aasaat 862" 

BxPSAUns  Statutes,  Liiutatioii  of  EiraOT  of 408 


when  to  be  made 113- 

what  to  contain 113 

penalty  for  neglect  to  file 118,  117 

to  be  aigned  by  directora 113 

veriflcation,  by  whom 113 

of  examinere  may  be  pnbliihed 102,  113 

to  be  made  to  auperintendent 113 

form  to  be  prescribed  by  euperintendoit 113 

time  to  be  designated  by  enperintoident 113 

verification  of,  required 113 

noUce  of  day  for,  to  be  served  by  •nperintendoit 113 

extension  of  time  for 113 

as  to  taxation 113 

penalties  for  failure  to  malra 117 

publication  of,  required lit' 

annual,  of  superintendent  to  l^islatnre 120 

ctMitenta  of  annuoJ  report  of  superintendent 120 

presumptive  evidence  121 

RnEBVB  (see  Lawful  Uofiey  Rtterve). 

Kestbictiohb  : 

loans  limited  to  one-fifth  of  capital  and  surplus 121 

Ofiicers  prohibited  from  purchasing  notes 121 

otBoers  prohibited  from  loaning  as  individuals 121 

as  to  foreign  corporations 206 

banks  restricted  to  usual  place  of  business 206 

8. 
Safe  Deposit  Bubihess  of,  bt  Trust  Oohpakt 2B2 

Sape  Deposit  Cokpakieb: 

definition  of 91 

inoorporstion  of    339 

not  lees  than  five  may  incorporate 83> 
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Sate  Depogit  CoupunES — continued.  pa^ 

nuj  receive  goods  on  storage 339 

maj  receive  goods  on  deposit 339 

may  let  out  vaults  and  safes SS9 

oertiflcate  to  be  filed  with  eount;  clerk 339 

certificate  to  be  filed  with  auperintendent  of  banks 339 

limit  of  capital  stock 339 

contents  of  oertiflcat«  of  inoorporatiou 339 

certificate  must  be  approved  and  fllad 339 

capital  must  be  paid  in  before  Mmunencing  business 339 

dlreet«rB  to  be  elected  annually 3M 

ahall  be  not  less  than  five  nor  more  than  thirteen 340 

notice  of  elections  shall  be  published 340 

ofBcerstobe  elected 340 

may  be  required  to  |pve  security 341 

directors  may  make  by-laws 340 

liability  of  stockholders  for  debts 341 

remedy  for  nonpayment  ot  safe  rent 341 

SAVinoB  Bask  (see  Savingt  Bank  Indea). 

Skal: 

corporation  to  have 417 

official  of  superintendent H 


exchange  of,  with  superintendent,  can  be  made 108 

examination  to  be  made  annually 118 

affidavit  as  to  value  of 102 

to  be  held  by  the  superintendent  in  trust 100 

excess  in  deposit  may  Im  refunded 182 

to  be  depositeil  for  circulating  notes 171 

to  be  held  by  superintendent  for  redemption  of  note* 179 

banks  may  receive  interest  on 182 

may  be  returned  when  notes  are  destzc^ed IN 

transfers  to  be  countereigned  by  state  treasurer SOS 

if  not  deposited,  attorney-general  to  bring  action 100 

in  banking  department,  examined  by  agents 118 

safe  deposit  companies  must  deposit  with  superiDtendent 100 

sequestration  action  tor 148,  440 

SlON  FOB  BAUKtNO  BUSimaS,  UNAUTHOStZED SOS 

penalty  for  violation 208 

letter-head,  etc.  SOS 

as  savings  bank,  unauthorized ST8 

Special  Election  of  DmECTOBS: 

notice  of,  to  be  given 427 

how  conducted  and  when  held ttS 

right  to  vol«  at,  how  determined 4S8 
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Stats  Buik  :  paoc 

ehkDge  to  lutioiul  bank 17S 

eonaent  of  stoelcholdera  to ITS 

certidcate  o(  change 178 

change  trom  national  bank 17S 

cirenlating  Dotw  oi  auoh  bank* 179 

Stock    (sea  also  Btook  CorporotiofM) : 

iMt  certificate  ot 401,  403 

represented  hj  Mrtlfleatea 883 

eubtcriptions  to   385 

calU  on,  muat  be  paid  before  trauater 384 

conBideratiMi  for  iemo  of  887 

par  value  of SSS 

BubBcripUooB  to,  when,  how  paid 388 

forfeitnre  of 888 

reiwue  of,  upon  forfeiture S88 

cancelation  of    888 

reduction  or  increaae  of,  when  ledneed  by  eanoeUtion 392 

meeting  therefor  803 

preferred  and  oommon 801 

exchange  of  preferred  for  conuuoa 301 

capital,  increase  or  redaction  of  number  of  iharei 302,  SOS 

partly  paid  itock 886,  801 

Stock  Corfokation  I^w  S6S 

nonapplication  of,  to  moneyed  corporationi 3S8 

Btoox  C<«FOBi,Tione : 

when  ma;  acquire  itodu  and  bonds  in  other  oorpOTatJoiu 884 

when  may  guarantee  hondi  of  other  oorporationa 3G0 

when  offloer  of,  ma;  be  director  in  another 373 

dieeolution  of,  voluntary 488 

merger  of  384 

directore  of   367 

vaneancies  in  board 387 

elections  of 867 

change  of  number  of  directore 360 

void  acta  of  directore,  when 370 

directore'  liability  for  unauthorised  dlvidrads 370 

directors'  liability  for  loans  to  stockholders 372 

stock,  transfer  of,  1^  indebted  stockholder 884 

security  for  officers  or  employees 373 

election,  inepectora  of 878 

books  of  stock  corporatirae 376 

liability  of  etockbolder 888,  380 

limitation  of 300 

powere 856,  880 
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Stock  CoBPOBAnone  —  continued.  pasc 

validating  mortgage  of 357 

annual  report,  coDt«nt8 380 

falie  certificates,  liability  for 381 

extenaion  of  buaineea  of 3M 

liability  of  ofBcers,  waived,  limited  to 3M 

tranaters  to  officers,  fraudulent 395 

Btockhouebs: 

executor,  administrator,  etc.,  not  Uabl«  u 3M 

flnanciat  statement  to,  on  th^  demand 403 

Uabilitf  of,  general 1«E,  183,  3B8,  3SS  450 

limitation  of  liability  of 180,  3>0 

qualification  of,  as  TOtera 424 

may  assent  to  plan  of  readjustment  ol  banking  corporation 359 

may  apply  to  court  for  ezaminati<Hi 112 

may  apply  for  receiTer 134 

of  banks,  names  and  reaidences  muat  be  filed 14S 

of  banks,  number  of  sTiarea  held  by,  must  be  filed 146 

submission  to,  merger  agreement 138 

approval  of  merger,  by 136,  137 

dissenting  as  to  merger,  stock  of,  to  be  appraised 137 

vacancies  in  board  of  directors  to  be  filled  by 180 

foreign  corporations,  stock  book  of 379 

definition  of 81 

of  truBt  company,  liability 290 


proportion  to  be  paid 385 

SUPBUKTEN  UENT  OF  BASKS: 

chief  officer  of  department 04 

how  appointed 04 

term  of  ofltee  04 

not  to  be  Interested  in  any  banking  corporation 04 

salary  of OS 

oath  and  bond  of 04 

official  seal  of  04 

deputy 04 

bond  of  deputy  04 

vacancy  in  office  of OS 

rooma,  etc 05 


duties  and  powers  of 97 

examinations  to  be  made  by OS 

may  examine  under  oath   07 

examination  ot  sacuritiea  in  custody  of 08 

shall  pay  unclaimed  balances  into  state  treasury 08 
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S DPXBIHTED DEH T  OF  BaKKB OIXIIMMIMI.  FAOI 

corporatitHis  miist  deposit  McuritiM  with 100 

exuninerB  appointed  t>7  94,  SO,  102 

bulletiD  of  btuineBS  done 140 

ocuDioation  ae  to  payment  at  capital H 

may  publiah  report  of  eiaminere 10£ 

du^  when  capital  is  impaired 103 

to  take  pDsseuioii  of  uneound  bank 103 

shall  proceed  a^nat  delinquent  corporatioiiB 104 

reports  to  be  made  to 118 

publication  of  reports  by 102,  140 

annual  report  of,  to  legislature 120 

duty  to  suggest  amendment  of  law 120 

reports,  presumptive  evidence  121 

approval  of  certiflcate  upon  incorporation 132 

certificate  of,  in  ease  of  foreign  corporations 101,  133 

to  act  as  attorney  for  aervioe  on  foreign  corporation 133 

BWvica  of  process  on  183 

to  approve  reserve  depositories 159 

deposits  of  banks  witii,  to  secure  notes 174 

dsposits  of  individual  bonkers  with 174 

may  issue  circulating  notes  to  banks 179 

may  give  power  of  attomiy  to  collect  interest 188 

to  approve  redemption  ^t^nts 183 

certificate  of  savings  bank  to  be  filed  ^ 1S2 

to  make  examination  previous  to  oertifleate  of  organisation W 

proceeding  against  delinquott  banks 105 

to  receive  unclaimed  deposits  when  dissolution  is  effected M 

shall  pay  such  deposits  to  persons  entitled  thereto 08 

consent  of,  to  change  number  trf  directors 859 

incumbents  of  offlco,  since  ereatlMi 48 

supervision  judicial,  of  oorporatimis 444 

unclaimed  balances    9B 

SUFBEME   COUBT: 

may  direct  sale  of  property 301 

may  order  issue  of  new  in  place  of  lost  certificate  of  ttodc 401 

T. 

Tax  Law,  The 607-618 

bank  shares SOS 

banks,  to  report  for 508 

bank  stockholders   507 

bank  capital  507 

corporate  stock,  taxation   507 

corporations  paying  franchise  tax   516 

corporations,  place  of  taxation  of 507 
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Tax  Law,  The  —  ookIukmiL  pa^ 

eolleoUoD,  &b  to  bank  stock SOS 

exemption  from  taxation  607,  GI3,  S14,  SIV 

diTidendB  on  bank  atock,  retained S13 

foreign  bankers    61G,  S17 

franchise  tax S14 

franehiae  tax  on  savinga  banks 514 

franchise  tax  on  trust  companies 914 

franchise  tax  on  foreign  bankers 51S 

indiTidnal  banker,  assessed  fill 

interest  on  tax    S18 

notice  of  aeseaBment  to  banks 512 

payment  of  tax  S18 

penalties  S12-fil8 

place  of  taxation 607 

reports  of  corporation 612,  614 

savings  banks,  deposits  in,  exempt 607 

stock,  owner  of  certain,   exempt 607 

stock,  value  of,  appraised  61fi 

trust  companies  francbise  tax 614 

TcBHiNATiHa  CoBPORATE  ExiBTENOi  or  Bake 103 

order  of  court  193 

notices  therefor  ' IBS 

TiTLB  iNBtJKASCB: 

business  of,  hj  trust  company !K 

Trnx  —  Shobt  8> 

Tbahbfebs,  Cebtaih  to  Otficers  ob  STooKHOLDEae,  PBOHnriBD 396 

transfers  void  4tt8 

Tbcbt  CovFAniEe: 

definition  of 90 

must  deposit  securities  with  superintendent 100 

reports  to  Superintendent US 

failure  to  report 117 

depoaita  of  savings  banks  preferred STT 

incorporation  of  2M 

what  organization  certiOcate  shall  state 284 

amount  of  capital  stock 284 

certificate  to  be  filed  with  count;  clerk  and  saperintondeat 284 

notice  of  intention  to  organize  to  be  publiabed 28S 

certiflcato  to  be  filed  for  examination  of  Buperintendent 28S 

certificate  of  authorization  b;  superintendent 288 

capital  must  be  paid  in  caah  before  authorization 287 

names  and  residence  of  btockholders  must  be  filed 287 
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Trust  CouPAinxs  —  continued.  rAOK 

addresB  and  number  of  shares  most  be  filed 291 

authorized  to  act  t*  flBcal  or  transfer  agent 291 

aathorited  to  recelre  depoeita  and  to  make  loans 2S1 

authorised  to  bold  and  conreT'  r«al  estate. S9I 

authoriied  to  act  m  trustee  and  executor 293 

aothoriEed  to  purchase  and  sell  securities 891 

business  limited  to  location  named 287 

as  to  receinng  on  deposit,  bonds,  mortgages.  Jewelry,  etc 292 

maj  insure  titles  892 

limitation  of  powers  2S7 

ma^  exercise  powers  conferred  <hi  indindual  banks  and  banlcera  sul>]ect 

to  restriction* 292 

not  required  to  give  security  exoept  as  provided 293 

must  render  accounts  respecting  trusts 298 

capital  must  be  inTested  in  certain  securities 295 

no  security  required 293 

taxation  of  S14 

trust  funds  preferred  29S 

moneys  received  in  trust  shall  be  invasted  in  certain  securities 293 

interest  on  trust  funds 296 

affairs  to  be  managed  by  board  of  directors 297 

number  and  election  of  directors 297 

directors  must  hold  at  least  ten  shares  of  stock 297 

vacancies  in  board  to  be  filled  by  Erectors 297 

stockholders  liable  for  debts 2W 

directors  liable  for  losses   299 

powers  ot  specially  chartered  companies 291-299 

deposits  of  minors  296 

TUVBTEEK: 

in  case  of  dissolution 432 

powers  of   432 

V. 

Unactborizbd  Bareino  FnouiBrmt 203 

UflOLAiiiD>  Balances: 

to  be  paid  by  Superintendent  into  state  treasury 9S 

UnoLAiuKD  DrviDEiiDS  atto  Deposits: 

banks  and  bankers  must  publish  annually 129 

expenses  of  publication  of   129 

savings  banks  must  report  to  superintendent 129 

UannT  (see  /nferesf). 
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T. 

Vacafohb: 

inap«ctari  of  election 

direotora 

Vaults: 

of  Mfe  deposit  compauiea  

VOLUHTAKT  DlSflOLDTIOM  <W  COBPOKATIOir 


right  ot,  to  vote,  how  determiiied 426,  4SS 

Dot  to  sell  rote 424 

qualifie«tloa  of  membara  u  424,  428 

onmulatiTa  -roting   425 

voting  tniat  agreeineiit   429 

ohallengBTB 42t 
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SAVINGS  BANK  INDEX. 

(See  alM  Oeh^^i.  Divex.) 


AtmONS  (see  General  Indea]. 

AavBOianiQ  {»et  Fvblioationt) :  f^ob 

u  &  (STiiip  bulk,  Ijj  btuika,  ate.,  f^»idd«ii  278 

penaltT'  'o'  TiolatiMi  B7B 

Amount  or  Dxposit  (aee  DepiMtla). 

Abticus  (Me  (7«rti/!e<UM). 

A88B8Bicn(T8  (aee  fi«i>«Mea). 

on  buJu  for  expeiuee  of  buildiig  deputment 277 

AXTOENBlf  GeNEBAL  : 
OpiniouB  of: 

M  to  unclaimed  moneys 288 

as  to  trust  funds  8U 

as  to  taxing   depositors   Sit 

as  to  the  transfer  of  deposit  to  representatives  of  deeeaaed  depositor . . .  235 

as  to  salary  of  deceased  <riBeer 219 

as  to  iavestbig  in  uninmUDlMrad  real  estate 2S0,  2S1 

ss  to  right  of  Charity  Orguiution  Sodety  to  receive  dqtosita 280 

as  to  collecting  savings  in  sdwols,  «tc 880 

as  to  maiimmn  deposit  to  be  received SS4 

as  to  potrer  to  receive  special  depoaits  of  valuables  for  hire 270 

as  to  pB^ment  of  dividends  on  deposits  vitltdTawii  before  «nd  of  period.  274  ' 

aa  to  method  of  dissolution  of  bank 282 

as  to  using  surplus  for  payment  of  dividends 271 

as  to  obtaining  secnrit]'  for  fldelily  of  employees 22S 

aa  to  title  insuranoe 227 

aa  to  Are  insurance,  directors'  interest  in 227 

as  to  trust  company  as  a  savings  bank 280 

as  to  national  banks  advertising  "  savingg" 281 

as  to  right  of  savings  bank  to  delegat«  its  powers 217 

as  to  poner  of  banks  to  bold  real  eststo 209,  200 

as  to  meaning  of  "  majority  "  of  board 270 

as  to  aun^r  of  trustees  SaS 

50  [795] 
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Attobuzx-Genkrai.  —  ooatimied.  rtiaw 

«a  to  duties  of  tnutMa  281,  204,  2M 

M  to  who  are  eligible  to  ofSoe  of  trustee 223,  227.  £2t 

M  to  various  indirect  interests  of  trustees 227,  22S,  229 

*s  to  Tarious  iuTeatmente  bj  ■arings  banks 281,  E8K 

as  to  trust  funds  26B 

as  to  word  "saTings"  admtising 214 

as  to  invalid  by-laws  SSS,  224 


oertifioate  of,  to  be  issued  wltUn  sixty  days 21ft 

to  whom  to  be  issued E15 

to  be  transmitted  to  oounty  derka 21S 

duplicate  to  be  filed  in  banking  departmoit 21S 

superintendent  may  refuse  to  issue 21S 

county  clerics  to  be  notified  of  refusal  to  grant £15 

wben  granted.  In  whom  powers  are  vested 215 

■  .ir.jmrj  FunO: 

may  be  deposited  in  bank  or  trust  company,  or  loaned 240 

limitations  on  loans  of  2M> 

depoBlts  of   26tf 


Bahk  BviLDin«  (see  Real  Estate) : 

anthori^  to  purchase  Isnd  for 25S 

BAifKUTO  DxpABTUxirT  (sea  BupwiMt«»deni) : 

general  expenses  of,  bow  paid 277 

unclaimed  deposits  of  dosed  bank  and  list  of  d^Kwitors  to  be  sent  to. .  SA.i 

Baitkb  or  DiSOOUIfT: 

available  fund  may  be  deposited  in Wt 

excess  of  daily  receipts  may  be  deposited  in 299 

to  ^ve  preference  to  deposits  by  savings  banks  in  case  of  insotvou? 277 

not  to  advertise  as  savings  banks 278 

BuiNinifO  OF  BtTSDfBB: 

within  one  year 220 

extending  time  220 

Boitna  (see  /noettnMnts) : 

(see  Location) : 

to  be  begun  within  one  year  sifter  antiioiiEation 220 

«xt«ttding  tone   *W 

r«atrictions  on  motbods  of - .  CM 
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SATINOS  BAITE   IKDSZ.  78? 

BZ-L1.WB:  PAoe 

tnutee*  empowered  to  nuke 223 

aa  printed  in  paM-boob,  form  part  of  contract  with  depoaitor 389 

aop7  to  be  traouuitted  to  anperintcodent 223 


c. 

CKannoAns: 

of  inoorporation  213 

contents  of  215 

filing  of 215 

notice  of  intention 214 

examination  by  auperintandent 2M 

Of  Authorization: 

iaaue  of,  bv  anpeTintendent 215 

to  be  transmitted  to  county  ckrk ai"! 

i«fnial  of  anperintendent  to  ieane 210 

Cbabtebs: 

of  eavingB  bank  conformed  to  thie  act 281 

to  b«  uniform 281 

Claihantb: 

to  fund,  interpleader  of 240 

GioeiHa  SAvmoa  Bakkb  (aee  Ituolvmt  BatAt) : 

proviaiona  for  dieaofaition 281,  282 

unolaimed  depoaito  of 283 

Tolontai7  881 

Oomamss  <iee  Tru»tee») : 

GoupEiTEUTion  or  Otficxbs. 275 

fixed  by  tniateea. 275 

for   special   serricea 275 

CoBFORATtona  (aee  Savingt  Batik). 

OoBTS: 

in  aulta  (or  depoaita 241 

diaeretlonary    241 

chargeable  npon  depoait* 241 
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ion  BAVINOa    BANE   INDKZ. 

D. 

Dnre  Dux  BATraoa  BuiKa:  mcz 

preferred  in  inaolTeneies  of  other  bulk* ZTT 

DEminoN  OF  Satihob  Bakks 90 

DEPOSITOBS; 

tmstees  ma;  ctaiai^. SEO 

number  ot,  to  be  reported 229 

ledger  of,  to  be  balanced 229 

Skfobits  (see  Vnokmned  Depoaiti); 

■avings  bank  maj'  refuse 229 

of  indiTiduala  of  more  than  C3,000  not  to  be  Teaeired 229 

of  corporations  not  to  exceed  $G,000 230 

of  tnut  funds  or  by  order  of  court,  of  more  than  $3,000  aUow«d 230 

in  action  to  rscover,  all  elaimants  to  be  made  partiea 240 

BaviDga  buika  authorized  to  invest 242 

of  lavings  banks  in  inaolvent  bank  preferred 277 

inrestment  of,  t^  tnuteea 242 

amount  of,  ma;  be  limited 229 

repayment  of,  trustees  to  make  r^nlationi 829 

in  trust,  what  are. Z3< 

In  trust,  when  to  be  paid  to  benefloiary S27 

temporary  depoaita  by  savinga  banks MS 

vnolaimed,  of  dosing  banks,  to  be  tnuufared  to  departmoit 284 

or  minora  239 

dissolution,  when  effected 282 

DlVIUEBlIB  OB  iRnCBSST: 

trustee  to  regulate  rate  of STl 

rate  of,  not  to  exceed  five  per  cent £71 

notice  to  be  given  of  change  of  rate  of 271 

axba,  payment  of,  from  surplus 271 

I 

E. 

BUDKNCIi: 

testimony  of  wife  allowed  aa  in  action  by  husband  to  recover  dapoatta. .  240 

EzAicnrATiona : 

by  superintendent,  preliminary 2IS 

expenses  of,  bow  to  be  paid 27? 

by  committee  of  trustaea 278 

Ezxupnon  (see  To*  Lavi). 
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BATHrOB  BAITE  iin>KZ.  78d 

(aee  Balariei)  -.  paoz 

pafftble  from  "  availAble  fund  " 260 

compeniatioii  of  tnutees  Acting  «•  officers 22G,  27S 

a&Urica  to  be  fixed  by  trosteea 221 

oertkin  ineideiital,  allowed  ajid  prohibited 226 

of  eumination  of  title  to  be  paid  by  borrower 28V 

of  bonking  d^artount,  how  piJd 277 


F. 

Fnuix  (see  Married  Woman). 

FoBMOjaavaa  (see  JZeot  B*taU) : 

proper^  mequired  by,  to  be  wld 


of  eharten  by  baoJu  deUying  to  organiie. . 
Fruiohuc  Tax  <iM  Ta»  Law). 
Fdkd  (lee  Availailt  Fund). 


Gois: 

dealing  in,  by  aavingi  banks,  restrieted 

H. 

HiSTcmo&i.  Skbtoh: 

of  oavingB   bank* 

L 

IiTOOBPoaanoH,  CmrmoAis  (» 

iHFAirr  (iee  Minort). 

litBta-Yzrcar  or  Tbubt  Cokpakt,  no.: 

aavingt  bank  elajffl  preferred 

IifsOLVXirT  SATooa  BAifxa  (see  Oloting  Bank*). 

Ikbubahcx  (we  Real  Bttate). 

Irtebxst  (see  Div%d«ndt). 
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IWT— MITADW;  PAfiE 

of  claimttnta  to  fund 340 

iNVESTHKKTB : 

authorized,  of  deposits 248,  sm 

L 

Legai.  Pboceedikos   (»ee  Actions;  Oeneral  Indta). 

LlABiUTiBa   (see  OeMrvl  Indea), 

LUCITATIOKB; 

no  statute  of,  in  actions  for  deposits 241 

Loans  (see  TruslsM). 

Location; 

to  be  designated  in  certiflcate  of  organiiation 214 

BuperlnUudeut  to  investigate  fitness  of 214 

bank  may  purchase  plot  of  ground  tor 25S 

may  be  changed  with  etpproval  of  superintendent 2S3 

Lost  Pass-Book    „ 269 


Mabbied  Womkn  (see  Deposits) : 

testimony  of,  allowed,  in  action  by  htisband 240 

Mrannas  (see  Trutteei). 

MlHOBS: 

deposits  in  tnut  for,  to  be  paid  to,  directly 2H 

deposits  by SM 

HoBTGAGis  (see  Aest  EtiaU) : 

investment  of  deposits  in,  anthoriied 24S 

property  acquired  by  foreclosure  of,  to  be  sold 2SS 

property  to  be  insured 2M 

value  of,  bow  estimated,  in  determining  ■nrplna ZJfi 


Nauz,  CoRPoaAix: 

to  be  set  forth  in  orgauEatioo  certificate. . 
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HAVTSOS  baite:  irsez:.  791 

NonCSS;  PAGB 

of  iBteiiti(»  to  organu^  to  b«  pubtiahed  and  aerved 214 

of  ohemge  of  rate  of  interest 27S 

to  (3«diton  and  d«poaib>rs  of  eloaing  bank 88S 


0. 

Opfickbs   (lee  Tru«(««a). 

Opiniohb  (see  Attomey-Qenenl) . 

ObqajIization  (see  Crrti/ioates) : 

notice  of  intentioii  to  orgMuie 

Qling  oertifioate  of  aaperintmdent 


P. 

Pass-books: 

by-laws  to  be  printed  in 2119 

by-lawB  printed  in,  are  part  of  contract  with  depoaitor 269 

lost - 269 

payments  to  be  made  only  on  presentation  of 269 

trustees  may  make  provisions  for  loss  of 269 


Penaltixs  (Bee  €l«neral  Iiui«a) -. 

for  advertising  as  savings  bank.. 


FiBSORAL  SEOuxm  Pbosibitkd: 
loans  not  to  be  on  notes,  ete. . 


to  be  made  to  savings  banks,  by  insolvent  banks. . 
pBonrs   {aee  Dividendt) . 
PvBLiCATioifs  (see  Notice*). 

a. 

QUOBTTU   (see  Trvitett), 

R. 

Rate  of  ImTBBSi  (see  Dividenda) . 
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792  Oi-VISOB    BAJSTK   UTDBZ. 

Bku.  Ebu.ik  (ue  Mortgagee) :  pm 

iiiTestnient  of  deposit   in,  authorised 243 

purchue,  holding  and  oonveyiiig  of  aertain,  allowed 253 

acquired  by  foreclosure,  to  be  eotd 25S 

mortgaged,  to  be  insured 2M 

dealings  in,  restrioted 2C6 

for  bukkiJUT  houses,  liuiitatioiu. -••, , ,,,  2fi8 

BXKITIS  (see  Oeneral  Indem). 

KwauLknosa  (see  By-Iowt) : 

reaidenee  to  be  named 229 

to  ba  posted  in  bank 

to  ba  printed  in  pass-book. 

as  to  repaying  depoaits 

to  be  made  by  trustees _ 

Bxp^miNT  or  D^fOBrra S29 

c  (see  OmmtoI  Indm). 

t  (see  6eii«n>l  Indets)  t 
reports  other  than,  not  raqtUrad 27ff 

BasmonoRB  on  Mbthod  or  Buhiubhb EM 

not  to  trade 260 

not  to  Issue  eertifioates  of  dqmsit 249 

8. 

BtTiMwi   (bm  Bmpmam). 

SAnnos  Basks: 

definition  of   gO 

Ustorloal  sketsh  of  early 53 

become  inoorporated,  when 2IC 

SEOUDTT  rOB  XjOAlVBt 

not  prsoiial^ .' 209 

bond  with  mortgage. .-. 243 

expeiues  for  ■T^miiiiiig  title 243 


of  notiee  trf  intention  to  organise  on  otlier  saTiags  baak« 2 
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UVINOB   BABX   nfCBZ.  7V<> 

SXA3X8:  FADE 

iDTeebnents  in  itoek  of  cartun,  aUowcd 242,  260 

Stocks  (tee  InvcttmvnU.Depotitt). 

ScFEKiMiKHDKnT  or  TBX  Baheihs  D^abtunt  (tee  Oen«ral  /mIm)  > 

m»7  file  or  t^om  to  flia  organinUon  eertiflcAte 216 

uMj  aztoid  tiote  witMn  irttloh  to  begin  boaineM ^0 

to  inquire  into  fltneM  of  organisen 216 

iMoing  of  eertifieate  of  antborintion  bf 215 

retu»»l  of,  to  anthoiice 216 

SraPLUB  [Me  AUoTneyg«n«ral,  Opmiotit  of)  -. 

p«r  cent,  of,  how  detennined -  275 

accBmnlntion  of,  antfaorized 275 

itocka  and  bonds,  how  eatimated,  in  determining  anrplna 275 


T. 

TazAHon   (see  Taa  Lavi,  Qeneni  Ind«e). 

tmnitvm  (we  Evidence,  Witneai) . 

Tton  COHPAitm  (see  fioNfc*  of  Diaooum,  6«twrat  Iitdem), 

IkDBms  AiTO  Othxb  OincimBt 

meetings  of 220,  223 

qnomm  of  _ 220,  223 

bave  power  to  manage  buaineaa  and  elect  olKeen 220 

thoM  named  in  antborizatiOQ  oertiflMte  aball  aet  aa  first 220 

only  reeidcnta  of  the  state  eligible  aa 221 

Judgment*  againat  221 

inaolvenc;  of  221 

reduction  in  nnmber  of 221 

9  in  board 224 

lumber 221 

directora  also  of  dlioonnt  bank 221 

a  majority  in  board — 22! 

penaltiea 221 

not  to  be  offloar  of  two  bank* „ 221 

not  to  be  a  borrower  or  snretj 221,  22S 

mnat  meet  monthly 223 

eompenaation  of,  aeting  aa  ofSaera _„ 225,  27S 

to  make  r^olationa  for  repaTment  of  depodts 229 

may  Unit  anoont  of  dapodta 230 
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l^DBTBEa  AND  OlBlB  OFTICSBS  —  OOattmud.  VASB 

may  oluaify  depoaiton 229 

oommittee  of,  to  ezunine  bank,  voucben,  ete Z76 

may  require  security  trwa  uid  fix  saUriea  of  onployMs 224 

cannot  grant  gratuitiM  to  ofSoera 224 


UnOTAiKn)  DiFOsne,  Eixosrs  or 283 

anperintendaDt  to  receive 283 

penal^  for  failure  to  report «7* 

index  of   - <t74 


V. 

VlSTTAIION: 

rellcred  frcmt  other 

W. 
Wmnfis  (eee  Maniti  Womm). 
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NATIONAL  BANK  INDEX. 


Acn,  AsDinoKAL  AHp  Amekdatokt:  page 
met  of  June  20,  16T4,  for  a  "  rediitribution  of  the  nationkl  bank  cur- 
rency," etc  709 

Juiuary  14,  1876,  to  provide  "  for  the  Teaumption  of  specie  pay- 

menta" T13 

Januftry  10,  187fi,  u  to  limitation  restricting  issue  of  note*  payable 

in  gold 715 

Febniary  8,  1875  —  ten  per  cent,  tax  on  other  bank-notes 715 

March  3,   1875    716 

June  30,  1876  —  appointment  receivers  of  national  banks 710 

March  1,  1S79  —  extract  from,  abating  semi-annual  duty,  etc 72] 

February  14,  1880  —  authorizing  conversion  of  national  gold  banks. .  721 
February  26,  1861 — verilication  of  returns  of  national  banks..,.  722 
July   12,   1SS2  —  enabling  national   banlcing  aasociationa   to  extend 

their  corporate  existence,  etc 722 

March  3,  1883  —  extract  from,  to  repeal  stamp  tax,  etc 729 

March  29,  1886  — additional  to  that  of  June  3,  1864 730 

May  1,  1886  —  enabling  national  banks  to  increase  capital  stock 

change  name,  etc 731 

July  30,  1886  —  extract  from,  prohibiting  special  laws  in  territories  732 

March  3,  1887  —  amending  sections  5191,  5192,  U.  B.  Bev.  Stat 733 

August  13,  I88S  —  banks  deemed  citizens  in  state  of  location 734 

May  2,  1890  — banks  in  Oklahoma 734 

July  14,  1890  —  deposits  for  circulating  notes 735 

July  29,  1892  —  redemption  of  lost  or  stolen  notes 73S 

August  13,  1894  —  taxation  of  legal  tender  and  bank-notes 736 

March  14,  IBOO  — Currency  Act  of  1900 737 

March  3,  1900  —  cities  to  be  added  ot  raaerve  list 745 

April  12,  1900  —  88  to  Porto  Rico 744 

April  30,  1900  —  as  to  Hawaii 746 

March  3,  1903  —  88  to  reserve  list 745 

December  21,  1905  —  as  to  Panama  (^nal  bonds 745 

January  26,  1907  —  political  contributions 746 

March  4,  1007  —  as  to  additional  notes  of  email  denorolnationa. . . .  746 
May  30,  1908  —  Monetary  Commission  and  amending  National  Bank- 
ing Act  747 

AasocuTiO!!  (see  national  Bank»). 

Attachmehtb  (see  Trantfera). 
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B. 

ButKS  AND  Bahkbbs  (lee  National  Bankt) : 

not  to  DM  the  word  "  Nktionkl "  in  title  of  firm. . . . 


depoait  of,  before  oommendng  bnaineai 642 

what  Idnd  of,  to  be  dapoeitod S42 

inereaae  or  deoreue  of A42 

roistered  to  be  iMued  for  eonpon tl43 

tranafer  of  643 

examination  of  transfen  044 

annual  ecamination  of   043,  044 

euBtody   of,   etc 044,  045 

oomptrolleT  to  have  aocesa  to 044 

intereet  on,  how  oolleeted 644 

limitation  of  withdrawal  of 045 

may  be  sold  for  f ailnra  to  withdraw  oiroulation 649 

daacription  of,  b7  national  gold  banka 062 

intereat  on,   when   withheld 007 

whm  reaadgned 082 

forfeiture  of 083 


aale  of  . 


of  receiver   686 

Bonds,  Untiid  Staiks: 

defined 042 

Busmsa,  Bmotji^tioh  or: 

location  of  654 

reaerve  preaoribed — 0S5 

depoait  with  redonption  ageneiea 050 

ahall  rMetve  each  other*!  notea  at  par 057 

rate  of  intereat 007 

petial^  tor  taking  unlawful  interest. ~ 069 


Br-IiAws: 

ot  aaaooiatiinu   010 

c. 

amount  of ,  to  be  atated  In  erganftation  eertlfloate 614 

TnlnlmiiTii  amount  of 02S 
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BATIONAI.  BAHK  IHDKZ.  TUT 

Capital  —  eonlinued,  PAa 

how  paid  in „ 627 

fuhiTe  to  paj  iiutafaiiaiit  at 627 

inciwae  of   __ «&3 

reductioa  of  62B 

increMe  of,  b;  UM  of  nolM  probiMted 609 

impairment  of    686 

lax  apon    674 

of  bank  at  dlnolataon,  asmnied  to  be  ita  capital 703 

of  converted  rtate  baake,  mlninitim  amoiut  of 638 

Cabds: 

in  imitation  of  cironlatiiig  notw,  penalty  for  iisnlng 653 


appointed  by  board  of  direeton 616 

oath  of,  required  to  payment  of  instalmeuta  of  coital  etoek 627 

•a  to  report  of  dividend! 673 

penally  for  onbezzlement  by -~ 660 

Cbhtrat.  RisEan  GmBa; 

eitiei  having  200,000  people  may  be 699 


penalty  for  certifying  beyond  amonnt  of  deposit 

etrtifjing,  la  warranty  that  there  are  fund*  to  pay. . 


CHUUIT  COUSTB  OF  0]miD  SlAIKB: 

may  grant  injunction  in  eaie  of  national  banks  in  hands  of  reeriTers . .  693 

OnoDi.4Tiits  Nous  I 

for  what  woeiTable 647,  660 

not  at  par  not  to  be  paid  out  by  banks 668 

printing  denominationi,  etc 646 

control  of  platea,  *te 647 

•xamination  of  platM,  etc 647,  648 

limit  of  amount  of  small  notes 64S 

how  signed,  etc— 650 

to  be  received  by  all  banka 667 

restriction  upon  nae  of 692 

iesne  of  other  notes  prohibited 651 

destroying  and  replacing,  mods  of 051 

redemption  of  „ 600 

iseuing  of,  to  nnaathorized  asaoeiationa 6S2 

printing,  et«.,  in  imitation  of 6B2 

mutilating,  etc    6fil 

isBuing  of  gold  notea — 652 
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COHFIBOU^  OP  CcKBBNCT:  PAIW 

title  of  book  subject  to  approral  of Hit 

pnymento  of  instalmeDts  of  capital  to  be  certified  to 627 

btutlcB  not  to  begin  businesa  until  autborized  by 645,  64S 

increaM  and  decrease  of  st«ek  approved  bj 6SS 

oaths  of  directors  of  banks  to  be  sent  t^) 031 

to  determine  as  to  capital,  etc.,  liability  of  stockholders 632 

t«  receipt  for  bonds  deposited  by  banks M3 

to  countersign  asaignment  or  transfer ftt3 

to  keep  a  register  of  bonds  transferred 643 

to  notify  banks  of  transfers,  etc 043 

to  have  access  to  books  of  treasurer 644 

bonds  of  banks  to  be  annually  compared  with  books  of S44 

duties  as  to  interest  on  bonds,  etc 644 

to  see  to  correctness  of  organization,  etc M5 

permission  to  banks  to  commence  business 64d 

to  cause  notes  to  be  engraved,  etc 646 

examination  of  plates,  dies,  etc.,  by 647,  648 

plates  and  dies  to  be  procured  by 647 

to  have  custody  of  plates,  etc 647 

to  replace  worn  out  notes 661 

when  to  issue  gold  notes  to  banks 6SZ 

to  notify  banks  to  make  up  reserve 655 

when  may  appoint  receivers - 655 

to  approve  selection  of  redemption  agencies 656 

liat  of  shareholders  to  be  received  semi-annually  by 672 

reports   to .   673 

dividends,  reports  sent  to 673 

may  flne  for  failure  to  make  reports 673 

vote  of  bank  to  go  into  liquidation  to  be  certified  to 081 

duties  of,  in  relation  to  banks  redeeming  circulation 682 

on  failure  to  redeem  notes 083 

special  agent  may  be  appointed  by 684 

dividends   to   creditors  of   banks 692 

may  be  enjoined  in  proceedings  against  banks 693 

forfeiture  of  franchises  at  suit  of 094 

may  appoint  occasional  examiners 696 

authorized  to  add  reserve  cities 733 

to  compel  banks  to  close 032 

to  cause  annual  examinations  of  plates,  etc 640 

decides  on  sufficiency  of  evidence  as  to  orgauiiaUoa 640 

bis  certificate  la  proof  of  incorporaUoa  of  bank 640 

to  allow  receiver  to  use  certain  money 730 

empowered  to  draw  trust  fund  from  treaaury 7M 

approval  of,  necessary  to  change  name  or  looatjon 731 

OOIfPTBOUIB  or  TSE&SDBT: 

duties  as  to  refund  of  taxes  paid  by  national  banks  in  exeesa  of  what  is 
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PAOE 

to  b«  Btunped  on  frMiduIait  United  BtaUs  notes 720 

Cdmdiot  Act  of  IWO _ 7S7-T« 

CoBBKnor,  BoKEAu  or  NATignAi: 

expeoMa  of,  to  be  paid  ont  of  taxes  on  national  bank  dreulation UD 

(See  National  Bank».} 

D. 

DirACIKS  N0IX8,  KTO. : 

ot  national  banks,  penalty 663 

DxrosiTAsixa  of  Pcblic  Moims : 

national  banks  maj  be  designated  as 63? 

mrOBRs: 

national  banks  may  recei¥e AM 

proportion  of  reeerve  to  be  kept  on 665 

not  to  certify  checks  in  exoess  of fl60 

to  pay  duty  or  tax  on 673 

to  make  return  to  treasurer 073 

dnty  or  tax  on,  how  auessed  and  collected  in  defanlt  of  Tetnm,  and  pay- 
meat  673 

refunding  of  eicesHive  dutiea , . .__ 67fi 

for  circulating  notes 735 


when  may  sell  sliarea  of  delinquent  stockholders 637 

shall  hold  otBoe  for  one  year 630 

powers  of,  to  conTert  state  bank  into  national - 640 

appointment  or  election  of 630 

powers  of 631 

nnmber  of   630 

qnaliflcationa  of  631 

Tacaneies  in  board  of 631 

president  elected  from  and  }fj 632 

penalty  for  violations  of  law  by 832 

DlSBOLinTOIC 

Toluntary 6S1 

notice  of  intended 6B1 

deposit  to  redeem  circnlation 682 

redemption  of  notes,  etc 68S 

destruction  of  redeemed  notes 683 

manner  of  protesting  notes , 683 


jdovGoot^lc 
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DiBBOVUTios  —  oontinued.  PAi^ 

fkilnre  to  pa;  aatm,  ptooeedinga  on 683 

biulDMa,  aitar  fmilnre  to  pa;  notea,  unlawful 684 

uotjee  to  holders  of  not«a,  xUe  of  bondi,  etc 0S4 

dliposal  of  redeemed  notwa 685 

eanoeUation   at   treaaiuy. . ..__ SS5 

notioe  of  i^pointmeot  of  reoeirere 693 

notiee  to  ereditora  to  prcoent  elalma 891 

diridendt   to  oreditora 692 

vben  reeeiTor  may  be  enjoined 603 

feea  and  ezpenaea  of  receivera 694 

tranifera  after  act  of  insolvou^  Toid 698 

depoalt  not  teqnired  where  intent  is  oonaolidaUoii 682 

reaaiigninent  of  bonda ~ 682 

examiimtlon  b;  apeeial  agent 684 

•ale  of  iMnda  at  auction 685 

aale  of  bonds  at  private  eale 686 

Dnuttinw  <aee  National  Bankt)  -. 

defldeaoy  in  snrplue,  stoekholdera  to  receive  no 6S& 

while  reaerre  ia  below  minimum  none  can  be  made 655 

ma;  be  deckued,  when 062 

not  oonnted  aa  a  debt  of  the  bank,  when 66S 

ahall  not  escceed  net  proflta 666 

reported  to  oomptroUer,  when  and  liow 673 

penalty  for  failure  to  report 673 

in  handa  of  reoelver 6M 

Ixns: 

to  United  States,  eirenlating  notes  reeeiTable  for 660 

Tmraa  (aee  Taaiv) : 

on  imports,  not  payable  in  national  bank  notea 660 


E. 

of  funds  hj  president,  cashier,  agent. . 


appointment,   datiea,   etc 696 

in  ease  of  f^lure  to  redeem  notes 6S3 


holding  bank  stock  not  liable 636 

{See  Ovwrdian*.) 
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PAOB 

of  ipflcli^  QzuninAtioiu   ■ * ,,.•-..-....  723 

of  rcAppTMial  of  itoek 724 

of  ndempticm  of  aotM  oorend  by  depodt  of  lawful  moiu? 72C 

of  tmuporUtkHt  of  notM 72* 

«f  pUtM 724 

of  bnrMii  of  the  enrreu^ — 847 

of  deatn^ing  platM  Mid  diea MS 

of  tale  of  bond*  of  oloMd  banks <82 

of  eKkminaUau  and  reodTenhip < 003 

of  radeemlng  notw,  and  of  new  plat«a 709 

F. 

FonXTTDBK: 

of  interest  In  ease  of  vmotj S59 

of  bonds  for  failure  to  radecon  eiroulating  notes 683 

of  corporate  frandhiae    6M 


of  expiring  aasodations  «xt«nded.. 
limit  of  e 


a. 

Gold  Burza: 

organized  to  issue  notes 052 

reserve  of,  redaopUon  bj 062 

of  San  Franoiseo,  not  leqnlred  to  redeem  notea  In  New  Yoric 066 

limit  of  aircnlation  of,  remored , 062 

may  be  eonverted  into  eorreni^  banks 721 

powers  and  privileges  of,  oonverted 721. 

OOLD  ClWIinOAlXfl: 

what  reoelrable  for , TBS 

to  be  oounted  as  reeerre 7ZS 

may  be  reissued 728 

eannot  be  seonri^  for  loans 728 

eannot  be  withheld  from  drenlaUoa 728 

denominations  of  728 

when  not  to  be  iasued 72S 

Gout  Con*: 

may  be  depotited 728 

shall  be  retained  in  treaanry 729 

Gtjabduhsi 

holding  stock  not  perKinally  liable OSS 

51 
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E. 
Bako  Bnut 

pena)^  for  iMoing,  in  imitotion  of  dreuUtiiig  notes. , 


of  oTflnlnting  notas,  when  nnlnwtnl 6M 

L 
IxFAiumiT  or  Capixai.: 

to  be  nutde  good,  or  recaiver  Appointed M7 

IsaxABE  or  Capital: 

how  nutde (ffiS 


limit   of    

Ifsolvkett  Barxs: 

oertain  acta  of,  Toid. . 


cm  bonds  deporitsd,  bow  eolleoted M4 

rate  of,  wbioli  maf  be  taken SS7 

usnTlona,  oonieqnenoe  of  taking <5B 

(m   bonds   deposited,   withheld OM 

may  be  retained  on  failore  to  report 073 

Jm^tKAI.  BXTBTUX  TAX: 

Tspeatod  on  ospltsl  and  deposits TSt 

J. 

JtnNIIfSdfl: 

in  stats  oonrts  to  be  final  before  attaelimait  issue 898 

pnrehaseof  real  estate  at  sales  under 621 

L 
LawrtIi  Hoikt: 

'"ffmtwg  of  term  in  osse  of  gold  banks SSS 


liAWFOL  Momn  I 

prescribed CSS 

iriiat  ma^  be  counted  toward «9< 

one-half  may  be  deposited  ia  New  Tork «S6 
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ten.  IxmoM  Noma:  paoe 

vmj  be  redeoned  »t  Soji  TrandKO 734 


of  oonvsrted  state  bonlu 83S 

of  «cH>ewtioiu  orgaoind  before  June  4,  IB64 (MO 

llmitatioii  of,  (or  money  borrowed 99$ 

not  to  exceed  capital  etock,  exoepttoni MS 

OD  clreulatiiig  notca  of  closed  banks 68S 

of   shaieholden   „ 632 

of  directors    : 631 

of  United  State*  on  assets  of  eloeed  bank,  paramount 686 

XJQDiiunon   (see  DifolvtioH}, 

Lours  Aim  Daoovmx: 

aot  to  be  made  when  reaerve  i*  rednoed,  tKoept 695 

rate  of  interest  on 667 

banks  not  to  loan  on,  or  purchase  their  own  stock 682 

loans  on  personal  seonritj 614 

limit  of,  to  any  one  person „ 003 


of  national  banks  replaced,  etc 


H. 

NA.TianAL  Bark  Aor  (the  titlej 709 

effect  of  640 

National  Bakeiho  Stbtku    (sketch  of} G96 

NAnOVAl.  Bakks  : 

«hat  associations  subject  to  laws  relating  to 641 

title  "  national "  not  to  be  used  by  other  banks 701 

may  change  from  state  bank  to 63B 

articlee   of  association  of 012 

contents  of  organization  certificate,  etc 614 

oomptroIleT  to  examine  articles  of  association  of 646 

may  givs  or  withhold  certificate 645 
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National  Bad^s  —  eontmuei.  paob 

powers  of   614 

miiiiniiuii  upital  of 823 

paying  in  of  capital  stock  of 627 

increaae  of  capital  of 628 

ndoction  of  coital  of . . , ,. 629 

righta  of  shareholders  to  vote 830 

iadiTidnal   UabiU^   of    shaFsbolders 832 

executors,  etc.,  holding  stock,  not  penonallr  liable 83S 

designated  as  public  depositariea 837 

for  issue  of  gold  notes 602 

state  banks  to  become 840 

lights  of,  organized  nnder  former  act 640 

deposit  not  required  when  intent  is  oonsotidation 6S2 

examination  of,  by  special  agent 88* 

sale  of  bonds  at  auction;  at  private  sale SSS 

voluntary  disaotntion  of „ 6B1 

notioe  of  intended  dissolution  of 681 

failure  of,  to  pay  notes,  proceedings  on 888 

business  of,  after  failure  to  pay  notes,  unlawful 884 

appointment  of  receivers  of 680 

transfers  by,  after  act  of  InaolTcncy,  void 098 

deemed  citiMoa  of  state 734 

location  of  buaincBS  of 654 

may  change  name  and  location 731 

reserve  of,  prescribed 655' 

shall  receive  each  other's  notes  at  par 857 

interest  to  be  taken  by 857 

cannot  loan  or  purchase  their  own  stock 664 

limit  as  to  indebtedness  of 060 

not  to  pledge  their  own  notes 688 

restriction  on  use  of  notes  of  other  banks  by 660 

not  to  receive  United  States  notes  as  collateral 688 

liat  of  shareholders  of 678 

reports  by 678 

citieens  of  state  where  located  may  increase  capital  stodc 781 

ma;  change  name  or  location 731 

failure  of,  to  make  reporte 673 

tax  on  failure  of,  to  make  returns 874 

tax  on  certain  circulation  to  be  paid  by 708 

number  of  persons  necessary  to  form  a  bank 612 

may  hold  real  estate 621 

no  ofBoer  or  clerk  of,  can  act  as  proxy 630 

shareholder  of,  in  default,  cannot  vote 630 

certain  taxes  on,  repealed 729 

Natiorai.  Oold  Babks 601 
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Kotxa  (sw  GiroulafHv  Hotea)  -. 

of  aUto  bank*  paid  out,  Ux  on 

of  town,  oi^  or  municipal  eorporatioii,  tax  on. . 

not  at  par  not  to  be  paid  ont 

fraudulent,  to  be  atamped 

ndamption  of  loat  or  stolen 


by  national  banka,  of  liquidalirai 681 

after  receivra  ia  appointed  to  preaent  elaimi 691 

0. 

aa  to  certificate  of  payment  of  atoek 627 

required,  before  authorized  to  oommenoe  buaineM 645  ' 

required  of  direotore 631 

to  liat  of  Btockboldera  filed  aemi-annualtj 672 

required  upon  reports  of  eonditimi,  dividenda,  «t« 673 

must  be  taken  before  dulj  authorized  ofScer T2S 

OFnons: 

appointment  of S32 

certificate  of 645 

unlawful  certification  of  ebeeka  by 669 

cannot  be  appointed  to  examine  their  own  bank 690 

penalty  for  violation  of  aet  by 694 

penalty  for  inning  notes  to  unauthorized  bank* 6S2 

penalty  for  embezzlement  by    669 

muat  Btamp  counterfeit  notea 720 

( 
OaounzATiotr  CEBirnoAizi 

what  to  contain 614,  646 

to  be  acknowledged  and  forwarded  to  comptroller 614 

of  oonverted  state  bank 633 

bnainesa  oondueted  at  place  specified  In OM 

to  be  published 646 


P. 

for  issuing  notes  to  unauthorized  banks • 6S2 

for  imitating,    etc.,    notes > 6U 

for  defacing,  etc.,  notes 6S$ 

for  falsely  certifying  eheeks 661) 

(or  failure  to  make  reports 673 

for  failure  to  pay  duties - 673 
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PENAI.TIES  —  oontimied.  FAme 

for  withholding   notce   from   um 668 

for  violfttion  of  bauldng  law S94 

for  use  of  word  " national" 701 

for  Crimea  at  oommon  law;  state  oourta  have  jurisdiction 669 

FiAOE  or  Busnttfls: 

must  be  aa  Bpeeifled  in  organization  oertifleate 654 

FowxB  or  BuTKS _ 614-ei7 

to  adopt  and  lue  a  aeaJ 

to  eziBt  for  twenty  years 

to  make  contracts    i 614 

to  sua  and  be  sued .- 614 

to  appoint  directors,  etc „ 611 

to  make  by-laws  

to  conduct  a  banking  bustnesa „ 

cannot  transact  business  until  authorized  by  comptroller 

to  pnrehase,  bold  and  oonvey  estate  for  certain  purposes 62] 


disposition  of  net 06£ 

dividends  limited  to  amount  of ~ 6M 

semi-annual  report  of 673 

Pbotxst: 

of  national  bank-notes 6S3 


PuBUOaTIOIl : 

of  sale  of  stock  of  deUnqnent  shareholden 627 

of  oertiflcata  of  anthori^  to  oommenoe  business 049 

<d  notice  of  deferred  electjwi  of  dlreetors 636 

of  notice  of  sale  of  bonds  for  failure  to  withdraw  eirenlation 649 

of  name*  of  redemption  agents 643 

of  reports   of  associations , ~ 673 

of  notice  to  creditors 681 

of  notice  of  sale  of  deUnqnent  stock 720 


of  teal  estate 621 

of  bills  of  exchange 667 

of  shares  of  its  own  stock,  how  restricted M4 

Q. 

QnaunoATrons: 

of  directors  of  national  banks 631 
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B. 

BEU  ESTAXK: 

when  lutionaJ  bank*  may  purchaM 

neeeuary  for  ita  aooommodatioD 

mortgage  for  previouB  debt 

conveyed  in  >»tuf«etioii  of  debt 621 

pnrebaMd  to  aecure  debts 081 

when,  euuLot  be  held  more  than  five  ytmn 

««t  does  not  render  loan  on,  void 

the  govemmant  only  can  enloroe  torfeltuM 

debtor  and  hia  creditors  estopped 


of  bonds,  on  return  of  circulating  notes M2 

of  bonda,  in  suma  not  leas  ttuui  tl,000 644 

of  bonds  on  deposit  of  lawful  money 682 

I 

may  be  appointed  on  failure  to  make  c«pital  equal  to  k^l  minimmm ...  627 

when  reserve  is  not  made  good S65 

on  failure  to  redeem  notes 685 

on  failure  of  banlcs  to  select  or  redeem  notes  may  appoint 666 

when  iMnk  continue!  to  own  its  own  stock 664 

on  refusal  to  malce  good  impaired  capital 666 

when  creditor  shall  have  obtained  judgment 716 

duties  of   686 

fees  and  expenses  of 694 

suits  to  enjoin 693 

must  give  bond 686 

take  poisesaion  of  books,  etc 686 

collect  or  sell  assets 691 

enforce   liability  of   stockholders 686 

pay  moneya  over  to  comptroller 686 

report  to  comptroller 686 

to  certify  equity  of  bank  in  property  to  be  sold 730 

RlSEifpTTON : 

of  notes  of  national  banks 056 

proceedings  on  failure  to  provide  for 666 

when  at  treasury  of  United  States 683 

of  banks  in  liquidation,  account  to  be  kept 082 

protest  on  failure  of — 085 

prooeediugs  on  notice  of  fidlure  of 084 

agencies  of  national  backs  to  be  selected  for 6S0 

banka  cannot  do  bnsiness  after  failure  to  redeem 684 

of  lost  or  stolen  notes 730 
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BSUOTAli 

of  twnk  to  another  state.. 


to  comptroller,  bjr  aavitige  banks 720 

to  comptroller  of  ciuTencf flT3 

as  to   dividenda 673 

penalty  for  failure  to  nuko 873 


oitlei  bsTing  60,000  people  may  be 733 

BxnsTBD  Ftraiset 

■monnt,  etc   655 

what,  may  oonaiat  of 856 

when  half  of,  may  be  kept  in  New  Tork 653 

i lulling   gold   notea 662 

a 

of  stock  of  delinquent  ahareholder 627 

of  billa  of  ezchaoge 657 

of  stock  taken  for  debt 664 

of  bonds,  for  failure  to  deposit  legal  tender 6S2 

of  bonds  under   protest 685 

of  assets,  by  reodTer 6B8 

of  bonds,  for  failure  to  withdraw  circulation 712 

of  appraised  stoek  of  extended  associatioDa 724 

Sannos  Bahkbi 

not  to  use  "  national "  in  title  except 701 

Skobbtaxt  of  the  Tbk&bubt: 

may  approve  organization  of  banks  wi^  capital  of  950,000 623 

may  designate  depositaries  of  public  money 637 

may  exchange  coupon  for  registered  bonds  deposited 843 

to  prescribe  tenns  for  exchange  of  bonds  deposited :.  841 

to  have  direction  of  the  engraving  of  plates  and  dies 648 

to  approve  regnlations  for  destruction  of  printing  material 643 

to  supervise  statement  showing  dreulation  to  be  withdrawn 049 

to  approve  rules  for  removal  of  banks  from  states  in  certain  eases 650 

to  appoint  witeess  to  burning  of  mutilated  notea 651 

to  concur  in  appoinbnent  of  receiver  for  deficient  reserve 655 

to  approve  appointment  of  bank  examiner OM 

to  concur  in  appointment  of  agent  to  examine  bank  under  protest 6S4 

to  direct  manner  of  notice  to  bill-bolders  of  closed  banks 684 

to  regulate  the  disposition  of  redeemed  dreulating  notea 685 
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PAGE 

■todc  •IwU  be  paid  for,  bow 027 

payment  to  be  certified  to  eamptiolkr 627 

-  BUkfbe  eold  ont  (or  failure  to  pay  for  stock 027 

cme  vote  for  each  share  of  (took 630 

vot«  may  be  bf  proxy , 630 

names  of  ori^nal _ 014 

•luttes  of   623 

rigbta  and  liabilities  of  snooesaioa 623 

Mhire  of,  to  pay  iiutalinente 627 

may  reduce  capital.^ 623 

directort  elected  by 630 

nay  fix  day  for  election  of  directors 636 

individual  liability  of 632 

assessed  to  make  good  capital,  etc 667 

bit  of,  open  to  inspection,  etc 672 

two-thirds  of,  can  vote  bank  into  liquidation 681 

discharge  from  liability 682 

sorplns  paid  to 692 

right  of,  to  Tote , 630 

in  defanlt,  cannot  vote 630 

eEBcntOTs,  etc,  holding  stock  not  individn^ly  liable. 636 

wh«o  creditor's  bill  may  be  filed  against T16 

when  liabili^  of,  may  be  enforced  by  creditor's  bill 716,  717 

wbcn  may  elect  agent  in  place  of  reodTcr 717 

to  whom  remaining  assets  shall  be  tnmed  over 717 

Shaies  or  SlOOK; 

bow  ^vided,  and  bow  transforable 623 

payment  for,  how  made 627 

each  payment  on,  to  be  eertifled  to  oomptroller 627 

if  shareholder  falls  to  pay  for,  may  be  sold  oat 627 

how  sneb  stock  shall  be  disposed  of 027 

how  stock  may  be  increased 028 

must  be  approved  by  cocnptrolln 028 

shareholder  entitled  to  one  vote  on  each 630 

Bavn  CmmoA^xe  [see  Oold  OtrHfieatet). 

BnouL  AGzms: 

to  examine  national  bank 084 

expenses  of,  bow  paid 694 

SUKFTaZ: 

OB  bank  checks,  etc.,  repealed 720 


national  banks,  eitliou  of,  iriiere  keated.. 
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Barm  Babkb;  pass 

mot  to  use  "  lutioiial "  in  the  luane  of TOl 

intanul  revanue  tax  on  cirenUtion  of 703 

how  may  beccoue  nfttiou&l  banks 038 

upital  in,  on  oonTerMon,  vhat  nmoont  to  be 70S 

liabilities  of  shardiolders  on  becoming  suoli S3S 

may  keep  in  operation  maj  branoliee  it  had  before  change MO 

GhooK  or  NATionAi.  Bahxb  (see  ShorM). 


by  or  against  associations 614 

for  usury,  limitation  of 959 

to  enjoin  oomptroller 493 

against  directors    8U 

change  of  name  not  to  affect  liabili^ 731 

fiCXPLCB  FUHn: 

what  part  of  profits  to  be  carried  to 653 


T. 

TAXES: 

on  notes  of  pareens  and  state  banks 703 

nonltted  in  certain  cases 7M 

not  to  apply  to  nafjonsj  banks 706 

on  notes  of  towns,  etc.,  paid  oat,  is  oonstitational 703 

on  circulation  and  deposits  of  banks S74 

how  fwieseed  on  default  of  return 975 

on  notea,  etc 703 

monthly  Tetnms  of  suoh  notes 704 

on  droolation  and  deposits 474 

returns  on  eireulation,  for S75 

tailing  to  make  returns  or  pay  duty 075 

exemption  from  tax  on  circolation,  whan „ 703 

repeal  of  729 

bow  eolleeted  on  default  In  payment 876 

excess  of  payment,  how  refunded 670 

states  authorized  to  levy __ 878 

internal  revenue  on  capital  and  deposits,  repealed 729 

stamps  on  bank  cheeks,  repealed 729 

l^al  t«nder  notes  and  bank  notes 738 


not  to  grant  private  obarters  to  banks TS2 
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TUSBIBB:  PAQB 

when  void    043 
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